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CONCURBENT  RESOLUTION. 

Resolved  by  the  Senate  {the  House  of  RepresentativeB  cdncurring).  That 
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sentatives three  thousand  copies  of  the  report  of  the  committee  and  the  views  of 
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of  the  Bureau  of  Forestry,  In  the  Department  of  Agriculture,  and  its  officers 
and  employees,  one  thousand  for  the  use  of  the  Senate  and  two  thousand  for 
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ume thirty  thousand  additional  copies  of  the  report  of  the  committee  and  the 
Tiews  of  the  minority,  ten  thousand  for  the  use  of  the  Senate  and  twenty 
thousand  for  the  use  of  the  House  of  Representatives. 
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^  In  the  matter  of  the  inquiry  concerning  the  legality  of  coal  land 
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tius Mullen,  Henr^  White,  Henry  W.  Collins,  Fred  C.  Davicfeon, 
Michael  Doneen,  Frank  F.  Johnson,  John  6.  Cunningham,  Clar- 
ence Cunningham,  A.  B.  Campbell,  Henry  Wick,  Hugh  B.  Wick, 
Fred  H.  Mason,  William  E.  Miller,  Charles  Sweeney,  Byron  C. 
Riblett,  Fred  Cushin^  Moore,  Alfred  Page,  W.  W.  Baker^  Fred- 
erick Burbid^e,  Ke^nald  K.  Neill,  Joseph  H.  Neill,  Miles  C. 
Moore,  John  A.  Finch,  Walter  B.  Moore,  Arthur  D,  Jones,  Orville 
D.  Jones,  W.  H.  Warner,  Frank  A.  Moore,  Nelson  B.  Nelson. 

RECORD  AND  REPORT  OF  PROCEEDINGS  HAD  AND  EVI- 
DENCE SUBMITTED  UPON  THE  INQUIRY  BEFORE 
WILLIAM  J.  McGEE,  SPECIAL  COMMISSIONER. 

Held  at  Seattue,  Wash.,  and  Spokank,  Wash.»  Oommencino  on  November  18, 

1009,  AND  Ending  December  13,  1909. 
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inqxtiby. 

November  18, 1909 — 10  a.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner: Mr.  James  M.  Sheridan  and  Mr.  William  P.  Pugh.  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray, 
counsel  for  claimants. 

Now,  on  this  18th  dav  of  November,  1909,  at  10  o'clock  a.  m.  of 
said  day,  in  the  United  States  circuit  court  room  in  the  federal 
building,  in  the  city  of  Seattle,  State  of  Washington,  appeared  Hon. 
William  J.  McGee,  detailed  derk  and  special  commissioner  appointed 
by  the  Secretary  of  the  Interior,  and  produced  the  written  instruc- 
tions and  authorization  under  which  this  inquiry  is  to  be  held,  an 
authenticated  copy  of  which  was  filed  and  directed  to  be  preserved  as 
a  part  of  the  record  in  said  inquiry. 

And  thereupon  the  following  proceedings  were  had : 

Mr.  SHERmAN.  Your  honor,  we  have  just  received  word  from  Mr. 
Hujgfaes,  associate  counsel  for  the  claimants  in  this  inauiry,  that  the 
train  upon  which  Mr.  John  P.  Gray,  of  Wallace,  Idano,  was  to  ar- 
rive this  morning  was  about  an  hour  late.  As  a  result,  Mr.  Hughes 
requests  that  we  adjourn  until  2  o'clock  this  afternoon,  at  which 
time  he  and  Mr.  Gray  will  be  present  I  wish  to  place  on  record  the 
fact  that  the  government  representatives  are  all  present  at  this  time ; 
and  if  it  meets  with  your  approval,  we  are  willing  to  adjourn  until  2 
o'clock  this  afternoon. 

The  Commissioner.  With  that  understanding,  this  case  will  be 
adjourned  until  2  o'clock  this  afternoon. 

(Adjournment  thereupon  taken  until  2  p.  m.  N'ovember  18,  1909.) 

INQUntT  besumed. 

November  18,  1909—2  p.  m. 

Appearances:  Hon.  William  J.  McGee,  United  Statels  special 
commissioner;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Fugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  claimants. 

The  CoMMissioKER.  Are  you  ready  to  proceed,  gentlemen ! 

Mr.  Hughes.  Yes. 

Mr.  Sheiudak.  -Yes. 

The  Commissioner.  Mr.  James  M.  Palmer  and  William  W.  Greene, 
havinff  been  designated  as  the  reporters  of  this  proceeding,  will  now 
take  the  oath — if  they  will  stand  up.    Raise  your  right  hands. 

(Reporters  sworn.) 

Mr.  Sheridan.  We  have  here,  your  honor,  the  first  papers  in  the 
record  of  this  case^  namely,  the  stipulation,  the  charges  on  the  basis 
of  which  this  inquiry  is  to  be  conducted,  the  notice  to  produce  docu- 
ments desired  for  use  as  evidence,  and  two  letters  of  appointment  of 
William  J.  McGree,  chief  law  clerk,  section  of  government  contests. 
General  Land  Office,  which  we  now  offer  as  the  preliminary  part  oi 
the  record,  subject  to  the  objection  of  opposing  counsel. 
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In  the  Department  op  the  Interior* 

BEFORE  the  GENERAL  LAND  OFFICE. 

In  the  matter  of  the  inquiry  concerning  the  legality  of  coal-land 
entries  Nos.  1  to  33.  both  inclusive,  in  the  Juneau  land  district  in 
the  Territory  of  Alaska,  Kayak  recording  district,  made  and 
claimed,  respectively,  by  Andrew  L.  Scofield,  Francis  Jenkins, 
Charles  J.  Smith,  Horace  C.  Henry.  Ignatius  Mullen,  Henry 
White,  Henry  W.  Collins,  Fred  C.  Davidson,  Michael  Doneen, 
Frank  F.  Johnson,  John  G.  Cunningham,  Clarence  Cunningham, 

A.  B.  Campbell,  Henry  Wick,  Hu^  B.  Wick,  Fred  H.  Mason,  Wil- 
liam E.  Muler,  Charles  Sweeney,  Byron  C.  Riblett,  Fred.  Cushing 
Moore^  Alfred  Page,  W.  W.  Baker,  Frederick  Burbidge,  R^inald 
K.  NeiU,  Joseph  H.  Neill,  Miles  C.  Moore,  John  A.  Finch/w  alter 

B.  Moore,  Arthur  D.  Jones,  Orville  D.  Jones,  W.  H.  Warner, 
Frank  A.  Moore,  Nelson  B.  Nelson. 

Record  of  proceedings  had  and  evidence  svhmitted  before  W.  J. 
McGee^  a  special  commissioner^  appointed  by  the  Secretary  of  the 
Interior. 

Whereas  the  Commissioner  of  the  Greneral  Land  Office  has  ordered 
an  investigation  and  hearing  concerning  the  legality  of  coal-land 
entries  Nos.  1  to  33,  both  inclusive,  in  the  Juneau  land  district  in  the 
Territory  of  Alaska,  Kayak  recording  district,  made  and  claimed  by 
the  above-named  parties,  respectively,  upon  the  written  charges 
hereto  attached  and  made  apart  hereof :  and 

Whereas  William  J.  McGree,  by  the  Secretary  of  the  Interior  de- 
tailed and  appointed  a  commissioner  for  the  purpose  of  securing  and 
receiving  the  testimony  available  in  and  material  to  this  inquiry, 
having  announcd  his  readiness  to  proceed  herein,  thereupon  came  the 
United  States,  by  their  attorneys  James  M.  Sheridan  and  W.  B. 
Pugh,  and  the  several  claimants  of  the  above-mentioned  coal-land 
entries,  herein  designated  as  defendant  by  their  attorneys  John  P. 
Gray  and  E.  C.  Hughes,  and  advised  the  said  commissioner  that  at 
a  conference  heretofore  had  and  held  between  them  they  had  mu- 
tually entered  into  certain  stipulation  which  they  desirea  might  be 
now  reduced  to  writing  and  preserved  as  a  part  of  the  record  of  this 
inquiry,  and  by  them  then  and  there  signed,  said  stipulation  there- 
upon being  stated  in  words  and  figures  as  follows: 

STIPULATIONS. 

For  the  purpose  of  obviating  the  delay  and  consequent  loss  of 
time  and  increase  of  expense  necessarily  incident  to  strict  compli- 
ance with  certain  rules  governing  the  introduction  of  evidence  and 
certain  other  rules  regulating  procedure  before  the  tribunals  of  the 
Land  Department,  the  parties  to  this  inquiry,  the  United  States  of 
America,  by  their  attorneys  James  M.  Sheridan  and  W.  B.  Pugh, 
and  the  several  defending  entrymen  and  claimants  of  and  under  the 
coal-land  entries,  mentioned  and  .described  in  the  caption  hereof,  by 
their  attorneys  John  P.  Gray  and  E.  C.  Hughes,  have  mutually 
agreed  and  stipulated  with  and  to  one  another  as  follows: 


CUNNINGHAM  COAL  ENTRIES.  7 

First.  To  the  end  and  for  the  purpose  of  avoiding  unnecessary 
duplication  of  labor  and  accumulation  of  expense,  necessarily  result- 
ing from  repeated  production  of  the  same  evidence,  it  is  proposed 
and  a£;reed  that  all  said  entries  shall  be  considered  and  treated  as 
the  subject  of  one  consolidated  inquiry,  and  that  the  evidence  bearing 
on  the  validity  of  each  and  of  all  said  entries  shall  be  produced  under 
this  inquiry.  Provided,  however,  and  it  is  distinctly  agreed  and  to 
be  understood,  that  the  validity  of  each  single  and  separate  entry 
shall  be  determined  by  the  competent,  relevant  and  material  evidence 
relating  to  or  bearing  upon  that  entry  alone,  it  being  intended  that 
the  vahditv  of  each  entry  shall  be  determinea  according  as  all  of  the 
evidence  shall  show  it,  b^  itself,  to  be  legal  or  illegal,  and.  without 
regard  to  evidence  showmg  the  validity  or  invalidity  of  tlie  other 
involved  entries  or  any  of  them. 

Second.  That  Uie  said  defending  entrymen,  each  one  for  himself, 
consent  and  agree  that  notice  of  the  charges  preferred  against  their 
several  entries  by  a  special  agent  of  the  General  Land  Office,  as  those 
charges  have  been  finally  formulated  and  expressed  by  the  CJommis- 
sioner  of  the  General  Land  Office,  may  be  served  upon  their  attor- 
neys John  P.  Gray  and  E.  C.  Hughes,  and  by  them  accepted  in  their 
behalf,  and  in  behalf  of  each  of  them,  they  and  each  of  them  hereby 
waiving  and  dispensing  with  anv  and  all  other  further  original 
process,  together  with  evidence  oi  service  and  return  thereof.  The 
notice  to  be  delivered  to  said  attorneys  shall  be  a  copy  of  the  said 
charges,  in  the  form  in  which  they  have  been  officially  communicated 
to  the  attorney  for  the  United  States.  And  it  is  further  agreed  and 
stipulated  that  any  other  process  or  notice  which  it  may  be  neces- 
sary to  serve  upon  said  entrymen,  or  any  of  them,  or  which  counsel 
for  the  Government  may  desire  to  address  to  them,  may  be  served 
upon,  or  delivered  to,  their  said  attorneys,  in  like  manner  and  with 
like  effect  as  has  been  provided  in  respect  of  original  process. 

Third.  That  the  production  of  testimony  before  the  commissioner 
appointed  by  the  Secretary  of  the  Interior  shall  begin  on  the  18th 
day  of  November,  1909,  on  which  day  the  witnesses  will  attend  before 
said  commissioner,  in  the  contest  room  of  the  district  land  office,  in 
the  United  States  Government  building,  in  the  city  of  Seattle,  Wash., 
and  shall  be  continued  from  day  to  day  until  finally  completed  and 
ended,  subject  to  such  postponements  and  continuances  as  may  be 
ordered  by  said  commissioner,  pursuant  to  stipulation  of  the  parties, 
or  on  motion  of  one  of  them,  accompanied  by  a  sufficient  showing  of 
legal  ground  therefor.  When  the  testimony  of  all  witnesses  produced 
by  any  party  hereto  at  Seattle  has  been  taken,  then  shall  the  sitting 
of  the  commissioner  be  adjourned  to  and  resulted  on  a  day  certaui 
thereafter,  to  be  fixed  and  designated  by  stipulation,  or  order  of  the 
commissioner,  at  such  other  place  as  may  be  convenient  for  the 
attendance  oi  other  desired  and  important  witnesses,  and  like  ad- 
journments may  thereafter  be  had  to  other' places,  for  like  reason 
and  in  the  same  manner. 

That  the  mode  of  taking  of  the  testimony  in  this  inquiry  shall  be 

Sovemed  by  the  rules  of  practice  in  cases  oef ore  the  United  States 
istrict  land  office,  the  Greneral  Land  Office,  and  the  Department  of 
the  Interior,  the  decisions  of  the  General  Land  Office,  and  the  usual 
and  ordinary  rules  of  evidence. 
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Fourth.  That  for  the  purpose  of  expediting  the  presentation  of  the 
Government's  evidence  and  to  dispense  with  the  formal  introduction, 
identification,  and  incorporation  into  the  record  of  certain  docu- 
mentary evidence,  it  is  stipulated  and^  agreed  that  the  original  rec- 
ords and  papers  pertaining  to  the  initiation  and  progressive  com- 
pletion of  the  several  involved  entries,  or  certifiea  copies  thereof, 
need  not  be  produced,  and  introduction  and  identification  thereof  is 
hereby  expressly  waived.  Said  records  and  papers  shall  be  consid- 
ered as  onered  and  received  in  evidence  in  the  same  manner  and  to 
the  same  pui^pose  and  effect  as  though  they  had  been  regularly  and 
formally  presented  and  admitted,  the  papers  and  records  covered 
by  this  provision  being  as  follows: 

1.  Notice  of  location. 

2.  Application  for  patent. 
8.  Field  notes. 

4.  Affidavit  of  citizenship. 

6.  Proof  of  character  and  improvements — ^Agent. 

6.  Proof  of  character  and  improvements — ^Witnesses. 

7.  Applicant's  affidavit  as  to  use  and  benefit. 

8.  Proof  of  posting  on  claim — Agent. 

9.  Proof  of  posting  on  claim — ^Witnesses. 

10.  Register's  certificate  of  posting  in  land  office. 

11.  Proof  of  publication. 

12.  Agreement  of  publisher. 
18.  Receiver's  receipt. 

14.  Rerister's  certificate  of  entry. 

Fifth.  It  is  further  stipulated  and  agreed  that  the  testimony  shall 
be  preserved  in  the  form  of  shorthand  notes  by  stenographers  fur- 
nished by  the  General  Land  Office,  and  by  them  thereafter  and  as 
soon  as  possible,  transcribed  at  length  in  typewritten  form  in  the  man- 
ner and  according  to  the  form  provided  and  prescribed  by  rule  42  of 
the  Rules  Governing  Practice  and  Procedure  in  and  before  the  land 
department,  and  a  copy  thereof  furnished  to  defendants'  attorneys 
from  time  to  time  as  transcribed,  the  signatures  of  the  several  wit- 
nesses being  hereby  waived  and  dispensed  with. 

Sixth.  The  entrymen  or  claimants,  or  any  of  them,  together  with 
their  authorized  attorneys,  mav  attend  and  be  present  at  all  sittings 
of  the  commissioner,  and  will  be  permitted  to  cross-examine  the  wit- 
nesses introduced  bjr  the  Government,  and  will  also  be  permitted  to 
introduce  witnesses  in  their  own  behalf,  with  like  privilege  of  cross- 
examination  by  the  attorneys  for  the  Government,  all  in  the  manner 
provided  and  required  by  the  rules  of  practice  governing  procedure 
m  ordinary  cases  of  contests  before  registers  and  receivers  in  the 
United  States  district  land  offices.  The  purpose  of  this  stipulation 
is  to  provide  for  and  make  Dossible  an  adjudication  by  the  Commis- 
sioner of  the  General  Land  Office  and,  on  appeal,  by  the  Secretary  of 
the  Interior^  in  the  same  manner  and  to  the  same  effect  as  though 
formal  hearings  had  been  ordered  and  held  before  the  register  and 
receiver  in  the  United  States  district  land  office  at  Juneau,  Alaska, 
and  appeals  duly  prosecuted  from  their  decisions,  or  said  decisions 
regularly  considered  by  way  of  review,  pursuant  to  rule  of  practice 
48,  it  bemg  understood  that  this  inquiry  is  bein^  conducted  in  accord- 
ance with  and  pursuant  to  the  intent  of  section  183  of  the  United 


CUKKINOHAM  COAL  ENTBIB&  9 

States  Kevised  Statutes,  and  that  the  oaths  administered  to  witnesses 
by  the  commissioner  sitting  herein  will  be  so  administered  pursuant 
to  the  authority  conferred  upon  him  by  that  statute. 

Seventh.  In  the  event  it  becomes  necessary  to  take  the  deposition 
or  depositions  of  any  witness  or  witnesses  relative  to^  the  issues  in- 
volved in  tills  hearing,  the  interrogatories  and  cross-interro^tories 
to  be  answered  by  such  witness  or  witnesses  may  be^  filed  with  the 
(Commissioner  of  the  General  Land  Office  instead  of  with  the  register 
and  receiver  of  Uie  local  land  office  at  Juneau,  and  the  necessary  com- 
missions to  take  such  depositions  may  be  issued  by  the  Commissioner 
of  the  General  Land  Omce,  and  the  depositions,  when  taken,  shall  be 
returned  to  that  office. 

Eighth.  That  the  said  defendants  hereby  expressly  release  and 
waive  anv  riffht  they  may  have  to  hearing  and  judgment  in  the  first 
instance  by  the  re^ster  and  receiver  at  efuneau,  Alaska,  and  hereby 
consent  that  all  evidence'submitted  to  the  said  commissioner  shall  oe 
by  him  duly  and  regularly  reduced  to  writing,  properly  preserved, 
and  in  due  course  simmitted  or  delivered  to  and  filea  in  the  Greneral 
Land  Office  in  Washington,  D.  C.,  and  a  copy  thereof  furnished  to 
defendants'  attorneys,  and  upon  said  evidence  and  such  depositions 
as  may  be  taken  herein,  as  well  as  upon  such  argument,  written  or 
oral,  as  the  parties  hereto  may  desire  to  submit,  the  said  inquiry 
shall  be  considered  and  determined  by  the  Commissioner  of  the 
General  Land  Office  with  the  same  force  and  effect  as  if  regularly 
brought  before  him  upon  appeal  from  the  decision  of  the  register 
and  receiver  of  the  United  States  land  office  at  Juneau,  Alaska,  and 
the  defendants  herein,  by  their  said  attorneys,  shall  have  due  and 
formal  notice  of  the  judgement  rendered  thereon  by  the  said  com- 
missioner, and  they  or  any  of  them  may,  in  regular  course  of  pro- 
cedure, prosecute  tneir  appeal  from  such  judgment  to  the  Secretary 
of  the  Interior. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  this  12th 
day  of  November,  1909,  at  Seattle,  Wash. 

The  UNrTED  States  op  America, 
By  James  M.  SHEsmAN. 

W.  B.  PUGH. 

Clarence  Cunningham  et  al., 
By  John  P.  Gray. 
E.  C.  Hughes. 

Said  stipulations  having  been  examined  by  the  Commissioner  and 
the  form  and  contents  thereof  by  him  duly  considered,  the  same  were 
and  are  by  him  approved  and  made  a  part  of  the  record,  as  requested 
by  the  parties. 

In  the  Department  of  the  Interior. 

BEFORE  the  GENERAL  LAND  OFFICE. 

In  the  matter  of  the  inquiry  conceminff  the  legality  of  coal-land 
entries  Nos.  1  to  38,  both  inclusive,  being,  respective,  coal-land 
surveys  Nos.  60,  58,  71,  62,  41,  44,  51,  58,  64,  69,  42,  46,  49, 
48,  47,  66,  61,  40,  68,  56,  64,  38,  48^  46,  62,  60,  67,  69,  70,  67,  66, 
89,  and  87,  in  the  Juneau  land  district  in  the  Territory  of  Alaska, 
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Kayak  recording  district,  made  and  claimed,  respectively,  by 
Andrew  L.  Scofield,  Francis  Jenkins,  Charles  J.  Smith,  Horace  C. 
Henry,  Ignatius  Mullen,  Henry  White,  Henry  W.  Collins,  Fred 

C.  Davidson,  Michael  Doneen,  Frank  F.  Johnson,  John  G.  Cun- 
ningham, Clarence  Cunningham,  A.  B.  Campbell,  Henry  Wick, 
Hugh  B.  Wick,  Fred  H.  Mason,  William  E.  Miller,  Charles 
Sweeney,  Byron  C.  Riblet,  Fred  Cushing  Moore,  Alfred  Page, 
W.  W.  Baker,  Frederick  Burbidge,  Reginald  K.  Neill,  Joseph  H. 
Neill,  Miles  C.  Moore,  John  A.  Finch,  Walter  B.  Moore,  Arthur 

D.  Jones,  Orville  D.  Jones,  W.  H.  Warner,  Frank  A.  Moore,  Nel- 
son B.  Nelson. 

Notice  of  charges  on  the  basis  of  which  inquiry  is  to  be  conducted. 

The  defendants  severally  named  in  the  caption  hereof  are  each 
and  evenr  one  of  them  hereby  notified  that  on  Thursday,  the  18th 
day  of  November,  1909,  at  the  hour  of  10  o'clock  a.  m.  on  said  day, 
in  the  contest  room  of  the  United  States  district  land  office  in  the 
United  States  government  building  in  the  city  of  Seattle,  Wash., 
an  incjuiry  will  be  inau^rated  by  and  before  William  J.  McGee, 
a  detailed  clerk  and  special  commissioner  designated  and  appointed 
by  the  Secretary  of  the  Interior  for  that  purpose,  in,  of,  and  con- 
cerning the  validity  of  the  several  coal-land  entries  mentioned  and 
described  in  the  caption  hereof,  and  that  said  inquiry  will  be  con- 
ducted upon  the  basis  of  charges  formulated  by  the  Commissioner  of 
the  General  Land  Office  and  stated  as  follows,  to  wit : 

First.  That  said  entrymen  did  not  make  their  said  respective  loca- 
tions, filings,  and  entries  for  their  own  exclusive,  indiviaual  use  and 
benefit ;  but  that  they,  and  each  and  every  one  of  them,  prior  to  mak- 
ing said  locations,  filings,  and  entries  on  and  for  said  lands,  entered 
into  an  agreement  or  understanding,  each  of  them  with  each  and 
every  other  one  of  them,  wherebv  it  was  agreed  and  understood 
that  after  obtaining  patent  for  said  lands,  they,  the  said  locators  and 
entrymen,  and  each  and  every  one  of  them,  were  to  consolidate,  com- 
bine^  and  hold  the  lands  embraced  in  their  said  locations,  filings,  and 
entries  for  their  joint  use  and  benefit,  which  said  agreements  and 
understanding  was  carried  out  in  the  making  of  said  locations,  fil- 
ingSj  and  entries,  and  continued  up  to  and  including  date  of  said 
entries. 

Second.  Said  entrymen  did  not  locate,  file  upon,  and  make  entry 
of  the  lands  embraced  in  and  covered  hj  their  said  several  entries, 
in  ffood  faith,  with  intent  that  the  legal  title  to  the  lands  covered  by 
each  of  said  several  entries  should  be  acquired,  pursuant  to  the  laws 
of  the  United  States,  governing  the  entry,  sale,  and  disposition  of 
public  lands  valuable  For  the  coal  deposited  and  contained  therein, 
for  the  separate  and  several  use  and  benefit  of  the  individual  entry- 
men,  but  each  of  said  locations,  filings,  and  entries  was  made  pur- 
suant to  the  unlawful  purpose  and  intent  that  the  title  acquired 
thereby  and  thereunder  might  and  should  inure  to  the  use  and  bene- 
fit, in  equal  measure,  of  the  entrymen  and  of  each  and  every  one  of 
the  several  other  persons  by  whom  said  coal  entries  Nos.  1  to  38 
were  made,  or  to  the  use,  benefit,  and  advantage  of  an  association,  or 
corporation,  by  them  formed,  and  entered  into,  or  contemplated,  and 
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of  which  they  were  to  be  members  or  stockholders  by  themselves, 
or  in  association  with  such  other  persons  as  tliey  might  admit,  or 
who  mi^ht  secure  entrance  therein. 

ThinL  That  the  locators  and  entrymen  of  the  several  tracts  and 
parcels  of  land  covered  by  and  embraced  and  comprehended  within 
the  said  coal  entries  Nos.  1  to  33,  inclusive,  did  not,  they,  or  any  of 
them,  prior  to  making  such  location,  or  at  any  other  time  thereafter 
and  pnor  to  filing  notices  of  said  locations  and  making  entrv  thereon, 
open  or  improve  any  mine  or  mines  of  coal  in  and  upon  saia  tracts  oi 
land,  or  any  one  or  more  of  said  tracts,  as  was  required  by  the  act 
of  Congress  of  April  28,  1904  (38  Stat,  525),  by  authority  of  which 
said  entries  were  made. 

The  foregoing  notice  is  communicated  to  you  in  accordance  with 
instructions  contained  in  a  letter  received  irom  the  Commissioner 
of  the  Greneral  Land  Office,  bearing  date  September  17,  1909  (File 
P38231),  to  the  end  that  you  may,  if  you  so  desire,  attend  and  be 
present  at  the  sittings  of  said  commissioner,  and  there  take  such 
action  and  pursue  such  course  as  may  be  authorized  by  the  instruc- 
tions pursuant  to  which  said  commissioner  is  acting,  and  in  accord- 
ance with  stipulations  entered  into  between  the  undersigned,  as 
counsel  for  the  United  States  and  Messrs.  John  P.  Gray  and  E.  C. 
Hughes,  counsel  representing  you,  including  herein  putting  in  of  a 
sufficient  denial  of  said  charges  and  the  presentation  of  evidence  in 
support  of  such  denial  and  in  refutation  of  said  charges. 
Very  respectfully, 

The  United  States  op  America, 
By  James  M.  Sheridan, 

W.   B.    PlGH, 

,    Attorneys, 

Service  of  the  above  notice  is  hereby  acknowledged  on  behalf  of  all 
of  the  several  defending  entrymen  and  claimants  this  the  12th  day 
of  November,  1909. 

John  P.  Gray, 
E.  C.  Hughes, 
Attorneys  for  Defendants, 

IN    THE    DEPARTAIENT    OF    THE    INTERIOR,    BEFORE    THE    GENERAL    LAND 

OFFICE. 

In  the  matter  of  the  inquiry  concerning  the  validity  or  invaliditv  of 
coal-land  entries  Nos.  1  to  33,  both  inclusive,  in  the  Juneau  land 
district  of  Alaska. 

Notice  to  produce  documents  desired  for  use  as  evidence, 

Messrs.  JOHN  P.  GRAY  and  E.  C.  HUGHES, 

Attorneys  for  Claimants, 

Gentlemen:  This  is  to  notify  you,  in  your  capacity  as  attornejrs 
for  each  and  every  one  of  the  33  persons  who  made,  or  claimed  under, 
coal-land  entries  Nos.  1  to  33,  embracing  lands  in  the  Juneau  jand 
district,  in  the  Territory  of  Alaska,  that,  on  the  18th  day  of  Novem- 
ber, 1909,  before  William  J.  McGee,  a  detailed  clerk  of  the  General 
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Land  Office,  designated  by  the  Secretary  of  the  Interior  a  commis- 
sioner for  tne  purpose  of  receiving  the  testimony  produced  on  this 
inquiry,  at  the  place  and  time  indicated  by  the  notice  previously 
served  herein,  you  will  be  called  upon  and  required  to  produce  and 
submit  for  inspection  the  several  papers  and  documents  hereinafter 
mentioned  and  described,  it  being  tne  purpose  of  the  undersigned 
then  and  there  to  offer  and,  if  permitted,  to  submit  the  said  oocu 
ments,  or  certified  copies  thereof,  as  competent,  relevant,  and  material 
evidence  bearing  on  the  subject  of  said  mquiry. 

The  said  several  papers  and  documents  are  thus  enumerated  and 
described : 

First  The  original  report  submitted  by  H.  L.  Hawkins,  civil  and 
mining  engineer,  concerning  the  results  of  an  examination  made  by 
him  of  the  lands  embraced  m  the  coal-land  entries  above  mentioned, 
in  respect  of  their  character  and  value  as  coal  lands,  and  concerning 
the  character  and  estimated  cost  of  work  and  structures  necessary  to 
the  efficient  development  and  operation  of  productive  mines  of  coal 
In  and  on  said  lands,  said  report  having  been  submitted  some  time  in 
the  month  of  July,  in  the  year  1905,  or  near  that  time. 

Second.  The  original  memorandum,  or  a  preserved  copy  thereof, 
showing  representations  made  and  proposal  submitted  to  Daniel  Gug- 
genheim, of  New  York,  on  July  20, 1907,  by  A'.  B.  Campbell,  Clarence 
Cunningham,  and  M.  C.  Moore,  a  committee  representmg  themselves 
and  the  other  persons  who  with  them  made  the  involved  coal-land 
entries  above  mentioned,  said  representations  and  proposal  having 
been  made  and  framed  in  contemplation  of  the  formation  by  the  said 
Guggenheim  and  the  said  several  entrymen  of  a  corporation,  by  which 
the  title  to  the  lands  in  said  coal-land  entries  might  and  should  be 
acquired,  and  the  capital  stods:  of  which  should  &  owned  and  held 
by  the  said  Guggenheim  and  the  said  several  entrymen,  and  such 
other  persons  as  might  become  the  owners  and  holders  thereof  by 
purchase  from  said  corporation,  in  the  manner  and  form  in  said 
memorandum  proposed  and  provided. 

Third.  The  original  minutes  of  a  meeting  held  in  the  city  of  Spo- 
kane, in  the  State  of  Washington,  in  the  month  of  June  or  July,  in 
the  year  1907,  or  near  or  about  that  time,  which  said  meeting  was 
attended  by* 25  of  the  33  persons  by  whom  coal-land  entries  Nos.  1  to 
33  were  made,  and  at  which  was  adopted  the  resolution  designating 
the  committee  referred  to  in  the  last  preceding  specification,  by 
which  said  resolution  said  committee  were  authorized  to  make  and 
submit  the  representations  and  proposal  in  said  specification  men- 
tioned and  described. 

Fourth.  An  original  copy  of  the  statement  submitted  by  Clarence 
Cunningham,  under  date  of  October  20,  1905,  to  each  and  all  of  the 
several  persons  who  with  him  made,  or  claimed  under,  coal  entries 
Nos.  1  to  33,  above  mentioned,  reciting  the  facts  relative  to  the  em- 
ployment of  H.  L.  Hawkins,  civil  and  mining  engineer,  for  the  pur- 
pose  of  securing  an  expert  examination  of  the  coal  lands  covered  by 
said  entries,  and  concerning  the  results  of  the  examination  so  made 
and  relating  to  other  matters  therein  referred  to. 

Fifth.  An  original  copy  of  the  statement  submitted  by  Clarence 
Cunnin^am  to  the  several  entrymen  whom  he  represented,  bearing 
date  of  February  29,  1904,  and  showing  the  conditions  then  existing 
in  respect  of  the  coal  properties  in  Alaska  represented  by  their  col- 
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leotive  entries,  as  well  as  the  amount  of  money  received  from  them  and 
expended  in  their  behalf  for  the  acquisition  and  development  of  said 
properties. 

Sixth.  A  statement  similar  to  the  one  mentioned  in  the  last  pre- 
ceding specification,  submitted  by  Clarence  Cunningham  to  the  sev- 
eral enti^men  on  or  about  March  1, 1907,  and  showmg  the  condition 
of  accounts  and  development  work  on  that  date. 

Seventh.  The  original  journal,  or  memorandum  book,  kept  by 
Clarence  Cunningham,  recording  cash  transactions  between  himsdf 
and  the  several  entrjmien  represented  by  him,  as  well  as  the  purpose 
and  character  of  said  transactions,  being  the  same  journal  or  memo- 
randum book  which  was  once  on  file  in  the  General  Land  Office  at 
Washington,  D.  C,  as  an  exhibit  and  a  part  of  record  in  and  con- 
cerning the  investigation  of  the  coal-land  entries  here  involved,  then 
and  now  in  progress,  and  which  said  document  was  subsequently 
returned  to  tne  said  Cunningham  pursuant  to  his  request  for  such 
return. 

Witness  our  hand  hereunto  subscribed  this  12th  day  of  November, 
1909. 

The  United  States  of  America, 
By  James  M.  SHERmAN, 

W.  B.  PUGH, 

Attorneys. 

Service  of  above  notice,  by  delivery  of  a  copy  thereof,  is  acknowl- 
edged, this  the  12th  day  of  November,  1909. 

John  P.  Gray, 
£.  C.  Hughes. 


Department  of  the  Interior, 
Washington^  D.  O.,  September  18^  1909. 
Mr.  William  J.  McGee, 

Chief  Law  Excamner^  Section  of  Government  Contests^ 
General  Land  Office, 
Sir:  Proceedings  have  heretofore  been  instituted  against  coal 
entries  numbers  1  to  35,  inclusive,  embracing  and  covering  lands  in 
the  Juneau  land  district,  in  Alaska,  and  made  by  Andrew  L.  Scofield 
and  others,  on  charges  preferred  by  a  special  agent  of  the  Greneral 
Land  Office,  in  form  and  substance  as  follows : 

1.  That  said  entrymen  did  not  make  their  said  respective  locations,  filings, 
and  entries  for  their  own  exclusiye,  indiyldual  use  and  benefit;  but  that  they, 
and  each  and  every  one  of  them,  prior  to  making  said  locations,  filings,  and 
entries,  on  and  for  said  lands,  entered  into  an  agreement  or  understanding,  each 
of  them  with  each  and  every  other  one  of  them,  whereby  it  was  agreed  and 
understood  that  after  obtaining  patents  for  said  lands,  they,  the  said  locators 
and  entrymen,  and  each  and  every  one  of  them,  were  to  consolidate,  combine, 
and  hold  the  lands  embraced  in  their  said  locations,  filings,  and  entries,  for  their 
joint  nse  and  benefit,  which  said  agreements  and  understanding  was  carried  out 
in  the  making  of  said  location,  filings,  and  entries,  and  continued  up  to  and 
including  date  of  said  entries. 

.2.  That  the  lands  embraced  in  entries  number  thirty,  two  and  three,  more 
particularly  described  as  surveys  number  fifty-seven,  fifty-eight,  and  seventy- 
one,  and  the  lands  in  the  south  half  of  entries  number  twenty-four,  nine,  and 
twenty-el^t,  more  particularly  described  as  surveys  number  forty-five,  fifty- 
four,  and  sixty-nine,  do  not  contain  coal  in  valuable  or  workable  qualities  and 
quantities. 
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3.  Said  entrymen  did  not  locate,  file  upon,  and  make  oitry  of  the  lands  em- 
braced in  and  covered  by  their  said  several  entries,  in  good  faith,  with  intent 
that  the  legal  title  to  the  lands  covered  by  each  of  said  entries  shoald  be  ac- 
quired, pursuant  to  the  laws  of  the  United  States  governing  the  entry,  sale, 
and  disposition  of  public  lands  valuable  for  the  coal  deposited  and  contained 
therein,  for  the  separate  and  several  use  and  benefit  of  the  individual  entryman, 
but  each  of  said  locations,  filings,  and  ^itries  was  made  pursuant  to  the  un- 
lawful purpose  and  intent  that  the  title  acquired  thereby  and  thereunder  might 
and  should  inure  to  the  use  and  benefit,  in  equal  measure,  of  the  entryman  and 
of  each  and  every  one  of  the  several  other  persons  by  whom  said  coal  entries 
numbers  1  to  35  were  made,  or  to  the  use,  benefit,  and  advantage  of  an  asso- 
ciation, or  corporation,  by  them  formed,  and  entered  into,  or  contemplated,  and 
of  which  they  were  to  be  members,  or  stockholders,  by  themselves,  or  in  asso- 
ciation with  such  other  persons  as  they  might  admit,  or  who  might  secure 
entrance  therein. 

4.  That  the  locators  and  entrymen  of  the  several  tracts  and  parcels  of  land 
covered  by  and  embraced  and  comprehended  within  the  said  coal  entries  num- 
bers one  to  thirty-three,  inclusive,  did  not,  they,  or  any  of  them,  prior  to  making 
such  locations,  or  at  any  other  time  thereafter  and  prior  to  filing  notices  of 
said  locations  and  making  entry  thereon,  open  or  improve  any  mine  or  mines  of 
coal  in  and  upon  said  tracts  of  land,  or  any  one  or  more  of  said  tracts  as  was 
required  by  the  act  of  Congress  of  April  28,  1904  (33  Stats.,  525),  by  authority 
of  which  said  entries  were  made. 

Under  date  of  August  26, 1909,  there  was  filed  in  the  General  Land 
Office  a  paper  signed  by  John  P.  Gray,  attorney  for  the  claimants  of 
said  coal  entries,  containing  an  agreement  and  stipulations  in  words 
and  figures  as  follows : 

In  the  Department  of  the  Intebiob. 

In  the  matter  of  Coal  Entries  Nos.  1  to  35,  inclusive,  G.  D.  S.,  embracing  33  coal 

entries  in  the  Juneau,  Alaska,  land  district. 

STIPULATION. 

Whereas  charges  preferred  against  the  above  mentioned  coal  entries  by  a 
special  agent  of  the  General  Land  Office, 

And  whereas  the  General  Land  Office  is  prepared  to  formulate  and  serve 
charges,  and  to  proceed  with  a  hearing  thereon, 

And  whereas  for  the  purpose  of  expediting  the  matters  of  the  said  hearings 
and  the  saving  of  time  and  expense,  and  for  the  convenience  of  witnesses  it  hns 
been  deemed  expedient  by  the  General  Land  Office  to  suggest  that  the  said  cases 
be  consolidated  for  hearing, 

Now,  therefore,  on  behalf  of  the  said  entrymen,  it  is  stipulated  as  follows : 

1.  That  the  said  charges  shall  be  formulated  and  service  thereof  shall  be 
accepted  from  the  General  Land  Office  direct,  the  said  service  to  be  made  upon 
John  P.  Gray,  attorney  at  law,  residing  at  Wallace,  Idaho. 

2.  That  the  said  charges  shall  be  so  framed  as  to  advise  the  said  entrymen 
and  each  of  them  of  the  specific  charges  made  against  the  allowance  of  patent 
upon  his  said  entry  and  advising  them  of  the  charges  which  they  wiU  be  re- 
quired to  meet. 

3.  That  the  testimony  in  the  said  cases  shall  be  taken  before  a  commissioner 
to  be  appointed  by  the  General  Land  Office,  the  testimony  to  be  taken  at  the 
various  places  where  the  different  witnesses  reside,  or  at  such  places  as  may  be 
agreed  upon  by  the  attorneys  and  commissioner,  the  taking  thereof  to  be  under 
the  general  supervision  of  the  said  commissioner  as  to  time  and  place  of 
hearing. 

4.  That  when  all  of  the  evidence  is  in,  the  record  shall  be  forwarded  to  the 
General  I^nd  Office  for  decision  in  the  first  instance,  the  said  entry moi  and 
each  of  them  hereby  waiving  action  in  the  above  cases  by  the  Juneau,  Alaska, 
land  office. 

5.  That  the  said  hearing  shall  commence  within  sixty  (00)  days  from  the 
date  of  this  stipnlation,  and  continue  without  unreasonable  ddays  until  all  of 
the  testimony  is  taken. 
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0.  That  all  of  the  said  cases  may  be  consolidated  for  the  purpose  of  the  tak- 
ing of  testimony,  each  indlTldual  entnr  to  be  passed  upon  and  each  case  to  be 
adjudicated  upon  the  evidence,  material,  relevant,  and  competent,  introduced 
concerning  the  same,  and  without  reference  to  or  dependence  upon  or  prejudice 
by  reason  of  the  action  taken  or  decision  reached  upon  any  other  of  tiie  above, 
entries.  It  being  understood  that  the  consolidation  of  the  cases  Involving  the 
above  entries  for  hearing  is  for  the  purpose  of  convenience  and  economy  only. 

Dated  Aug.  26,  1909. 

(Signed)  John  P.  Gbat, 

Attorney  for  entrymen,  Wallace,  Idaho. 

Said  agreement  and  stipulations  having  been  submitted  to  and 
accepted  and  approved  by  the  Commissioner  of  the  General  Land 
Office,  he  has  recommended  to  me  that  you  be  designated  as  a  com- 
missioner, with  power  and  authority  to  sit  for  the  purpose  of  hear- 
ing and  receiving  the  testimony  and  other  evidence  which  may  be 
offered  and  submitted  for  use  on  the  final  hearing  of  said  proceed- 
ings, all  in  accordance  with  and  pursuant  to  the  terms  and  provisions 
of  said  stipulation. 

This  is  to  advise  you,  therefore,  that  in  accordance  with  said 
recommendation  and  in  evidence  of  my  confidence  in  your  fidelity, 
ability,  and  integrity,  I  do  herdby  appoint  you  to  be  a  commissioner 
for  the  purpose  and  with  the  power  and  authority  aforesaid. 

You  are  directed  to  proceed,  with  such  dispatch  as  may  be  nec- 
essary, to  the  city  of  Seattle,  in  the  State  of  Washington,  and  there- 
after to  such  other  place  or  places,  as  may  have  been  or  may  be,  by 
notice  duly  served,  or  by  stipulation  of  the  parties  or  their  repre- 
sentatives indicated  as  the  place  or  places  where  testimony  is  to  be 
submitted,  where,  at  the  time  and  place  appointed  for  the  attendance 
of  witnesses  and  the  reception  of  their  testimony^  you  will  enter  on 
the  discharge  of  your  duty  in  the  execution  of  this  commission,  hav- 
ing first  taken  and  subscribed  to  an  oath  of  office  which  will  be  ad- 
ministered to  you  by  the  chief  clerk  of  the  General  Land  Office,  by 
whom  you  will  be  supplied  with  a  copy  of  the  oath  so  administered 
and  subscribed  to  ana  by  you.  Performance  of  your  duty  having 
been  thus  initiated,  you  will  continue  in  the  discharge  thereof  untu 
it  has  been  fully  performed  and  terminated. 

You  will  have  and  exercise  all  such  powers  and  authority  as  are 
usually  and  ordinarily  possessed  and  exercised  by  commissioners  sit- 
ting TOT  the  purpose  ox  receiving  testimony,  including  the  power  to 
or^r  a  continuance  or  postponement  of  your  sitting  to  a  future  day 
certain,  either  pursuant  to  motion  and  grounds  therefor  submitted  by 
the  representative  of  one  of  the  parties,  or  pursuant  to  a  stipulation 
entered  into  by  them.  The  testimony  received  by  you  will  be  re- 
duodd  to  writing  and  preserved  in  the  form  of  depositions,  in  accord- 
ance with  the  practice  observed  in  cases  of  hearings  before  registers 
and  receivers,  and  in  all  respects  the  proceedings  before  you  will  be 

Svemed  and  controlled  by  the  rules  of  practice,  whenever  and  in  so 
r  as  they  may  be  applicable. 
*  Your  compensation  during  the  period  of  such  service  as  you  may 
render  under  this  appointment  will  be  the  salary  which  you  have 
heretofore  received  and  are  now  receiving  as  chief  law  examiner  in 
the  section  of  Gfovemment  contests,  of  the  Gteneral  Jjand  Office,  and, 
in  addition  thereto  and  in  lieu  of  subsistence,  you  will  be  paid  the 
sum  of  three  dollars  ($3.00)  for  each  and  every  day  of  that  period, 
including  the  time  occupied  and  consumed  in  going  to  and  returning 
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from  the  place  or  places,  at  and  in  which  such  service  is  to  be  rendered, 
toother  wi£h  the  cost  of  all  necessary  transportation  to  and  from 
said  places,  as  aforesaid,  said  allowance  in  lieu  of  subsistence  and  the 
cost  of  said  transportation  to  be  paid  out  of  the  moneys  appropriated 
by  Congress  and  now  available ''  for  the  protection  of  the  public  lands 
and  timber." 

Very  respectfully,  (Signed)  Frank  Pierce, 

First  Assistant  Secretary, 


Department  of  the  Interior, 

General.  Land  Office, 
Washington^  D.  C,  November  5, 1909, 

Mr.  WnxiAM  J.  McOee, 

Detailed  law  examiner  and  commissioner  to  take  testimony 

in  the  investigation  of  fraud  against  the  Government, 

Sir:  You  will  in  your  capacity  as  detailed  officer  of  this  depart- 
ment to  investigate  alleged  fraud  against  the  Government  ox  the 
United  States  and  pursuant  to  the  instructions  contained  in  the  letter 
to  you  of  September  18,  1909,  enter  upon  a  full  investigation  of  the 
charges  preferred  against  the  entries  described  in  the  aforesaid  letter 
of  September  18, 1909,  and  vou  must  in  accordance  with  the  authority 
conferred  by  section  183  ox  the  Revised  Statutes  adipinister  an  oath 
to  any  witness  attending  to  testify  or  depose  in  the  course  of  such 
investigation.  To  avoid  unnecessary  expense,  and  in  order  that  all 
the  facts  may  be  ascertained,  you  will  allow  the  defendants  or  any  of 
them,  or  their  duly  authorized  attorneys,  to  be  present  at  the  taking 
of  such  testimony  and  will  permit  them  to  cross-examine  the  witnesses 

E reduced  by  the  Grovernment  and  introduce  testimony  in  their  own 
ehalf  as  in  the  manner  provided  for  trials  or  hearings  before 
registers  and  receivers.  Duplicate  or  manifold  copies  of  the  testi- 
mony will  be  taken  and  the  defendants  or  their  attorneys  furnished 
with  copy  thereof  upon  their  paying  a  reasonable  cost  for  the  tran- 
scription thereof.  The  object  of  permitting  these  defendants  to  be 
present  at  the  investigations  to  be  conducted  by  you  and  to  introduce 
testimony  in  their  behalf  is  that  by  stipulation  of  the  parties,  the 
testimony  so  taken  may  ultimately  ht  considered  by  the  land  depart- 
ment in  determining  and  in  disposing  of  the  several  cases  upon  their 
merits. 

Very  respectfully,  (Signed)  Fred  Dennett, 

Commissioner, 
Approved  Nov.  3,  1909. 

(Signed)  Frank  Pierce, 

First  Assistant  Secretary, 

The  Commissioner.  Without  objection,  the  stipulations  and  ac- 
companying papers,  presented  by  Mr.  Sheridan,  will  be  made  a  part 
of  the  record  by  the  stenographer. 

The  Commissioner.  Now,  before  proceeding  with  the  taking  of 
testimony,  I  wish  to  announce,  for  the  information  of  the  respective 
counsel  m  the  case,  that  after  this  investigation  commences  every 
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statement  made  by  any  of  the  attorneys  or  witnesses  will  be  made  a 
part  of  the  record.^  This  must  be  understood  to  apply  not  only  to 
the  testimony  of  witnesses  and  objections  by  counsel,  but  also  to  any 
colloquy  that  may  occur  betw^n  counsel.  The  rules  of  practice  of 
the  Iiiterior  Department,  which  govern  the  taking  of  testimony  in 
tliis  proceeding,  as  you  are  all  aware,  provide  that  no  testimony  will 
be  excluded  fr<»n  the  record  on  the  ground  of  any  objection  thereto, 
but  when  objection  is  made  to  any  testimony  offered,  the  objections 
will  be  noted,  and  the  testimony  with  the  exceptions  will  come  up 
for  the  consideration  of  the  Commissioner  of  the  General  Land  Office. 
My  power  in  this  respect,  therefore,  is  limited,  as  I  have  only 
authoritv  to  merely  put  a  stop  to  obviously  irrelevant  questioning. 

It  will  therefore  oe  observed  that  this  is  not  the  time  for  any 
lengthy  oral  argument,  and  counsel  will  bear  in  mind  that  the  proper 
place  lor  any  ar^ment  is  before  the  Commissioner  of  the  G^eral 
Land  Office.    Objections  should  accordingly  be  brief  and  to  the  point. 

Mr.  SHERn>AN.  I  now  hand  to  counsel  for  the  claimants  in  this 
inquiry,  28  pap^ers  which  the  Government  proposes  to  introduce  as 
exhibits  of  this  investigation,  and  I  desire  that  they  inspect  them  with 
a  view  to  admitting  them  without  the  usual  formalities  as  to  the 
proof  of  the  paper — and  its  authenticity. 

Mr.  Hughes.  In  view  of  the  stipulation  in  this  case  that  we  shall 
be  supplied  with  copies  of  all  testimony,  may  I  ask  counsel  whether 
copies  of  these  28  documents  have  been  made,  so  that  we  might 
have  them  for  our  use  in  the  course  of  this  proceeding?  ^ 

Mr.  Sheiudan.  Copies  have  not  been  maae,  but  we  will  have  them 
made  as  soon  as  possible  and  furnished  to  you  for  that  purpose.  In 
the  meantime,  or  course,  these  will  be  accessible  to  you  for  con- 
sultation during  all  of  the^  hours  of  the  sessions.  We  will  prepare 
those  copies  for  you  as  rapidly  as  we  possibly  can. 

Mr.  Hughes.  These  papers  are  so  exceedingly  voluminous  that 
it  will  take  some  time  to  examine  them.  I  would  suggest  that  we 
can  probably  expedite  the  matter  if  there  is  some  room  where  we  can 
sit  oown  and  examine  them  so  that  we  may  go  through  them  as 
rapidly  as  possible. 

Mr.  Sheridan.  I  shall  endeavor  to  get  that  accommodation  for 
you,  Mr.  Hughes,  from  the  custodian. 

Mr.  Hughes.  May  we  be  excused  from  the  court  room  until  we  can 
go  through  these  papers  ?    I  see  they  are  very  voluminous. 

The  Commissioner.  Yes,  sir.  How  long  do  you  think  it  will  take — 
an  hour? 

Mr.  Hughes.  Yes,  it  will  take  at  least  an  hour  to  go  over  these 
papers. 

The  Commissioner.  Yes;  in  the  meantime  we  will  take  a  recess 
to  rive  you  the  time  to  examine  the  papers. 

Mr.  ISheridan.  No  objection  by  the  representatives  for  the  Gov- 
ernment. 

Mr.  Hughes.  We  will  return  as  soon  as  we  have  completed  the 
examination. 

The  Commissioner.  Very  well,  sir. 

Becess  taken. 

Ifr.  Shertoan.  We  are  ready  to  proceed. 
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Mr.  Gray.  Mr.  Hughes  and  myself,  in  addition  to  appearing  for 
the  different  ehtrymen,  appear  also  for  Fred  B.  Snyder,  assignee  of 
Andrew  L.  Schofield,  for  Horace  F.  Winchell,  assignee  for  B.  C. 
Biblet  and  Nelson  B.  Nelson;  for  K  M.  Bennett,  me  assignee  of 
Frederick  Burbidge ;  for  B.  Peterson,  assignee  of  Be^nald  IL  Neill ; 
and  for  Fred  B.  Snyder,  assignee  of  Joseph  H.  Neill ;  and  we  also 
want  the  record  to  show  at  this  time,  and  it  is  agreed  between  counsel 
for  the  Grovemment  and  ourselves  that  the  parties  so  named  may 
appear  here  as  party  defendants^  in  this  hearing,  they  having  suc- 
ceeded to  the  interests  of  the  original  entrymen  by  purchase. 


TESTIMONY  FBODUCED   BY   THE   OOVEBNMENT. 


Mr.  Sheridan.  I  now  offer  in  evidence,  as  Government  Exhibit  Na 
1,  a  letter  from  Clarence  Cunningham,  dated  Spokane.  Wash.,  Feb- 
ruary 18,  1907,  addressed  to  H.  K.  Love,  of  Juneau,  Alaska,  which 
letter  is  accompanied  by  an  affidavit  entitled,  ^'Affidavit  of  applicant, 
made  by  Clarence  Cunningham  the  2d  day  of  January,  1907,  and 
executed  before  Special  Agent  H.  K.  Love." 

Mr.  HuQHES.  The  defendants  admit  the  authenticity  of  the  signa* 
ture  of  Clarence  Cunningham,  both  to  the  letter  and  to  the  affidavit, 
was  sworn  to,  but  these  defendants  herein,  other  than  the  said  Clar- 
ence Cunningham,  object  to  the  introduction  of  Government's  Ex- 
hibit No.  1  in  evidence,  for  the  reason  that  the  same  is  immaterial, 
and  for  the  further  reason  that  it  is  inccHnpetenL  and  no  foundation 
having  been  laid  for  its  introduction  as  against  these  defendants. 

The  Commissioner.  The  exhibit  will  be  received  in  evidence  and 
marked,  "Government's  Exhibit  No.  1." 

(Paper  marked  "Government  Exhibit  Na  1"  admitted  in 
evidence.) 

Mr.  Hughes.  Now,  in  order  to  save  trouble  in  this  matter,  I  will 
make  the  following  statement  and  stipulation: 

It  is  agreed  that  unless  objections  are  made  specifically  on  behalf 
of  the  separate  defendants,  they  may  be  deemea  made  in  behalf  of 
all  defendants  and  urged  bv  any  of  them  upon  any  hearing  in  thia 
case.  That  will  save  encumbering  the  record  with  the  specific  objec- 
tions, and  the  objections  will  be  good  as  to  all. 

Mr.  Sheridan.  I  now  offer  in  evidence  as  Government's  Exhibit 
No.  2,  an  affidavit  of  Clarence  Cunningham  dated  March  6,  1908. 
executed  before  L.  R.  Glavis,  chief  of  field  division,  General 
Land  Office,  and  witnessed  by  Horace  Tillard  Jones;  and  also  ac- 
companying said  affidavit,  another  affidavit  of  Clarence  Cunningham 
dated  April  28, 1908,  and  executed  before  Leroy  V.  Newcomb. 

Mr.  Hughes.  The  defendants  admit  the  authenticity  of  the  signa- 
tures, both  of  affiant  and  of  the  notary  public  or  other  officer  before 
whom  the  affidavit  was  made;  but  on  behalf  of  all  of  the  defendantsL 
except  Clarence  Cunningham,  object  to  the  said  Government  Exhibii 
No.  2,  and  to  every  part  thereof  on  the  ground  that  the  same  is  imma- 
terial, and  upon  the  further  ground  uiat  it  is  incompetent  and  no 
foundation  has  been  laid  for  its  introduction  or  consideration  as 
against  any  of  them. 

The  Commissioner.  It  may  be  received  and  marked  "^  Gh>vem- 
ment's  Exhibt  No.  2." 

(Paper  marked  ^*  Government's  Exhibit  No.  2"  admitted  in  evi- 
dence.) 
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Mr.  Sheridan.  We  will  ask  counsel  for  the  claimants  if  they 
have  with  them  the  original  journal  of  Clarence  Cunningham,  set- 
ting out  a  record  kept  oy  the  said  Clarence  Cunningham,  showing 
statement  of  agreement,  payments  made,  expense  account,  etc.,  con- 
sisting of  67  pages,  being  a  private  journal  of  Mr.  Cunningham, 
contaming  all  of  these  items  relating  to  the  Alaska  Coal  Entries, 
known  as  the  Cunningham  group  or  coal  entries,  and  which  are 
now  under  investigation. 

Mr.  Hughes.  Well,  we  haven't  the  book  referred  to  with  us  at  this 
time. 

Mr.  Sheridan.  Is  it  the  intention  of  the  counsel  to  produce  that 
book  later  ? 

Mr.  Hughes.  We  can  not  as  yet  say  what  our  intention  will  be  at 
a  later  data    We  will  advise  you  later. 

Mr.  SHERmAN.  We  call  attention  to  the  fact  that  we  filed  a  notice 
to  produce  this  document  and  other  documents  set  out  in  said  notice, 
which  notice  is  now  a  part  of  the  record  of  this  investigation,  and 
since  the  original  has  not  been  produced,  we  now  oner  in  evi- 
dence this  certified  copy^  containing  a  copy  of  the  original  report 
of  the  Chief  of  Field  Division,  L.  R.  Glavis,  consisting  of  Mr.  Gla vis's 
letter  of  transmittal,  dated  April  20,  1908,  a  copy  of  the  affidavit 
signed  by  Clarence  Cunningham  and  witnessed  oy  Horace  Tillard 
Jones,  and  subscribed  and  sworn  to  before  L.  R.  Glavis  on  March  6, 
1906;  the  copy  of  an  affidavit  signed  by  Orville  D.  Jones  and  wit- 
nessed by  Horace  Tillard  Jones,  and  subscribed  and  sworn  to  before 
L.  R.  Glavis  at  Wallace,  Idaho,  March  5,  1908 ;  a  copy  of  an  affidavit 
of  Frank  F.  Johnson  witnessed  by  Horace  Tillard  Jones  and  sub- 
scribed and  sworn  to  on  March  5,  1908,  at  Wallace,  Idaho,  before 
Lr  R.  Glavis;  a  copy  of  the  affidavit  of  F.  Cushing  Moore,  witnessed 
by  L.  R.  Glavis  and  subscribed  and  swotn  to  at  Wallace,  Idaho, 
March  6, 1908,  before  Horace  Tillard  Jones ;  and  a  copv  of  the  orig- 
inal record  of  Clarence  Cunningham,  the  statement  of  tne  agreement, 
payments,  and  expense  account,  page  1  to  57,  both  includ^,  in  the 
matter  of  the  Alaska  coal  entries  known  as  the  Cunningham  group, 
all  of  which  are  certified  to  by  the  Commissioner  of  the  General 
Land  Office. 

.  Mr.  Hughes.  The  defendants  each  object  to  the  introduction  in 
evidence  of  Government  Exhibit  No.  3,  for  the  reason  that  it  is  irrele- 
vant, incompetent,  and  immaterial,  and  for  the  further  reason  that 
it  is  incompetent  and  that  no  proper  foundation  has  been  laid 
therefor. 

The  Commissioner.  It  will  be  received  in  evidence  and  marked 
^  Govemment's,Exhibit  No.  3." 

(Paper  marked  "Government's  Exhibit  No.  3,"  admitted  in  evi- 
dence.) 

Mr.  Sheiudak.  I  now  offer  in  evidence  as  Government's  Exhibit 
No.  4  an  affidavit  by  Clarence  Cunningham,  dated  September  4,  1908, 
executed  before  E.  E.  Walker,  a  notary  public  in  and  for  the  State  of 
Washington,  residing  at  Seattle. 

Mr.  UtTOHES.  The  defendants,  each  of  them,  object  to  Government's 
Exhibit  No.  4  on  the  ground  it  is  incompetent,  irrelevant,  and  imma- 
terial, and  no  proper  foundation  has  been  laid,  and  in  addition 
thereto  make  the  same  objection  as  to  that  document. 
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Mr.  Sheridan.  I  assume  that  the  same  admission  is  made  with 
regard  to  the  authenticity  of  Exhibit  No.  4  as  was  made  in  regard  to 
the  others,  Mr.  Hughes? 

Mr.  HroHEs.  Well,  there  are  no  original  signatures  attached  to 
it:  you  should  have  the  ori^al. 

Mr.  Sheridan.  The  original  is  on  file  in  the  General  Land  Office, 
as  I  understand  it 

Mr.  Hughes.  We  will  withdraw  that  objection  on  the  statement 
of  counsel  that  it  is  a  true  copy  of  an  original  on  file  in  the  Oeneral 
Land  Office  in  Washington,  and  in  lieu  of  that  objection  we  will 
make  the  following  statement  and  objection : 

We  admit  that  Exhibit  No.  4  is  a  true  copy  of  the  original  on 
file  in  the  General  Land  Office  at  Washington,  D.  C.,  and  that  the 
signatures  thereto  may  be  taken  as  the  correct  signatures  of  the 
affiant  and  of  the  official  before  whom  the  oath  was  made;  and  there- 
upon each  of  the  defendants,  except  the  said  Clarence  Cunningham, 
object  to  the  admission  in  evidence  of  Government's  Exhibit  No.  4, 
upon  the  ^ound  that  it  is  immaterial,  and  upon  the  further  ground 
that  it  is  incompetent  and  that  no  foundation  has  been  laid  for  its 
introduction  in  evidence  as  aminst  them  or  either  of  them. 

The  Commissioner.  It  wiu  be  received  in  evidence  and  marked 
Government's  Exhibit  No.  4. 

(Paper  marked  "  Government's  Exhibit  No..  4  "  admitted  in  evi- 
dence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  as  Government's  Exhibit 
No.  5  a  statement  of  accounts  prepared  by  Clarence  Cunningham; 
under  date  of  February  29,  1904,  one  copy  of  which  was  by  said 
Cunningham  transmitted  to  each  of  the  persons  then  claiming  coal- 
land  entries,  1  to  33,  inclusive. 

Mr.  HuoHES.  The  defendants  admit  that  the  si^ature  of  Clarence 
Cunningham  appearing  on  the  first  pase  of  said  government  Ex- 
hibit No.  5  is  his  true  signature ;  each  oi  the  defendants  object  to  so 
much  of  the  offer  as  is  descriptive  of  the  exhibit,  and  each  of  the  de- 
fendants^ except  Cunningham,  object  to  said  Government  Exhibit 
No.  5  being  admitted  in  evidence,  upon  the  ground  that  the  same  is 
immaterial  and  upon  the  further  ^ound  that  it  is  incompetent  and 
no  proper  foundation  has  been  laid  for  its  introduction  in  evidence 
against  them  or  any  of  them. 

The  Commissioner.  The  paper  may  take  the  same  course  as  the 
others. 

(Paper  marked  Government's  Exhibit  No.  5  admitted  in  evidence.) 

Mr.  Sheridan.  We  wish  to  state  that  we  propose  to  prove  later 
that  one  copy  of  this  statement  of  account  was  sent  to  each  entryman. 

Mr.  Hughes.  My  only  purpose  in  that,  Mr.  Sheridan,  in  that  part 
of  my  objection,  was  to  intimate  that,  in  making  an  offer  of  an 
exhibit,  no  description  of  the  exhibit  should  be  given  except  which 
correctly  sets  fortn  the  nature  of  the  instrument;  and  when  you  come 
to  make  that  additional  proof  we  will  object,  and  shall  try  to  make 
the  different  objections  as  they  appear. 

Mr.  Sheridan.  Before  introducing  in  evidence  the  next  exhibit, 
which  is  Government's  Exhibit  No.  6,  being  a  statement  of  account 
by  Clarence  Cfmningham,  dated  Seattle,  Wash.,  October  20,  1905, 
we  shall  ask  counsel  for  the  defendants  if  they  have  with  them  in 
court  the  original,  as  asked  for  in  the  notice,  to  produce  ? 
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Mr.  Hughes,  Isn't  this  the  one  containing  the  original  signature  of 
Mr.  Cunningham? 

Mr.  Sheridan.  Yes. 

Mr.  Hughes.  I  am  not  sure  whether  we  have  such  a  paper  or  not. 
If  it  is,  it  is  because  an  original  or  copy  of  it  was  retained  by  Mr. 
Cunningham  in  his  possession.  We  have  no  such  copy  turned  over  to 
use  by  any  other  defendant.  I  am  willing  to  avoia  the  necessity  of 
disturbing  the  order  of  your  proof  to  admit  that  this  is  a  true  copy  of 
all  original  signed  hj  Mr.  Cunningham,  and  that  the  purported 
si^ature  here  appearing  maj^  be  considered  with  the  same  force  and 
effect  as  though  it  were  the  signature  of  Mr.  Cunningham,  subject  to 
our  right,  if  upon  further  examination  we  find  that  admission  is  in- 
corred,  to  withdraw  it 

Mr.  Sheridan.  We  now  offer  in  evidence  this  statement  of  account 
already  described,  dated  Seattle,  Wash.,  October  20,  1905,  signed  by 
Clarence  Cunningham,  and  introduced  in  evidence  as  Government's 
Exhibit  No.  6. 

Mr.  Hughes.  Each  of  the  defendants,  except  Clarence  Cunning- 
ham, object  to  the  introduction  in  evidence  of  Government's  Exhibit 
No.  6,  upon  the  ground  that  it  is  immaterial  and  upon  the  further 

Sound  that  it  is  incompetent  and  that  no  proper  foundation  has 
en  laid  for  the  introduction  thereof  against  them  or  any  of  them^ 
not,  however,  intending  in  this  objection  to  raise  any  question  that 
the  signature  to  the  instrument  is  not  authentic. 

The  Commissioner.  It  will  be  received  in  evidence  and  marked 
"  Government's  Exhibit  No.  6." 

(Paper  marked  "  Government's  Exhibit  No.  6,"  admitted  in  evi- 
dence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  as  Exhibit  No.  7,  of  the 
Government,  a  report  of  coal  property  in  Kayak  recording  district, 
controlled  by  Clarence  Cunningham,  made  by  H.  L.  Hawkins,  and 
bearing  his  original  signature,  which  is  a  report  accompanied  by  a 
map  bearing  the  legend  '^  Map  of  Cunningham  coal  claims,  showing 
approximate  strike  of  upper  coal  seams  upon  the  300-foot  datum 
plane,  or  water  level,  and  proposed  tunnel  for  developing  property, 
1905." 

Mr.  Hughes.  The  defendants  object  to  the  introduction  of  Gov- 
ernment's Exhibit  No.  7  upon  the  ground  that  it  is  incompetent,  irrel- 
evant, and  immaterial,  and  yet  not  intending  to  raise  any  question 
as  to  the  authenticity  of  the  signature  of  Mr.  Hawkins. 

The  Commissioner.  It  will  be  received,  and  marked  as  "  Govern- 
ment's Exhibit  No.  7,"  in  evidence. 

(Paper  marked  "  Government's  Exhibit  No.  7,"  admitted  in  evi- 
dence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  as  Government's  Exhibit 
No.  8,  a  statement  of  account  of  the  Alaska  coal  fields,  to  March  1, 
1907,  made  by  Clarence  Cunningham,  as  pertaining  to  the  other 
statement  of  accounts  concerning  the  same  property. 

Mr.  Hughes.  The  defendants,  and  each  of  tnem,  except  Clarence 
Cunningham,  object  to  the  introduction  of  Government  Exhibit  No. 
8  upon  the  ground  it  is  immaterial,  and  upon  the  further  ground 
that  it  is  incompetent,  and  no  proper  founaation  hcls  been  laid  for 
its  introduction  against  them,  or  any  of  them. 

The  Commissioner.  It  will  be  received  in  evidence  and  marked  as 
**  Government's  Exhibit  No.  8.'* 
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(Paper  marked  ^  Govermnent's  Exhibit  No.  8,"  admitted  in  evi- 
dence.) 

Mr.  Shebidan.  We  now  offer  in  evidence  as  Government's  Exhibit 
No.  9,  a  statement  of  account  of  the  Alaska  coal  fields,  showing  the 
sums  paid  by  claim  owners  to  Januar^r  %  1908,  and  receipts  ana  dis- 
bursements made  on  their  account,  this  also  being  one  of  the  state- 
ments made  by  Clarence  Cunningham. 

Mr.  Hughes.  We  make  the  same  objection  to  that  as  was  made  to 
the  last  preceding  exhibit 

The  Commissioner.  It  will  be  received  in  evidence  and  marked  as 
^  Government's  Exhibit  No.  9." 

(Paper  marked  ^^  Government's  Exhibit  No.  9,'*  admitted  in  evi- 
dence.) 

Mr.  Sheiodan.  We  now  offer  in  evidence  as  Government's  Exhibit 
Na  10,  a  memorandum  setting  forth  representations  and  a  proposal 
made  and  submitted  to  Danid  Guggenheim,  of  New  York,  on  Juhr 
20,  1907,  by  A.  B.  Campbell,  Clarence  Cunningham,  and  Miles  C. 
Moore,  acting  for  and  representing  themselves  and  other  parties  as- 
sociated with  them,  as  in  said  inemorandum  is  explained,  said  pro- 
posal looking  to  and  contemplating  the  formation  of  a  corporation 
Dy  the  said  dugsenheim,  and  the  persons  by  whom  and  whose  behalf 
the  said  proposal  was  submitted. 

Mr.  Hughes.  We  again  object  to  the  portion  of  the  offer  of  counsel 
in  which  he  attempts  to  draw  conclusions  as  to  the  character  of  the 
exhibits  offered  rather  than  to  a  mere  description  for  identification. 
The  defendants  each  object  to  the  introduction  in  evidence  of  Gov- 
ernment's Exhibit  No.  10.  for  the  reason  that  it  is  irrelevant  and 
immaterial,  and  for  the  lurther  reason  that  it  is  incompetent  and 
no  proper  foundation  has  been  laid  for  its  introduction.  By  this 
objection,  it  is  not  intended  to  urge  that  the  exhibit  offered  is  not  a 
true  copy  of  the  original. 

The  Commissioner.  Yes.  It  will  be  received  in  evidence  and 
marked  as  ^^  Government's  Exhibit  No.  10." 

(Paper  marked  ^'Government's  Exhibit  No.  10,"  admitted  in 
evidence.) 

Mr.  SHERmAN.  We  now  wish  to  suggest  an  adjournment  until  to- 
morrow morning  at  10  o'clock  if  it  is  agreeable  to  counsel  for  the 
defendant. 

Mr.  Hughes.  The  defendant  considers  that  you  have  been  very 
courteous,  and  we  have  no  grounds  to  refuse  any  reasonable  reque^ 

made. 

The  Commissioner.  Before  we  adjourn^  why  would  it  not  be  well 
to  afree  about  the  hours  of  our  daily  sessions  and  the  hours  between 
whidi  we  will  sit? 

Mr.  Sheridan.  It  has  been  our  idea  that  we  hold  sessions  from  10 
to  12  and  from  2  to  4  daily,  if  that  is  satisfactory  to  counsel  for 
claimants. 

Mr.  Hughes.  Yes.  I  would  like  to  inquire  if  this  goes  on  Satur- 
day? 

The  Commissioner.  I  presume  so. 

Mr.  Hughes.  I  may  be  engaged  on  Saturday,  so  that  it  will  be 
exceedingly  difficult  for  me  to  avoid  taking  it  up.  I  have  a  matter 
of  considerable  importance  which  is  set  for  Saturday,  which  I  will 
endeavor  to  have  continued,  or  to  have  it  fixed  for  a  definite  hour, 
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SO  that  we  can  put  in  at  least  a  part  of  the  day  on  Saturday  in  this 
hearing.  I  will  see  counsel  and  let  the  commissioner  and  counsel 
know  some  time  to-morrow  in  regard  to  that.  It  is  possible  I  would 
like  to  jTO  on  with  this  hearing  at  least  in  the  forenoon. 

Mr.  bH£Rn>AN.  That  will  be  satisfactory. 

The  Commissioner.  Do  I  understand  that  this  arrangement  is  to 
fix  the  hours  of  the  hearings  during  the  proceedings  or  simply  for 
to-morrow  ? 

Mr.  Sheridan.  It  is  my  desire  to  have  the  same  hours,  from  10  to 
12  and  from  2  until  4. 

Mr.  Hughes.  It  might  be  understood  that  these  hours  be  observed 
as  a  rule,  unless  bj^  agreement  between  counsel  or  with  the  consent  of 
the  commissioner  it  would  be  varied  from  under  the  circumstances 
which  might  arise. 

The  Commissioner.  Yes.  In  view  of  this  understanding  and 
agreement,  we  will  convene  to-morrow  morning  at  10  o'clock;  and 
hereafter  the  investigation  will  be  taken  up  at  10  o'clock  in  the 
morning;  and  do  we  have  one  or  two  hours  at  noon? 

Mr.  Sheridan.  The  hours  are  to  be  from  10  to  12  and  from  2  to  4. 

The  Commissioner.  Yes.  We  will  adjourn  until  to-morrow  morn- 
ing at  10  o'clock. 

(And  thereupon  the  further  inquiry  in  this  matter  was  adjourned 
to  10  o'clock  a.  m.,  November  19,  1909.) 


November  19, 1909 — 10  a.  m. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner ;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray, 
counsel  for  claimants. 

Mr.  Sheridan.  We  are  ready  to  proceed. 

Mr.  Gray.  We  are  also  ready. 

Mr.  Sheridan.  I  desire  to  call  the  attention  of  the  counsel  for  the 
claimants  to  page  4  of  the  stipulation,  wherein  the  fourth  stipulation 
entered  into  between  counsel  will  be  found  and  wherein  the  enumera- 
tion of  the  original  papers  is  set  out  which,  imder  the  stipulation, 
are  understood  to  be  admitted  in  evidence.  I  wish  to  inquire  in  that 
connection  if,  due  to  the  fact  that  the  power  of  attorney  from  each 
and  every  one  of  the  32  entrymen  is  not  specifically  named,  any 
Question  is  to  be  raised  on  the  validity  or  the  propriety  of  its  intro- 
duction under  the  stipulation  since  it  is  with  the  original  papers. 

Mr.  Hughes.  If  the  commissioner  please,  it  is  our  understanding 
that  all  papers  filed  in  each  of  the  several  entries  prior  to  the  issuance 
of  final  receipt  and  certificate  of  patent,  being  the  papers  upon  which 
the  officers  of  the  department  base  their  action  in  receiving  payment 
from  the  several  entrj^men  and  issuing  certificate,  receipt  and  cer- 
tificates of  patent  are  admissible,  and  it  should  be  considered  in  evi- 
dence or  formally  introduced. 

Mr.  SHERroAN.  Whether  it  is  specifically  enumerated  or  not 

Mr.  Hughes.  It  being  our  understanding,  and  I  take  it,  Mr.  Sheri- 
dan, that  the  attempted  enumeration  here  was  simply  an  attempt 
to  give  a  general  enumeration  of  the  class  of  papers  involved  in  these 
proceedings. 
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Mr.  SniatiDAN.  That  is  our  understanding. 

Mr.  Hughes.  We  understand  with  counsel  that  all  papers  filed 
witii  the  register  and  receiver  and  submitted  to  the  department  prior 
to  the  issuance  of  certificate  of  patent  and  final  receipt  are  to  be 
considered  in  evidence  and  should  be  presented  here  upon  the  record. 

Mr.  SHERmAN.  For  the  purpose  of  naving  it  appear  on  the  record, 
I  wish  to  state  that  at  the  suggestion  of  counsel  for  claimants,  and 
for  the  purpose  of  clarifying  the  record,  we  wish  to  introduce  a  copy 
of  all  of  the  ori^nal  papers  referred  to  by  myself  and  Mr.  Hughes 
which  were  received  and  filed  in  the  office  of  the  register  ana  re- 
ceiver at  Juneau,  Alaska,  prior  to  the  issuance  of  final  certificate, 
the  purpose  of  this  bein^  to  give  claimants  a  sample  of  all  of  the 
origmal  papers  as  they  will  be  found  in  each  entrv. 

Mr.  Httghes.  You  mean  a  certified  copy  of  all  the  papers  in  one 
entnr  ? 

Mr.  Sheridan.  Certainly. 

Mr.  Hughes.  Of  one  claim  should  be  considered  as  a  sample  of 
all,  but  all  the  papers  of  each  entry  on  file  in  Washington  should  be 
deemed  a  part  of  the  record  in  this  case  for  the  purpose  of  this 
hearing  before  the  commissioner. 

Mr.  Sheiudan.  Certainl]^,  under  the  stipulation  already  entered 
into.  We  now  offer  in  evidence  Grovemment  Exhibit  11,  bein^  an 
affidavit  of  Orville  D.  Jones,  dated  March  5,  1908,  and  executed  be- 
fore Lf.  K.  Glavis  at  Wallace,  Idaho,  and  witnessed  by  Horace  Tillard 
Jones,  which  affidavit  is  corroborated  on  the  same  paper  by  Frank  F. 
J(dmson  before  the  same  parties,  at  the  same  place  and  on  the  same 
date^  and  also  by  F.  Gushing  Moore  at  the  same  place  before  the  same 
parties  and  on  the  same  date,  and  all  of  which  parties  are  claimants. 

Mr.  Hughes.  I  would  like  to  ask  counsel  for  our  information  re- 
specting the  exhibit  offered  this  question : 

I  observe  that  certain  copies,  typewritten  copies,  follow  what  pur- 
port to  be  the  original  affidavits,  and  among  them  is  included  what 
purports  to  be  a  copy  of  the  affidavit  of  Clarence  Cunningham,  not 
m  anyway  specially  referred  to  in  the  original  affidavits  included  in 
this  exhibit.    I  want  to  know  why  they  appear  in  this  exhibit? 

Mr.  Sheiudan.  The  affidavit  to  whicn  Mr.  Hughes  has  called  our 
attention,  namely,  that  of  Clarence  Cunningham,  and  a  copy  of  which 
is  attached  to  the  last  exhibit,  is  improperly  connected  with  that 
exhibit,  and  will  be  removed  promptly. 

Mr.  Hughes.  The  remaining  typewritten  copies  I  take  it,  Mr. 
Sheridan,  are  true  copies  of  the  longhand  affidavit  executed  in  the 
original  form,  and  which  appear  in  this  exhibit,  and  are  there  for 
convenience  in  reading. 

Mr.  Sheridan.  Yes. 

Mr.  Hughes.  The  defendants,  not  requiring  any  further  proof  for 
the  authenticity .  of  the  signatures  to  the  original  affidavits  offered, 
all  the  defendants,  except  those  named  as  affiants  in  the  exhibit, 
hereby  object  to  the  introduction  of  this  exhibit  upon  the  ground 
that  each  of  the  affidavits  contained  in  the  exhibit  is  immaterial  and 
is  incompetent  and  no  foundation  having  been  laid  for  the  introduc- 
tion thereof  against  the  objecting  defendants  or  any  of  them. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Grovemment  Exhibit  No.  11. 

(Papers  marked  Government  Exhibit  No.  11  admitted  in  evidence.) 
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» 

Mr.  Sheridan.  We  now  offer  in  evidence  as  Government  Exhibit 
12  an  affidavit  of  Henry  White,  one  of  the  entrymen  in  this  group, 
dated  Wallace,  Idaho,  March  5, 1908,  executed  before  Horace  Tillard 
Jones. 

Mr.  Hughes.  Admitting  the  authenticity  of  the  signatures  on  this 
exhibit,  the  defendants,  other  than  the  affiant  named  therein,  object 
to  its  introduction  in  evidence  for  the  reason  it  is  immaterial;  and 
for  the  further  reason  it  is  incompetent,  and  no  foundation  has  be^i 
laid  for  its  introduction,  as  against  the  defendants,  or  any  of  them. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  12. 

(Papers  marked  Government  Exhibit  12  admitted  in  evidence.) 

Mr.  Shkmdan.  We  now  offer  in  evidence  Government  Exhibit  13, 
which  is  an  affidavit  of  Horace  M.  Davenport,  dated  July  10,  1909, 
and  executed  before  Fred  W.  Dean,  a  notarv  public  in  and  for  the 
county  of  Chehalis,  State  of  Washington.  In  this  affidavit  mention 
is  made  of  the  fact  that  Mr.  Davenport  sold  his  interest  to  Mr. 
Sweeney,  one  of  the  entrymen  in  this  group. 

Mr.  Hughes.  Without  iirtending  to  raise  any  question  as  to  the 
authenticity  of  the  signature  of  Mr.  Davenport,  or  of  the  failure  of 
the  notary  public  to  properly  subscribe  to  the  affidavit,  each  of  the 
defendants  object  to  tne  introduction  of  this  affidavit  in  evidence  for 
the  reason  it  is  irrelevant  and  immaterial  and  it  is  incompetent,  and 
no  foundation  has  been  laid  for  its  introduction ;  and  not  being  the 
best  evidence ;  and  for  the  further  reason  that  the  affiant  was  not  an 
entryman  of  this  land,  never  having  made  any  entry  under  the  law 
of  1904,  under  which  the  entries  alone  were  admissible,  and  under 
which  entries  were  made,  and  by  location  of  these  lands  in  pursuance 
of  the  provisions  of  the  act. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Gtovernment  Exhibit  13. 

(Paper  marked  Government  Exhibit  18  admitted  in  evidence.) 

Mr.  SHERroAN.  We  now  offer  in  evidence 

Mr.  Hughes  (interrupting).  We  desire  to  make  this  further  state- 
ment at  this  time  in  connection  with  the  preceding  exhibit  and  the 
others  that  we  may  desire  to  reserve  the  privilege  of  inspecting,  to 
avoid  delay  in  the  introduction  of  the  testimony;  we  are  ofttimes 
interposing  objections  without  sufficient  time  to  make  a  critical  ex- 
amination of  the  instruments  objected  to,  and  we  may  desire,  in  some 
instances,  not  to  press  objections  which  were  made  at  the  hearing 
without  having  opportunity  to  criticallv  examine  the  document.  Ob- 
jections are  made  on  the  grounds  which  might  occur  to  us  to  be  well 
taken  at  the  time,  but  with  the  reservation  that  we  may  not  wish  to 
press  them  if,  upon  examination,  we  see  fit  to  waive  those  objections, 
and  this  is  made  with  reference  to  the  statement — this  statement  is 
made  with  reference  to  the  affidavit  of  Mr.  Davenport ;  because  from 
our  hasty  examination  of  it  we  are  impressed  with  the  view  that  in 
the  main  Mr.  Davenport  has  correctly  described  the  facts  and  condi- 
tions which  existed  during  the  period  of  his  connection  with  the  early 
transaction. 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit 
No.  14,  which  is  an  affidavit  of  Charles  Sweeney,  one  of  the  entry- 
men  in  these  entries,  dated  April  30,   1908,  and  executed  before 
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§^dney  H.  Schldss,  a  notary  public  for  New  York  CJounty,  State  of 
New  I  ork. 

Mr.  Hughes.  Admitting  the  authenticity  of  the  signatures  to  this 
exhibit^  each  of  these  defendants,  except  the  affiant  named  therein — 
the  affiant  Sweeney  named  therein — object  to  the  introduction 
thereof  in  eyidence  on  the  ground  it  is  immaterial,  and  that  it  is 
incompetent,  and  that  no  foundation  has  been  laid  for  its  introduc- 
tion as  against  any  of  the  objecting  defendants. 

The  CoMMissiONEB.  It  may  be  received  in  evidence  and  marked 
Government  Exhibit  14. 

(The  paper  marked  Government  Exhibit  14  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  eyidence  as  Government  Exhibit 
No.  15,  an  affidavit  of  Charles  J.  Smith,  one  of  the  entrymen  in  this 
group,  made  at  Seattle,  Wash.,  on  the  10th  day  of  April,  1908,  and 
executed  before  L.  R.  Glavis, 

Mr.  Hughes.  Admitting  the  authenticity  of  the  signatures,  each 
of  the  defendants,  except  the  affiant  named  in  the  affidavit,  object 
to  the  introduction  thereof  in  evidence  on  the  ground  that  it  is  im- 
material, and  that  it  is  incompetent,  and  no  foundation  has  been  laid 
for  its  introduction  against  any  of  the  objecting  defendants.  Re- 
ferring to  the  affiant,  I  mean  Mr.  Smith;  I  make  that  qualification 
because  a  copj  of  another  affidavit  purporting  to  be  sworn  to  Air. 
Cunningham  is  set  forth  in  the  exhibit. 

Mr.  SHERmAN.  That  is  there  for  the  reason  that  it  is  referred  to  in 
Mr.  Smith's  affidavit. 

Mr.  Hughes.  My  qualification  is  that  it  appears  that  Mr.  Cunning- 
ham joined  with  the  other  defendants  in  tnis  objection,  all  except 
Mr.  Smith. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked 
as  Government  Exhibit  15. 

(Paper  marked  Government  Exhibit  16  admitted  in  evidence.) 

Mr.  Sheridan.  I  now  offer  in  evidence  Government  Exhibit  16, 
an  affidavit  of  Fred  C.  Davidson,  one  of  the  entrymen  in  this  group, 
dated  April  30, 1908,  and  executed  before  L.  K.  Glavis. 

Mr.  Hughes.  The  same  admission  is  made  as  to  the  authenticity 
of  the  signature,  and  the  same  objection  made  on  behalf  of  all  of  the 
defendants  except  the  affiant  Davidson. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked 
as  Government  Exhibit  16. 

(Paper  marked  Government  Exhibit  16  admitted  in  evidence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  17, 
which  is  an  affidavit  of  Fred  H.  Mason,  dated  April  27,  1907,  and 
executed  before  Walter  G.  Merryweather,  a  notary  public  within  and 
for  the  State  of  Washington. 

•  Mr.  Hughes.  Admitting  the  authenticity  of  the  signatures  appear- 
ing upon  this  exhibit  as  being  the  correct  signatures  of  the  affiant 
and  the  notary  public,  the  defendants,  other  than  said  Mason,  object 
to  the  introduction  thereof  in  evidence  upon  the  ground  that  it  is 
immaterial  and  incompetent,  and  no  foundation  has  been  laid  for 
its  introduction  as  against  the  defendants  objecting,  or  any  of  them. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked 
as  Government  Exhibit  17. 

(Paper  marked  Government  Exhibit  17  admitted  in  evidence.) 
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Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  18, 
which  is  an  affidavit  of  Fred  H.  Mason,  dated  Spokane,  Wash.,  Au- 
gust 5,  1907,  and  executed  before  Horace  Tillard  Jones,  accompany- 
mg  which  and  on  the  same  paper  is  the  corroborating  affidavit  of 
A.  B.  Campbell,  dated  Spokane,  Wash.,  August  5,  1^7,  and  exe- 
cuted before  Horace  Tillard  Jones.  Mr.  Campbell  and  Mr.  Mason 
are  entn^men  in  this  group. 

Mr.  Hughes.  We  are  not  making  any  objection  to  the  introduction 
of  this  exhibit  in  evidence  for  the  reason  that  if  our  former  objec- 
tions to  the  other  affidavits  are  to  be  regarded  by  the  department, 
and  these  affidavits  considered  by  them  as  oompet^it  eviaenoe,  we 
desire  that  this  affidavit  should  be  received  ana  considered  by  the 
department,  since  it  contains  a  clear  and  reasonably  accurate  state- 
ment of  the  facts  as  the}^  existed,  and  by  comparison  discloses  the 
evident  effort  of  Mr.  Glavis  to  employ  language  m  the  later  affidavits 
which  would  convey  a  different  meaning  from  that  evidently  in- 
tended by  the  affiant. 

The  CoMMiHSiONER.  It  may  be  received  in  evidence  and  marked 
as  Government  Exhibit  18. 

(Paper  marked  Government  Exhibit  18  admitted  in  evidence.) 

Mr.  Sheiodan.  We  now  offer  in  evidence  Government  Exhibit  19, 
which  is  an  affidavit  of  W.  H.  Warner,  one  of  the  entrymen  in  this 
group,  dated  April  25, 1908,  and  executed  before  Obed  C.  Billman,  a 
notary  public  of  Cuvaho^  County,  Ohio. 

Mr.  Hughes.  Without  intending  to  object  to  the  exhibit  on  the 
CTound  of  lack  of  authenticity  of  the  si^atures,  the  defendants,  other 
than  the  affiant  Warner,  object  to  the  introduction  and  admis^on  of 
that  exhibit  in  evidence  upon  the  ^ound  that  it  is  immaterial,  and 
upon  the  further  groimd  that  it  is  incompetent,  and  no  foundation 
has  been  laid  for  its  introduction  as  against  any  of  the  objecting 
defendants. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  19. 

(Paper  marked  Government  Exhibit  19  admitted  in  evidence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  No. 
20,  an  affidavit  of  William  E.  Miller,  one  of  the  entrymen  in  this 
group,  dated  May  9,  1908,  and  executed  before  Anthony  Neibing,  a 
notary  public  of  Lorain  County,  Ohio. 

Mr.  Hughes.  Without  obiectmg  to  the  authentication  of  the  signa- 
ture to  this  affidavit,  or  of  the  notary,  the  defendants,  other  than  the 
affiant,  object  to  its  introduction  upon  the  ground  stated  in  the  last 
preceding  objection. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  20. 

(Paper  marked  Government  Exhibit  20  admitted  in  evidence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  21, 
which  is  an  affidavit  of  Hugh  B.  Wick,  one  of  the  entrymen  in  this 
group,  dated  May  11,  1908,  and  executed  before  A.  E.  Adams,  a 
notary  public  for  Lorain  County,  Ohio. 

Mr.  Hughes.  The  defendants,  other  than  the  defendant  Wick,  ob- 
ject to  the  introduction  of  this  exhibit  in  evidence  upon  the  ground 
that  it  is  immaterial,  and  upon  the  further  grouna  that  it  is  in- 
competent, and  no  foundation  having  been  laid  for  its  introduction 
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in  this  case;  and  this  objection  is  particularly  urged  by  all  of  the  de- 
fendants, and  particularly  the  defendants  other  than  Wick. 

The  CoMMissiONKB.  It  may  be  received  in  eyidence  and  marked  as 
Government  Exhibit  21. 

(Paper  marked  Government  Exhibit  2r  admitted  in  evidence.) 

Mr.  SHERmAK.  We  now  offer  in  evidence  Government  Exhibit  22, 
which  is  an  affidavit  of  Horace  C.  Henry,  dated  April  21,  1908,  and 
executed  before  Ralph  G.  Stacey,  a  notary  public  within  and  for  the 
State  of  Washington. 

Mr.  Hughes.  The  same  objection. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  22. 

(Paper  marked  Government  Exhibit  22  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  evidence  Government  Exhibit  23, 
which  is  an  affidavit  of  H.  W.  Collins,  one  of  the  entrymen  in  this 
group,  dated  April  21,  1908,  and  executed  before  J.  d.  Gilbert,  a 
notary  public  within  and  for  the  State  of  Washington. 

Mr.  Hughes.  Same  objection. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  23. 

(Paper  marked  Government  Exhibit  23  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  evidence  Government  Exhibit 
No.  21,  which  is  an  affidavit  of  Michael  Doneen,  one  of  the  entrymen 
in  this  group,  dated  May  2, 1908,  executed  before  Nulton  E.  Nuzum. 
a  notary  public  within  and  for  the  State  of  Washington. 

Mr.  Hughes.  Same  objection;  and  in  order  to  avoid  any  dispute 
when  an  objection  is  made  in  this  form,  for  the  sake  of  brevity  I  wish 
to  be  understood  as  referring  to  the  last  specific  objection  immedi- 
ately preceding,  and  heretofore  preceding. 

Tne  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  24. 

(Paper  marked  Government  Exhibit  24  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  evidence,  as  Government  E^mibit 
25,  an  affidavit  of  Miles  C.  Moore,  dated  April  25, 1908,  and  executed 
before  W.  C.  Gregory,  a  notary  public  within  and  for  the  State  of 
Washington. 

Mr.  Hughes.  Same  objection. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  25. 

(Paper  marked  Government  Exhibit  25  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  evidence  Government  Exhibit  26, 
which  is  an  affidavit  of  Frederick  Burbidge,  dated  April  23,  1908, . 
and  executed  before  John  M.  Gleason,  a  notary  public  within  and  for 
the  State  of  Washington. 

Mr.  HtJOHBS.  The  same  objection. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  26. 

(Paper  marked  Government  Exhibit  26  admitted  in  evidence.) 

MT.  SHERmAN.  We  now  offer  in  evidence  Government  Exhibit  27, 
which  is  an  affidavit  of  Henry  Wick,  one  of  the  entrymen  in  this 
group,  dated  April  24,  1908,  and  executed  before  J.  W.  Blackburn, 
a  notanr  public  in  and  for  Mahoning  County,  Ohio. 

Mr.  Hughes.  Same  objection. 
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The  Ck)MHi88iONER.  It  may  be  received  in  evidence  and  marked 
as  Government  Exhibit  27. 

(Paper  marked  Government  Exhibit  27  admitted  in  evidence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  28, 
which  is  an  affidavit  of  Arthur  D.  Jones,  one  of  the  entrymen  in  this 
group,  dated  April  23,  1908,  and  executed  before  E.  C.  Kiesow,  a 
notary  public  within  and  for  the  State  of  Washington. 

Mr.  Hughes.  The  same  objection. 

The  Ck)MMissioN£R.  It  may  be  received  in  evidence  and  marked  as 
Grovernment  Exhibit  28. 

(Paper  marked  Government  Exhibit  28  admitted  in  evidence.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  29, 
being  a  certified  copy  of  the  articles  of  incorporation  of  the  Behring 
Eiver  Railroad  Company,  which  was  incorporated  by  five  trustees 
therein  named  as  Frederick  Burbidge,  Clarence  Cunnm^ham,  Miles 
C.  Moore,  H.  C.  Henry,  and  C.  J.  Smith,  these  articles  or  incorpora- 
tion bearing  date  June  11,  1906,  and  said  incorporation  having 
occurred  under  the  laws  of  the  State  of  Washington. 

Mr.  Hughes.  The  defendants  and  each  of  them  jointly  and  sever- 
ally object  to  the  introduction  of  this  exhibit  in  evidence  for  the 
reason  that  it  is  wholly  incompetent,  irrelevant,  and  immaterial 
imder  the  issues  under  consideration,  or  upon  which  this  proceeding 
is  based;  that  it  relates  to  an  entirely  different  transaction  and  in- 
volves nothing  having  any  relation  to  the  location  of  these  claims 
under  the  statute,  or  the  carrying  forward  of  the  locations  to  final 
patent;  and  for  the  further  reason  that  it  is  incompetent;  no  proper 
foundation  has  been  laid  for  its  introduction. 

Mr.  Sheridan.  Of  course,  in  introducing  this  exhibit  we  wish  it  to 
be  understood  there  as  meaning  that  the  parties  named  here  as  incor- 
porators are  five  of  the  entrymen  in  this  group. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  29. 

(Paper  marked  Government  Exhibit  29  admitted  in  evidence.) 

Mr.  Sheridan.  Your  honor,  we  wish  to  state  that  we  have  a  few 
other  exhibits  which  we  will  not  be  prepared  to  introduce  until  about 
2  o'clock  this  afternoon,  and  with  the  consent  of  counsel  for  claimants 
we  wish  to  adjourn  until  that  hour. 

Mr.  Hughes.  If  you  have  introduced  all  the  evidence  that  is  con- 
venient for  you  at  this  time,  preserving  the  order  which  you  wish  to 
observe  in  the  progress  of  tne  offering  of  your  testimony,  we  cer- 
tainly shall  consent.  May  I  ask  if  counsel  will  not  endeavor  to  sub- 
mit his  proposed  exhibits  to  us  before  the  convening  of  the  commis- 
sioner this  afternoon  in  this  case,  the  court  in  this  proceeding,  so  we 
may  not  delay  the  hearing  by  taking  the  time  for  inspection  of  the 
exhibits  after  the  opening  of  the  proceedings? 

Mr.  SHERmAN.  ^Ye  shall  be  glad  to  submit  the  few  other  exhibits 
we  have  to  counsel  for  claimants  in  the  interim  between  now  and  2 
o'clock. 

The  Commissioner.  This  inquiry  will  be  adjourned  until  2  o'clock 
this  afternoon. 

Recess  taken  to  2  p.  m. 
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November  19,  1909 — 2  p.  m. 

.  Appearances :  Hon.  William  J.  McGee.  United  States  special  com- 
missioner ;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray, 
counsel  for  the  claimants. 

Mr.  SHERn>AK.  Your  honor,  we  are  ready  to  proceed.  We  wish  to 
call  Special  Agent  Horace  Tillard  Jones  as  a  witness. 

HORACE  TttiLAED  JONES,  a  witness  produced  by  the  Gov- 
ernment, being  first  duly  sworn  by  the  commissioner,  testified  as 
follows: 

Direct  examination  by  Mr.  SHEamAN : 

Q.  State  your  name,  residence,  and  occupation. — ^A.  Horace  Til- 
lard Jones;  Portland,  Oreg.;  special  agent  of  the  General  Land 
Office. 

Q.  How  long  have  you  been  a  special  agent  of  the  General  Land 
Office,  Mr.  Jones? — ^A.  Since  August,  1903. 

Q.  Where  have  you  been  performing  your  duties  during  that  time, 
or  since  that  time,  to  date? — ^A.  Oregon,  California,  Idaho,  Washing- 
ton, and  Alaska. 

Q.  Have  you,  during  your  service  as  special  agent  for  the  General 
Land  Office  of  the  United  States,  been  called  upon  to  assist  in  the 
investigation  of  what  is  known  as  the  Cunningham  group  of  coal 
entries  in  Alaska,  which  are  now  being  considered  in  this  inquiry?— 
A.  I  have. 

Q.  Mr.  Jones,  I  now  hand  you  a  paper  and  ask  you  to  state  what  it 
is,  and  whether  it  ever  came  into  your  possession  during  your  service 
as  special  agent. 

Mr.  Hughes.  We  are  assuming  now  from  counsel's  information  to 
us,  just  given  privately,  the  statement  that  the  paper  contains  a 
statement  of  account  already  introduced  in  evidence,  and  therefore 
does  not  call  for  any  improper  or  particular  answer  from  the  witness 
as  to  the  character  of  the  instrument  in  his  hands,  that  his  answer  to 
it  may  be  correct,  but  we  do  not  object  upon  the  assumption  that 
what  I  have  said  is  true.  In  other  words,  a  witness  should  not  be 
caUed  upon,  therefore,  to  state  what  a  thing  is,  as  it  speaks  for  itself, 
but  if  it  has  been  introduced  in  evidence  we  do  not  oDJect  to  counsel 
describing  to  the  witness  what  the  instrument  is  which  has  already 
been  put  m  evidence  and  ask  him  further  questions. 

Mr.  Gray.  Referring  to  it  by  the  number  on  the  exhibit. 

Mr.  SHERmAN.  In  that  case  I  shall  agree  to  the  statement  of 
counsel. 

Mr.  Hughes.  I  wish  you  would  do  so,  referrinff  to  it  by  the  number 
of  the  exhibit,  so  it  can  be  identified  in  the  record. 

Mr.  Sheridan.  I  herewith  hand  you  Government  Exhibit  No.  6, 
already  in  evidence,  being  a  statement  of  account,  dated  Seattle, 
Wash.,  October  20,  1905^  showing  receipts  and  disbursements  and 
signed  by  Clarence  Cunningham,  and  ask  you  to  state  if  at  any  time 
during  your  investigations  of  the  Cunningham  entries  this  paper 
came  mto  your  possession. — ^A.  Government  Exhibit  6  is  a  certified 
copy  of  a  paper  mven  to  Mr.  Glavis  and  myself  in  Wallace,  Idaho,  in 
March,  1908,  by  Mr.  F.  F.  Johnson,  in  the  bank  in  which  he  is  em- 
^oyed,  and  the  copy  was  made  by  a  young  lady  stenographer  in 
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Q.  At  the  time  that  Mr.  Johnson  turned  this  stat^nent  over  to  you 
and  to  Mr.  Glavis^  did  he  make  any  statement  concerning  it? 

Mr.  Orat.  I  object  to  that,  on  the  ground — on  behalf  of  all  the  de- 
fendants except  F.  F.  Johnson — on  the  ground  that  it  is  incompetent 
and  no  foundation  has  been  laid  for  the  introduction  of  such  testi- 
mony against  the  other  defendants,  and  upon  ihe  further  ground  that 
it  is  immaterial. 

Q.  Read  the  question  over  again,  Mr.  Stenographer  (question 
read). — A.  I  don't  recollect  any. 

Q.  We  now  direct  your  attention  to  Government  Exhibit  No.  10, 
being  what  w,as  generally  described  as  the  option  by  the  parties  there- 
in, offered  to  Daniel  Guggenheim,  of  New  York,  bearing  date  July 
20, 1907,  and  ask  you  to  state  if  that  paper  ever  came  into  your  pos- 
session during  this  investigation. — ^A.  The  original  of  this  paper  was 
given  to  Mr.  Glavis  and  myself  by  Mr.  Johnson  at  Wallace,  Idaho, 
and  we  had  a  certified  copy  made  of  the  paper  and  returned  the 
original  to  Mr.  Johnson,  and  this  is  a  certified  copy. 

Q.  When  you  say  certified  copy  you  mean  a  copy  certified  to  by 
whom? — A.  By  Mr.  Glavis  and  myself. 

Q.  Was  there  any  statement  made  by  Mr.  Johnson  in  connection 
with  that  paper  at  that  time? 

Mr.  Gray.  Same  objection  as  I  made  to  the  other  question. 

A.  I  don't  remember  any  particular  statement  being  made  by  Mr. 
Johnson  with  respect  to  any  papers  that  were  given  to  us,  but  he 
merely  handed  them  over  to  f  urtner  the  investigation. 

Q.  1  now  hand  you  Government  Exhibit  No.  8,  already  in  evidence, 
being  a  statement  of  account  of  the  Alaska  coal  fields  to  March  1, 
1907,  and  ask  you  to  state  whether  during  your  investigation  of  these 
entries,  that  paper  came  into  your  possession. — ^A.  The  original  of 
this  paper  came  into  the  possession  of  Mr.  Glavis  and  myself,  in  the 
same  manner  as  the  others,  through  Mr.  F.  F.  Johnson,  of  Wallace, 
Idaho;  a  copy  was  made  of  the  same,  and  we  certified  to  it  and 
returned  the  original  to  Mr.  Johnson. 

Q.  I  now  hand  you  Government  Exhibit  No.  9,  which  is  a  state- 
ment of  account  of  the  Alaska  coal  fields,  by  Clarence  Cunningham, 
and  which  is  already  in  evidence,  and  ask  you  to  state  if  during  your 
investigation  of  these  entries  that  paper  came  into  your  possession. — 
A.  The  original  of  this  paper  was  given  to  me  by  Mr.  Orville  D. 
Jones,  in  his  store  at  Wallace,  Idaho,  in  March,  1908,  and  I  made  a 
longhand  copy  of  it,  which  was  certified  to  by  Mr.  Glavis  and  myself. 
The  original  is  still  in  Mr.  Jones's  possession,  as  far  as  I  know. 

Q.  I  turn  over  the  witness  for  cross-examination. 

Mr.  Gray.  No  cross-examination. 

Mr.  Gray.  Just  a  minute,  Mr.  Jones.  You  say,  Mr.  Jones,  that 
Mr.  Glavis  was  present  with  you  on  the  occasions  that  you  have  re- 
ferred to,  when  you  received  those  papers  from  Mr.  Johnson  and 
Mr.  Jones? 

The  Witness.  Yes,  sir. 

Mr.  Gray.  He  was  present  with  you  when  you  saw  both  gentle- 
men and  received  the  papers  from  them? 

The  WriNESS.  Yes,  sir. 

Mr.  Gray.  Where  is  Mr.  Glavis  now  t 
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The  Witness.  Why,  so  far  as  I  know,  he  is  in  Seattle  somewhere. 

Mr.  Gbay.  Has  that  been  or  have  you  seen  him  in  court  here  dur- 
ing this  present  hearing? 

The  Witness.  I  saw  him  yesterday — ^yes. 

Mr.  Ghat.  That  is  all. 

(Witness  excused.) 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  No. 
30,  being  Plate  II  from  Bulletin  No.  335  of  the  United  States  Geo- 
logical Survey,  and  we  wish  to  state  in  introducing  this  map,  upon 
which  is  shown  the  area  covered  by  the  Cunningham  group,  that  it 
is  merely  for  the  purpose  of  showing  the  general  geographic  and 
topographic  conditions  in  the  territory  where  these  claims  are  lo- 
cated. It  is  not  for  any  more  definite  purpose  than  to  convey  a 
general  presentation  of  the  field  and  just  part  of  Alaska  shown  on 
the  map.  We  also  wish  to  state  that  this  map  is  certified  to  by  the 
Commissioner  of  the  General  Land  Office.  In  connection  with  this 
map,  we  wish  further  to  add  that  surveys  Nos.  65  and  63,  appearing 
ip.  the  area  outlined  as  the  Cunningham  claims  on  the  map,  were 
not  entered ;  and  when  they  are  taken  from  the  total  otherwise  shown, 
there  will  remain  33  claims. 

Mr.  Gray.  The  defendants  and  each  of  them  object  to  the^  intro- 
duction of  the  exhibit  upon  the  ground  that  it  is  immaterial,  ir- 
relevant, incompetent,  that  it  is  not  the  best  evidence,  and  that  it 
has  no  relation  to  or  connection  with  any  of  the  matters  concerning 
which  this  investigation  is  being  held ;  and  that  it  is  not  a  true  ana 
correct  copy  of  Plate  No.*  2  attached  to  Bulletin  No.  335;  and  that  no 
proper  foundation  has  been  laid  for  the  introduction  of  the  exhibit, 
or  any  part  thereof,  as  against  any  of  the  defendants. 

In  connection  with  that  objection,  if  the  exhibit  is  intended  simply 
and  solely  as  a  pictorial  illustration,  the  defendants  have  no  objection 
to  it,  except  that  they  do  object  to  it  or  its  use  as  evidence  in  the 
case  against  the  defendants  or  any  of  them;  or  as  evidence  of  the 
character  of  the  territory  covered  by  these  claims,  or  the  geology 
thereof  or  topography  thereof. 

Mr.  .SHERmAN.  We  reiterate  that  the  purpose  of  this  exhibit  is  to 
show  what  is  set  forth  on  it  in  its  map  form,  and  also  in  addition 
thereto  the  area  indicated  as  the  Cunningham  claims,  merely  for  its 
descriptive  use  in  connection  with  a  review  of  this  case  at  the  time 
that  the  decision  is  being  made. 

(Paper  marked  Government  Exhibit  30  admitted  in  evidence.) 

Mr.  SHERmAN.  We  now  offer  in  evidence  Government  Exhibit 
No.  81,  being  geological  map  and  sections  of  the  Controller  Bay 
region,  Alaska,  by  G.  C.  Martin  and  others  of  the  United  States 
Geological  Survey  j  being  otherwise  described  as  Plate  V  of  Bulletin 
No.  335  of  the  United  States  Geological  Survey,  which  also  is  certi- 
fied to  by  the  General  Land  Office,  and  the  purpose  of  which  is,  as 
stated,  for  Gt>vemment  Exhibit  No.  30,  except  in  so  far  as  the  legend 
on  this  exhibit  otherwise  indicates. 

Mr.  Gray.  We  make  the  same  objection  to  this  exhibit  as  we  made 
to  the  other,  coupled  with  the  same  statement  that  I  made  in  con- 
nection with  that  objection,  namely,  that  we  shall  not  object  to  its 
use  to  show  the  geology  or  topography  of  claims  or  the  area  covered 
by  dakns  in  dispute. 
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(Paper  marked  '^  Government  Exhibit  81 "  admitted  in  evidence.) 
Mr.  Sheridak.  We  now  offer  in  evidence  Grovernment  Exhibit  No. 
82,  which  is  Plate  VIII  of  BuUetin  No.  885  of  the  United  States 
G^logical  Survey,  prepared  by  G.  C.  Martin  and  another  of  the 
Survey^  the  legend  of  which  reads:  "Map  of  the  Behring  River 
Coal  Field,  showing  distribution  of  the  various  kinds  of  coal  and  the 
locations  of  the  coal  sections  and  coal  veins."  The  purpose  of  this 
map  is  the  same  as  that  stated  with  regard  to  Exhibits  30  and  81, 
save  in  so  far  as  modified  by  the  legend  appearing  on  this  exhibit. 

Mr.  Gray.  We  object  upon  the  same  grounds  as  we  objected  to 
the  introduction  of  Exhibit  80;  and  with  the  same  statement. 
(Paper  marked  "  Government  Exhibit  82  "  admitted  in  evidence.) 
Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  No. 
88,  the  legend  of  which  reads:  ^'Map  showing  location  of  the  pre- 
liminary survey  for  the  Behring  River  Railroad  Company,  Con- 
troller 'bay  region,  Alaska,"  and  the  further  legend  appearing,  of 
which  is  signed  by  C.  J.  Smith,  as  president  of  the  Behring  River 
Railroad  (x>mpanv,  and  Clarence  Cunningham,  as  secretary — ^and 
also  by  Charles  S.  Hubbell  as  chief  engineer — and  certified  to  by 
John  W.  Dudley,  register  of  the  Juneau  (Alaska)  land  office.  This 
exhibit,  furthermore,  is  certified  to  b^  the  General  Land  Office  as 
being  a  true  copy  of  the  original  on  file  in  the  General  Land  Office 
of  the  United  States  in  Washington,  D.  C. 

Mr.  Gray.  Tlie  defendants,  and  each  of  them,  object  to  the  intro- 
duction of  this  exhibit  upon  the  ground  that  it  is  irrelevant,  imma- 
terial, incompetent;  that  no  proper  foundation  has  been  made  for 
the  introduction  of  it  as  against  any  of  the  defendants,  and  that  it  is 
entirely  foreign  to  the  question  unaer  examination  and  investigation 
at  this  hearing. 

(Paper  marked  "Government  Exhibit  88*'  admitted  in  evidence.) 
Mr.  Shertoan.  We  now  offer  in  evidence  Government  Exhibit  No, 
84,  the  legend  of  which  reads :  "  Map  showing  line  of  definite  loca- 
tion for  the  Behring  River  Railroad  Company,  Controller  Bay  region, 
Alaska,"  and  the  further  legend,  which  is  signed  by  H.  C.  Henry,  as 
vice-president  of  the  Behring  River  Railroad  Company,  and  Clarence 
Cunningham,  secretary;  also  by  H.  L.  Hawkins,  locating  engineer, 
and  executed  before  S.  H.  Kerr,  notary  public  in  and  for  the  State  oi 
Washington,  residing  at  Seattle,  Wash.  We  wish  to  state,  in  connec- 
tion wim  Exhibits  88  and  34,  that  they  are  introduced  to  accompany 
the  articles  of  incorporation  of  the  Behring  River  Railroad  Com- 
pany, which  were  offered  in  evidence  to-day. 

Mr.  Gray.  We  object  to  the  introduction  of  this  exhibit  for  the 
same  reasons  as  to  the  introduction  of  Exhibit  No.  88,  and  to  the 
articles  of  incorporation,  and  other  reasons. 

(Paper  marked  "Government  Exhibit  34"  ajJmitted  in  evidence.) 
Mr.  Sheiudan.  We  now  wish  to  call  as  a  witness  for  the  Govern- 
ment Mr.  Andrew  Kennedy. 

ANDREW  KENNEDY,  a  witness  produced  hj  the  Government, 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Sheiudak  : 

Q.  State  your  name,  residence,  and  occupation. — A.  Andrew 
Kennedy,  Seattle,  Wash. ;  my  occupation  is  coal  examiner  and  special 
agent  for  the  General  Land  Office. 


OXmKIKOHAM  COAL  EKTBIES.  86 

Mr.  Hughes.  Suppose  you  try  to  speak  a  little  bit  louder,  Mr. 
Eennedy. 

The  Stenookapheb.  Want  the  answer  read,  Mr.  Hughes? 
Mr.  Hughes.  Yes. 

i Stenographer  reads  the  previous  answer.) 
^  How  long  have  you  been  in  tiie  service  of  the  General  Land 
Office  of  the  United  States? — ^A.  Nearly  two  years. 

Q.  In  what  capacities  haveyou  been  employed  during  your  service 
with  the  Gk)vemment? — ^A.  To  go  out  ana  examine  the  grounds  on 
different  entries  which  are  assigned  to  me,  and  make  reports,  and 
testify  to  the  same  when  necessary. 

Q.  Has  the  work  you  have  been  engaged  upon,  Mr.  Kennedy,  been 
en^dneering  work? — ^A.  Yes,  sir. 

Q.  What,  briefly,  are  your  qualifications  for  this  work  ? — ^A.  Why, 
the  i>ast  twenty-five  years'  practical  experience  examining  coal  prop- 
erties. 

Q.  In  the  United  States? — ^A.  Yes,  sir. 

Q.  Please  name  some  of  the  coal  mining  properties  with  which 
you  have  been  connected  in  that  capacity. — ^A.  Wny,  I  was  assistant 
en^eer  for  the 

Mr.  Hughes  (interrupting).  We  wish  to  make  this  objection,  that 
that  question  is  cross-exammation. 

Mr.  Gray.  Ask  him  what  his  qualifications  are,  and  let  him  go  on 
and  state  them. 

Mr.  Sheiudan.  I  dp  not  see  any  objection  to  the  question,  and  I 
think  we  have  the  right 

Mr.  Hughes  (interrupting).  I  have  no  objection  except  the  one 
I  have  made,  which  is  clearly  well  taken. 

Mr.  SHERmAK.  Well,  answer  the  question,  Mr.  Kennedy. 

The  WrrNESs.  What  is  the  question  ? 

Mr.  SHERmAN.  Head  the  question. 

(Stenographer  reads  previous  question.) 

A.  (continuing) .  Delaware  and  Hudson  Company,  who  were  ship- 
pers of  perhaps  25,000  tons  a  month ;  and  for  eleven  years  I  was  con- 
sulting engineer  for  the  German  Coal  Company,  who  was  shipping 
about  2,000  tons  a  day.  And  I  have  owned  and  operated  coal  mines 
of  mv  own.  I  have  developed  properties  in  Washington — ^the  State 
of  Washington — and  examined  several,  and  have  examined  lands  for 
the  Government  in  Oregon,  Wyoming,  Washington,  and  Alaska. 

Q.  Coal  lands? — ^A.  Coal  lands. 

Q.  State  whether  or  not  you  have,  at  any  time,  while  in  the  Gov- 
ernment service,  been  called  upon  to  make  an  examination  of  the 
entries  now  under  investigation. — A.  I  was;  and  during  the  latter 
part  of  July  and  the  middle  of  August  I  made  a  personal  examina- 
tion of  the  lands  in  question. 

Mr.  Hughes.  You  mean  of  the  present  year? 

The  Witness.  Yes,  sir ;  of  1909. 

Q.  Did  you,  as  a  result  of  that  examination,  prepare  any  maps 
showing  the  results  of  your  investigations? — ^A.  Why,  from  not^; 
and  Special  Agent  Stoner  prepared  the  map  under  m^  direction. 

Q.  Who  is  l^ecial  Agent  Stoner  ? — ^A.  He  is  a  special  agent  of  the 
General  Land  Office,  and  was  with  me  on  this  trip. 

Q*  He  was  with  you  during  the  examination  of  this  group  ? — ^A, 
Yes,  sir ;  on  that  expedition. 
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Q.  And  he  assisted  you! — ^A.  Assisted  me  in  the  greater  part  of 
the  work. 

(The  original  map,  Exhibit  34,  is  placed  on  the  table  before  the 
witness  on  the  stand.) 

Q.  I  now  hand  you  the  map,  the  legend  of  which  reads:  "  Map  of 
certain  coal  claims  in  the  Kayak  District^  Alaska ;  Clarence  Cunning- 
ham, agent  Compiled  from  the  records  of  the  land  office  at  Juneau, 
Ala^a,  and  maps  of  the  Geolo^cal  Survey,  and  from  data  obtained 
by  field  examinations  made  in  August,  1909,  by  special  agents  of  the 
ueneral  Land  Office  Andrew  Kennedy  and  S.  Nt  Stoner,"  compiled 
by  S.  N.  Stoner  under  direction  of  Andrew  Kennedy,  September, 
1909,  and  I  ask  you  to  state  whether  this  be  the  map  referred  to 
which  you  prepared,  based  upon  the  examination  you  made  of  these 
entries? — ^A.  It  is. 

Mr.  Gray.  I  object  to  the  question  for  the  reason  that  it  appears 
by  the  legend  of  the  map  that  it  was  prepared  from  some  other  maps 
and  by  others  than  Mr.  Kennedy. 

Q.  Flease  state,  Mr.  Kennedy,  whether  during  your  examination 
of  this  ^oup  of  entries  you  made  field  notes,  setting  out  your  ob- 
servations upon  the  ground. — A.  I  did. 

Q.  Have  you  those  notes  with  you  ? — A.  Yes,  sir. 

Q.  I  observe  from  other  and  further  legend  appearing  on  the 
right-hand  side  of  this  map  that  it  covers  33  entries.  Am  I  correct 
in  that? — A.  Yes,  sir. 

Mr.  Gray.  I  object,  as  not  the  best  evidence.  Just  a  minute,  Mr. 
Kennedy,  till  I  get  my  objections  in. 

Q.  I  now  direct  your  attention,  Mr.  Kennedy,  to  the  Adrian  claim 
of  Fred  H.  Mason,  otherwise  described  hereon  as  "No.  56."  Does 
this  No.  56  refer  to  the  survey  number  ? — A.  Yes,  sir. 

Q.  State  what  you  found  in  the  nature  of  improvements  and  de- 
velopments on  that  entry. 

Mr.  Gray.  Just  a  minute.  We  object,  upon  the  ground  that  until 
the  map  has  been  sufficiently  identified,  and  the  proper  foundation 
laid,  and  the  map  has  been  introduced  in  evidence — that  the  evidence 
is  incompetent  and  improper,  no  foundation  having  been  laid  for  it. 

Q.  Before  proceeding  any  further,  Mr.  Kennedy,  I  wish  to  offer 
this  map  in  evidence,  and  to  submit  it  for  the  inspection  of  counsel 
for  the  claimants. 

Mr.  Gray.  The  defendants,  and  each  of  them,  object  to  the  intro- 
duction of  this  map  in  evidence,  for  the  reason  that  it  is  immaterial 
and  also  that  it  is  irrelevant,  and  that  it  is  incompetent  and  improper, 
no  foundation  having  been  laid  for  the  introduction  of  the  map  in 
evidence. 

(Paper  marked  "  Government  Exhibit  35  "  admitted  in  evidence.) 

Q.  It  will  be  understood,  of  course,  that  this  is  Government  Ex- 
hibit No.  35.  I  now  direct  your  attention,  Mr.  Kennedy,  to  the 
Adrian  coal  claim,  survey  No.  56,  appearing  on  this  map  prepared 
under  your  direction,  and  ask  you  to  state  what  you  found  in  the 
way  oi  improvements  or  developments  on  this  entry  during  your 
examination  of  it. 

Mr.  Gray.  We  object  to  that  question — ^the  defendants  and  each 
of  them  object  to  that  question  upon  the  ground  that  it  is  immaterial 
and  irrelevant. — A.  On  survey  known  as  56,  I  found  no  coal  crop- 
pings  or  improvements  of  any  nature. 
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Q.  I  now  direct  your  attention  to  the  next  adjoining  daim  on 
the  southern  tier  of  entries  in  this  group,  namely,  the  Adams  daim, 
whidi  is  survCT  No.  66. 

Mr.  Gray.  The  defendants  object,  upon  the  ground  that  it  is  im- 
material, irrelevant,  and  incompetent,  and  that  no  foundation  has 
been  laid  therefor. 

Q.  I  ask  you  to  state,  Mr.  Kennedy,  what  you  found  with  regard 
to  improvements  or  developments  on  the  Adams  claim. 

Mr.  Grat.  Wait  just  a  minute.  The  defendant,  Fred  Cushing 
Moore,  objects — ^the  entryman  of  the  Adams  claim— -objects  to  the 
question,  upon  the  ground  that  it  is  immaterial  and  irrelevant,  and 
tnat  no  proper  foundation  has  been  laid  therefor;  and  we  desire  that 
the  objection  to  the  preceding  question,  as  to  the  Adrian  claim,  made 
in  behalf  of  that  entrvman  be  considei^  in  this  connection. 

A.  Well,  I  found  down  on  the  entry  about  a  half  a  mile  of  trail 
and  a  small  tunnel  driven  in  about  80-  feet ;  and  there  was  about  2 
feet  of  coal  exposed,  not  fully  exposing  the  walls—they  may  be  more 
or  less  extended.  And  at  another  point  on  that  entry  I  f oimd  a 
coal  crop  which  had  been  excavated  at  one  time — but  it  had  slid 
out.  and  had  every  appearance  of  about  5  feet  of  coal. 

Q.  Please  point  out  the  stations  at  which  these  discoveries  were 
made  on  the  Adams  claim. — ^A.  The  first  one  described  is  on  station 
14,  and  the  second  as  81. 

Mr.  HtTGHES.  Indicated  on  the  mapt — ^A.  As  these  stations. 

Q.  Give  approximately  the  location  of  station  14. 

Mr.  Gray.  I  object,  as  not  the  best  evidence. 

Q.  I  mean  by  that  the  part  of  the  entry  where  it  is  situated. — 
A.  It  is  practically  in  the  northwest  comer. 

Q.  Where  is  the  other  station  located  on  this  entry? — A.  Practi- 
caUy  the  center  of  the  claim. 

Q.  Now,  regarding  these  stations,  take  the  first  station,  No.  14,  and 
give  approximately  the  elevation  at  which  it  occurs. — A.  Approxi* 
mately,  260  feet. 

Q.  Above  sea  level  ? — ^A.  Yes. 

Q.  What  is  the  elevations  on  the  other  stations  on  this  entry! 

Mr.  Hughes.  Thirty -one,  you  mean? 

Q.  Yes. — A.  They  are  approximately  the  same  elevation.  They 
are  on  the  same  creek. 

Q.  What  is  the  greatest  elevation  on  this  entry  ?  ^ 

Mr.  Gray.  We  object  to  that  as  entirely  immaterial. 

A.  Approximately,  600  feet 

Q.  You  spoke  of  a  tunnel  at  station  No.  14.  In  what  direction  is 
this  tunnel  driven? — ^A.  Well,  it  is  approximately  northeast. 

Q.  How  far  did  you  say  it  was  driven  in  ? — ^A.  Thirty  feet 

Q.  About  how  large  is  this  tunnel  ? — ^A.  Oh,  about  4^  on  the  bot- 
tom, and  about  8|  on  top,  and  about  6  feet  high.  It  is  a  common 
prospecting  tunnel. 

Q.  Not  tmibered  ? — A.  It  was  timbered. 

Q.  But  you  call  it  a  prospect  tunnel? 

Mr.  Gray.  I  object  to  the  leading  question,  and  I  object  to  it  fur- 
ther as  being  incompetent,  irrelevant,  and  immaterial.  The  de- 
fendant, Moore,  objects  as  a  leading  question,  incompetent,  irrele- 
vant, and  immateriaL 

A.  Yes;  I  call  it  a  prospecting  tunneL 
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Q.  How  far  approximately  from  the  next  entry  in  this  group 
adjoining  on  the  north  is  this  tunnel  located  ? 

Mr.  Gray.  Objected  to  as  immaterial  and  not  the  best  evidence, 
irrelevant  to  any  issue  here  involved. 

A.  Approximately,  300  or  400  feet. 

Q.  Dia  you  observe  the  dip  of  the  coal  at  the  point  where  this 
tunnel  is  open;  and  if  so,  in  what  direction  does  it  dip? — ^A.  It  dips 
to  the  northwest.    At  this  point  it  was  not  absolutely  regular. 

Mr.  Gray.  I  move  to  strike  out  the  later  part  of  that  answer  as  not 
responsive — oh,  we  will  withdraw  that  motion. 

Q.  I  now  invite  your  attention  to  station  81  of  this  same  entrv, 
where  you  stated  there  was  a  cut.  I  want  you  to  state  approximately 
the  amount  of  the  opening  there. 

Mr.  Hughes.  Wait  just  a  moment.  If  the  court  please,  I  want  at 
this  time  to  interpose  a  general  objection  to  the  testimony  given  and 
that  is  being  offered  by  tnis  witness,  and  all  like  testimony,  upon  this 
ground :  The  Government,  by  its  own  interpretation  of  the  law,  and 
of  its  rules,  and  upon  the  acts  done  by  the  entrymen  in  pursuance 
thereof,  accepted  the  proofs  and  the  cash  payments  of  the  entiymen, 
and  as  a  compliance  with  the  law,  and  issued  their  certificates  and 
patent  receipts  to  the  entrymen ;  and  it  is  not  now  charged^  that  any 
misrepresentation  or  fraud  was  practiced  by  the  entrymen  in  respect 
to  the  character  of  the  land  or  the  acts  done  in  the^  way  of  indicating 
that  it  was  coal  land  or  in  the  way  of  opening  mines,  or  improving 
the  same  upon  the  land,  and  that  it  is  therefore  incompetent  for  the 
Government  now  to  undertake,  without  a  return  of  the  money,  to 
cancel  the  entry  for  any  such  reason;  and  all  evidence  offered  of 
this  character,  in  pursuance  of  such  a  purpose,  is  incompetent,  irrele- 
vant, and  immaterial  to  this  inquiry.  I  would  like  to  have  it  under- 
stood that  objection  shall  be  a  general  objection  running  to  all  like 
testimony  so  that  it  need  not  be  repeated  from  time  to  time  to  each 
question. 

Mr.  SHERmAN.  We  do  not  desire  to  make  any  response  to  this  ob- 
jection by  counsel  for  the  claimants  at  this  time. 

Mr.  Hughes.  If  the  commissioner  please,  I  have  been  informed 
by  counsel  for  the  Government  that  it  will  not  be  disputed  that  all 
of  these  entries  are  made  upon  coal  lands ;  in  other  words,  it  will  not 
be  questioned  that  the  lands  are  coal  lands,  and  I  ask  counsel  if  I  am 
correct,  so  that  the  record  may  be  clear,  because  that  will  be  involved 
in  the  objections  that  I  make. 

Mr.  SHERmAN.  Yes ;  you  are  correct. 

Mr.  Hughes.  And  it  is  upon  that  status  the  lands  are  coal  lands, 
and  under  the  whole  locality  as  coal  lands  that  I  predicate  this  gen- 
eral objection  upon  the  pounds  set  forth. 

Mr.  Sheridan.  We  will  now,  in  answer  to  the  general  objection, 
•refer  counsel  for  the  claimants  to  the  charges  preferred  against  these 
entnrmen,  which  is  an  ample  answer  in  my  opinion. 

Ml*.  Hughes.  I  do  not  mean  by  the  objection  to  make  a  discussion, 
but  simply  to  make  clear  the  basis  of  the  objectiohs  we  will  urge 
when  it  is  heard  by  the  proper  tribunal,  and  the  objection  will  have 
been  made  timely  and  fully. 

Mr.  Gray.  And  the  general  obiection  intended  to  be  repeated  as 
we  take  up  each  claim  on  behalf  of  all  the  claimants^  we  make  it  here 
separately  now. 
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Mr.  Shebidan.  Yes.    Read  the  question. 

(Question  read.) 

A.  At  the  time  I  was  at  that  cut  the  bank  had  slid  in,  and  I  am 
unable  to  tell  the  exact  extent  of  it.  I  should  judge  it  had,  from  ap- 
pearances only,  that  it  went  in  perhaps  5  or  6  feet,  was  what  we  call 
an  open  cut  for  the  purpose  of  showing  what  the  vein  was. 

Q.  What  was  the  purpose  of  your  examination  of  this  entry,  Mr. 
Kennedy  t — ^A.  To  determine  whether  it  was  coal  land. 

Mr.  Gray.  Just  a  minute.  I  think  we  will  object  to  that  as  incom- 
petent, and  calling  for  a  conclusion  of  the  witness,  and  not  .within 
the  issues,  and  also  as  immaterial.  He  can  describe  the  claim,  and 
what  he  found  there;  and  what  he  saw ;  but  beyond  that  I  do  not 
think  it  is  proper. 

Mr.  Sheridak.  I  desire  to  emphasize  the  fact  in  this  connection 
that  it  was  not  a  casual  occurrence  that  he  entered  upon  this  claim 
and  saw  its  conditions,  but  he  went  there  specifically  for  the  purpose 
of  this  case.    You  may  answer  the  question. 

A.  Well,  when  I  first  went  on  the  ground  I  went  to  the  property 
and  attempted  to  secure  the  best  guide  I  could  obtain  who  was 
familiar  with  the  land,  and  who  knew  it,  and  who  could  take  me  to 
these  openings  that  had  been  made;  and  I  secured  the  services  of 
Mr.  James  McGraUi,  who  is,  I  believe,  the  care  taker  of  the  lands 
for  the  claimants,  and  we  endeavored  to  go  all  over  the  claims  and 
see  all  the  exposures  made  that  we  could  mid. 

Q.  I  again  ask  ^our  attention  to  what  was  the  purpose,  Mr.  Ken- 
nedv,  of  this  examination  ? — ^A.  To  ascertain  whether 

Mr.  Hughes  (interrupting) :  Same  objection. 

A.  To  ascertain  whetner  it  was  coal  lands,  and  the  amount  of  the 
imnrovements  that  were  on  the  property — on  the  claim. 

Q.  Were  you  sent  to  Alaska  for  that  purpose! — ^A.  Yes,  sir. 

Mr.  Gray.  I  object  for  the  same  reason. 

Q.  Bv  whom ! — ^A.^  My  instructions  came  from  Mr.  Glavis,  former 
chief  of  the  field  division  of  this  district 

Mr.  Hughes.  If  the  purpose  of  that  last  inquiry  is  to  disprove  the 
published  public  statements  of  Mr.  Glavis,  we  will  withdraw  that 
objection. 

Mr.  Sheridan.  We  are  not  making  this  investigation  for  any  in- 
quiry into  Mr.  Glavis's  conduct. 

Mr.  Hughes.  We  understand  that  Mr.  Glavis  was  denied  the 
opportunity  of  making  this,  and  upon  that  ground  we  will  be  willing 
to  withdraw  our  objection. 

Q.  Were  these  improvements  that  you  have  indicated  all  the  im- 
provements that  you  saw  on  the  Adams  entry  f — A.  Yes,  sir. 

Q.  Whenyou  refer  to  a  trail  on  this  entry,  what  do  you  mean  by 
that? — ^A.  Why,  it  was  a  made  walk  for  the  purpose  of  getting  over 
the  property,  I  presume. 

Q.  where  did  it  lead  to? — ^A.  It  led  from  the  camp  to  the  work, 
to  the  prospecting  that  had  been  done. 

Q.  Did  it  lead  off  this  entry  ?— A.  Into  another  entry ;  yes. 

Mr.  Gray.  I  object  to  that  as  immaterial. 

Q.  To  what  other  entries  did  it  lead  to? — ^A.  On  to  survey  51,  of 
the  Tenino  claim. 

Q.  I  now  invite  your  attention  to  Albion  claim,  being  survey  No. 
SS,  being  the  next  claim  in  the  southern  tier  of  this  group  of  entries, 
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and  I  will  ask  you  to  state  what  improvements  or  developments  you 
found  on  that  entry! — ^A.  I  found  no  improvements  wnatever  on 
that  entrv. 

Q.  Dia  you  find  any  trails  or  cuts  in  that  entry  ? — ^A.  No,  sir. 

Q,  I  now  call  your  attention  to  the  Ansonia  entry,  survey  No.  64, 
which  is  the  next  adjoining  entry  on  the  southern  tier  of  this  firoup 
of  claims,  and  I  will  ask  you  to  state  what  improvements  and  aevel- 
opments  you  found  on  that  entry. — A.  I  found  no  improvements  or 
developments  on  that  entry. 

Q.  Of  any  kind? — ^A.  Of  any  kind. 

Q.  I  now  next  invite  your  attention  to  the  Avon  entry,  survey  No. 
67,  and  I  will  ask  you  to  state  what  improvements  and  developments 
you  found  there  on  that  claim. — ^A.  I  found  what  was  known  as  the 
Clear  Creek  Cunningham  camp ;  that  is,  a  log  house.  I  do  not  seem 
to  have  the  dimensions  of  that,  out  perhaps  about  24  by  60, 1  presume. 

Q.  Did  vou  visit  that  house  ? — ^A.  I  did ;  also,  on  that  claim,  ap- 
proximately in  the  northeast  comer,  it  was  pointed  out  to  me  where 
the  proposed  tunnel  was. 

Mr.  Grat.  Oh,  I  object  to  that  as  hearsay,  as  incompetent,  irrele- 
vant, and  immaterial. 

Q.  Who  pointed  it  out  to  you  ? — ^A.  Mr.  Chezum  and  Mr.  McGratb. 

Q.  Who  is  Mr.  Chezum  ? 

Mr.  Hughes.  It  is  not  claimed  that  he  was  an  entryman. 

Mr.  Sheridan.  No;  I  am  just  asking  him  who  he  is. 

Mr.  Hughes.  I  certainly  can  not  see  any  reason,  except  for  the 
purpose  of  rendering  more  clear  the  incompetency  of  the  testimony 
he  IS  offering  as  hearsay. 

Mr.  Sheridan.  Well,  that  remains  to  be  decided  subsequently  by 
the  General  Land  Office. 

Q.  Who  is  Mr.  Chezum? — A.  He  is  a  man  who  is  alleged  to  have 
had  charge  of  the  prospecting  work  for  Mr.  Cunningham  on  these 
adjoining  properties  and  on  these  adjoining  entries. 

Q.  You  mean  in  this  Cunningham  group! 

Mr.  Hughes.  Wait  a  minute.  I  move  that  that  answer  be  stricken 
out  as  purporting  to  be  an  answer  based  upon  hearsay  testimony. 

^x..  X  es. 

Q.  Did  you  ever  meet  Mr.  Chezum ! — ^A.  I  did. 

Q.  Did  you  learn  from  him  personally  this  information? — ^A.  He 
walked  right  past 

Mr.  Gray.  I  object  to  that  as  hearsay  and  as  incompetent. 

Mr.  Sheridan.  Do  you  mean  to  say  that  what  Mr.  Chezum  would 
say  he  did  himself  is  hearsay  ? 

Mr.  Gray.  The  testimony  the  witness  is  giving  is  certainly  hear- 
say and  incompetent. 

Mr.  Sheridan.  Bead  the  question. 

(Question  read.) 

A.  He  walked  right  past  the  point  with  me  and  pointed  it  out. 

Q.  Did  Mr.  Chezum  make  an^  statement  to  you  himself  personally 
about  his  having  prospected  this  group  ? — A.  He  did. 

Mr.  Gray.  I  make  the  same  objection  to  that,  and  let  it  go  to  the 
entire  line  of  testimony  that  this  witness  gives. 

Q.  Now,  with  reference  to  this  proposed  tunnel,  was  there  any- 
thing on  the  northeast  corner  of  the  Avon  entry,  concerning  which 
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we  are  now  speaking,  to  indicate  that  a  tunnel  was  to  be  driven 
there? — A.  There  had  been  no  work  done. 

Q.  Then  you  rely  for  what  you  say  concerning  that  proposed  tun- 
nel upon  what  Mr.  Chezum  told  you  ? — ^A.  Yes,  sir. 

Mr.  Gray.  Now,  we  move  to  strike  out  that  testimony  as  incompe- 
tent and  hearsay. 

Q.  Other  than  that,  as  I  understand  you,  there  was  no  improve- 
ments or  developments  on  that  area! — A.  No,  sir. 

Mr.  Hughes.  Now^  if  the  commissioner  please,  in  order  that  there 
may  be  no  confusion  m  the  record  and  that  we  may  avoid  unnecessary 
repetition,  I  would  like  to  ask  counsel  if  they  will  consent  that  the  ob- 
jections interposed  in  the  case  of  the  Avon  and  the  Adams  and  the 
other  claims  shall  be  deemed  to  have  been  interposed  upon  behalf  of 
the  particular  entries  as  the  testimony  is  offered  in  respect  to  any 
specific  claim,  so  we  may  not  be  required  to  continually  and  con- 
i^ntly  renew  our  objections  each  time,  it  being  understood  that  the 
testimony  as  to  the  improvements,  etc.,  upon  each  of  the  claims,  the 
testimony  being  offerea  by  this  witness,  as  to  what  he  did  upon  these 
claims  and  discovered  there? 

Mr.  Sheiodan.  As  I  understand  you,  you  mean  the  general  objec- 
tions to  this  testimony  ? 

Mr.  Hughes.  I  mean  the  objection  that  has  been  urged  specificallv 
as  to  the  Adams  and  Avon,  at  least,  on  behalf  of  {he  entrjrmen  in  each 
case,  and  the  general  objection  as  to  the  rig^ht  of  the  Government  to 
contest  or  challenge  the  lerality  of  these  claims  at  this  time  upon  the 
ground  may  be  deemed  to  oe  renewed  as  to  each  one  of  the  entrymen 
as  you  proceed  with  vour  examination  of  the  witness — ^I  mean  as  you 
come  to  each  one  of  them  and  describe  each  claim  by  this  witness, 
without  our  renewing  our  objection  the  question  shall  be  deemed  to 
be  objected  to  on  behalf  of  the  entrymen  of  that  particular  claim. 

Mr.  SHERn>AN.  We  consent  to  that  understanding. 

Mr.  Hughes.  That  will  save  encumbering  the  rpcord  with  repeti- 
tions of  objections. 

Mr.  SHERmAN.  Very  well. 
^  Q.  I  now  invite  your  attention  to  the  next^  entrjr  on  the  southern 
tier  of  this  group,  namely,  the  Lucky  Baldwin  claim,  otherwise  de- 
scribed as  survey  No.  58,  and  I  will  ask  you  to  state  what  improve- 
ments and  developments  you  found  on  that  entry  ? — ^A.  I  found  two 
coal  crops  in  that  entry,  aesignated  as  station  270  and  station  271. 

Q«  Where  is  station  270  with  reference  to  the  area  covered  by  the 
Lucky  Baldwin? — ^A.  Approximately  in  the  southeast  corner  of  the 
claim. 

Q.  What  was  the  nature  of  the  openings,  if  any,  that  you  found  ? — 
A.  I  think  that  was  just  a  coal  seam  which  had  been  shown  by  the 
bank  sliding.  No  work  had  been  done  on  it,  and  it  showed  a  foot 
and  a  half  of  coal  at  that  point. 

Q.  So  that  this  was  a  slide,  as  you  say,  and  not  a  development, 
not  being  the  work  of  man  ? — ^A.  Yes 

Mr.  Gray.  I  object  to  that  as  leading  and  suggestive. 

A.  (Continuing).  And  the  same  thing  applies  to  station  No.  271. 

Q.  Did  you  find  any  other  improvements  or  developments  on  this 
area? — ^A.  I  did  not. 

Q.  I  will  now  call  attention  to  the  Lyons  claim,  otherwise  de- 
scribed as  survey  No.  71,  and  I  will  ask  you  to  state  what  improve- 
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ments  or  developments  you  found  on  that  claim. — ^A.  On  that  daim, 
in  the  southwest — approximately  the  southwest  comer — ^I  found  four 
separate  veins  of  coal. 

Q.  In  vour  answer,  Mr.  Kennedy,  I  do  not  desire  anv  reference 
to  be  made  to  the  exposures  of  coal  save  when  they  were  the  result  of 
devdopment  by  the  hand  of  man,  and  not  by  natural  occurrence. 
Were  these  developed  by  some  persons,  or  were  they  merely  natural 
exposures? — ^A.  Station  271  was  shown  to  be  a  natural  exposure,  and 
showed  a  foot  and  a  half  of  blac&  coal.  Station  273.  no  work  had 
been  done  on  that  There  was  two  and  a  half  feet  oi  coal  in  place. 
Station  274,  no  work  had  been  done  on  that,  and  4  feet  of  coal  ap- 
proximately. Station  275  there  was  1  foot  of  coal  showed,  but  no 
work  done  on  that,  but  is  shown  by  the  banks  sliding. 

Q.  Were  there  any  improvements  or  devdopments  of  any  kind  on 
this  entry  ? — ^A.  That  was  the  extent  of  the  improvements  passed  by 
me. 

Q.  I  now  invite  your  attention  to  the  Bedford  daim,  survey  No. 
69,  and  I  will  ask  you  to  state  what  improvements  or  developments 
you  found  on  this  claim. — A.  I  found  four  different  exposures  on 
that  daim ;  coal  exposures.  At  station  28,  it  showed  5  feet  of  coal, 
with  some  shale  in  it 

Q.  Was  it  a  natural  exposure? — ^A.  The  banks  had  slid  on  that. 
It  is  possible  there  was  some  little  work  done  on  it.  Station  280, 
there  was  a  foot  of  coal  placed ;  no  walls  shown,  and  no  work  done. 
Station  279, 1  foot  of  coal,  and  Uiere  was  no  appearance  of  any  work- 
ing having  been  done.  Station  278,  there  was  no  work  done  on  that, 
ana  it  showed  2  feet  3  inches  of  good  black  hard  coal. 

Q.  Were  there  any  other  improvements  or  developments  of  any 
kind  on  this  entry  ? — ^A.  That  was  the  extent  of  what  I  found  on  it. 

Mr.  Sheridan.  We  will  make  no  inquiry  with  reference  to  the  Bel- 
mont entry.  No.  65,  for  the  reason  it  is  entered  on  the  records  as 
havinff  no  entry  made  on  it  and  therefore  it  is  not  involved. 

Q.  I  now  invite  your  attention  to  the  Boston  claim,  otherwise  de- 
scribed as  survev  No,  64,  and  I  will  ask  you  to  state  what  improve- 
ments and  developments  you  found  on  tnat  claim. — ^A.  Station  282. 
on  the  southwest  corner  of  the  claim.  Station  283  showed  1  foot  ox 
coal,  with  no  work  done.  Station  284  was  coal,  1  foot,  with  no  work 
done  on  it. 

Q.  What  was  the  nature  of  the  devdopment  at  station  282? — A. 
Station  282,  no  development.  That  was  the  location,  the  southwest 
comer  of  the  Boston  claim.    There  was  no  coal  crop. 

Q.  Were  those  all  the  improvements  and  developments  that  you 
noticed  on  this  claim  ? — A.  Yes,  sir. 

Q.  Now,  take  the  Bozeman  claim,  otherwise  described  as  survey 
No.  67,  and  I  will  ask  you  what  improvements  and  developments  you 
found  on  this  claim? — A.  Found  no  improvements  or  developments 
on  that  claim. 

Q.  I  now  invite  your  attention  to  Calais  claim,  otherwise  known 
as  survey  No.  70 — did  you  find  any  improvements  or  developments 
on  this  claim? — ^A.  No,  sir. 

Q.  The  next  one  is  the  Carlsbad,  otherwise  described  as  survey  No. 
45;  state  what  improvements  and  developments  you<  found  on  this 
claim. — ^A.  I  found  at  station  2  on  that  daim  a  vein  of  8  feet  6  inches 
of  good  coal. 
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Q.  Natural  or  artificial  exposure! — ^A.  Some  work  had  been  done 
on  that.  The  bank  had  slid,  and  it  showed  as  if  there  had  been  just 
an  open  cut 

Q.  About  how  much  9 — ^A.  About  practically  8  or  4  feet  wide  and 
7  or  8  feet  long. 

Q.  Into  the  hill? — ^A.  There  was  no  covering.  It  did  not  show 
that  it  went  under  cover.  It  was  an  open  cut.  In  No.  3  I  found 
9  feet  of  coal,  and  perhaps  more,  in  the  vein,  but  the  banks  had  slid, 
covering  it  up,  if  there  had  been  any  more  there :  and  it  showed 
some  si^  of  work  having  been  done  on  it. 

Q.  About  what  was  the  extent  of  the  work  that  had  been  done 
at  this  point! — ^A.  Well,  it  was  approximately  an  open  cut  8  or  4 
feet  wide  and  6  to  10  feet  long. 

Q.  About  how  deep!  Or  was  it  merely  an  excavation! — A.  It 
was  an  excavation  driven  in  on  the  triangle. 

Q.  The  next! — ^A.  Station  32;  there  was  no  coal,  and  no  work  had 
been  done  at  that  point.  That  was  done  for  the  purpose  of  getting 
the  true  strike  and  dip  of  the  rock  at  that  point.  >io.  33,  the  same 
conditions;  and  on  this  claim  there  was  about  a  half  a  mile  of  trail. 

Q.  Did  this  trail  lead  off  this  entry! — ^A.  Yes,  sir. 

Q.  Onto  what  other  entry  or  entries ! — A.  It  led  to  Nos.  44,  68,  60, 
and  also  43,  58,  and  57. 

Q.  In  referring  to  these  numbers,  do  you  mean  the  survey  num- 
bers!— ^A.  The  survey  numbers,  on  each  one,  and  no  other. 

Q.  What  was  the  nature  of  the  trail  that  you  observed! — ^A.  On 
this  entry! 

Q.  Yes;  on  this  entry  of  Carlsbad. — A.  That  was  a  very  good 
trail.  It  was  a  wagon  trail  for  the  lower  or  the  southern  portion 
of  it,  and  had  been  cut  out  and  graded  in  very  good  shape. 

Q.  Keferring  now  to  the  Deposit  claim,  otherwise  described  as 
survey  43,  state  what  improvements  and  developments  you  found  on 
this  claim. — 'A.  At  station  No.  9,  on  that  claim,  showed  6  feet  of — 
just  recall  that 

Some  prospect  work  had  been  done  on  it  and  about  a  foot  of  coal 
had  shown  up,  and  Mr.  McGrath  said 

Mr.  Hughes.  Wait  a  minute.  We  object  to  any  statement  by  Mr. 
McGrath  as  hearsay. 

Mr.  SHERn>AN.  Strike  out  what  Mr.  McGrath  said  and  proceed. 

A.  About  a  foot  of  coal  shows  up  on  that  claim  at  this  time  and 
the  bank  had  slid  in,  and  I  could  not  say  how  much  more  there  was. 
At  station  10- 

Q.  Just  before  leaving  station  9,  Mr.  Kennedy,  was  that  a  natural 
or  an  artificial  opening?— A.  That  looked  as  though  work  had  been 
done  on  that.  It  had  slid  in  so  it  was  impossible  to  tell  just  how 
much. 

Q.  Nowj  take  No.  10. — A.  No.  10  showed  3  feet  of  coal,  and  that 
was  not  fully  exposed;  there  may  have  been  more  there.  The  bank 
had  did  in  on  that,  and  I  thought  some  work  had  been  done  on  it. 

Q.  Was  this  opening  natural  or  artificial ! — A.  Some  work  had 
been  done  on  that  openmg;  it  is  impossible  to  state  how  much.  No. 
11,  or  station  11,  there  was  coal  2  feet,  of  slate  1^  feet,  and  3  feet  of 
coal  below  that.    Some  work  had  been  done  on  this  opening. 

Q.  How  large  was  the  opening,  in  a  general  way ! — A.  One  open- 
ing— one  open  cut  run  about  from  2  to  5  feet  wide  and  about,  in 
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length,  I  judge,  there  was  8  or  10  feet,  until  thev  exposed  the  full 
vein  of  the  coal,  and  then  that  work  having  been  done  so  long  it  had 
slid,  and  I  am  not  able  to  say  exactly  how  much  of  that  had  been 
done.  No.  12,  I  saw  about  2  feet  of  coal  at  this  opening  and  some 
work  had  been  done  on  it,  and  the  bank  had  slid,  but  I  am  satisfied 
there  was  more  coal  than  that  in  the  vein,  but  I  could  not  see  it. 

Q.  Now,  with  regard  to  the  opening,  could  you  say  anything  about 
the  size  of  itt — ^A.  No;  I  have  not  noted  anything  on  that.  No.  13, 
there  had  been  no  work  done  there;  there  was  about  4  feet  of  coal 
shown  up  by  the  roof  turning  over.  There  were — ^at  No.  84 — ^there 
was  no  coal  veins  shown  up. 

Q.  Artificial  or  natural  opening? — A.  No  coal;  just  strata  rock. 

Q.  No  work  done? — A.  No  work  done.    And  83  was  the  same. 

Q.  No  work  done  there? — A.  No  work  done  nor  any  coal,  and  82 
was  in  the  same  condition. 

Mr.  Gray.  Not  on  this  claim  at  all? 

A.  Why,  I  think  the  notation  of  the  point  is  at  the  left  hand  of 
the  station;  I  think  the  figures  were  so  close  to  the  line  that  the 
figures  can  not  be  put  there.  All  of  the  stations  are  noted  on  the 
lext-hand  side  of  the  station  mark.  The  point  of  discovery  is  noted 
at  the  left  hand  of  the  station. 

Q.  Were  these  all  the  improvements  and  developments  that  you 
observed  on  this  entry? — ^A.  There  was  about  a  sixteenth  of  a  mile 
of  trail  on  the  southeast  corner  of  this  claim. 

Q.  Where  does  that  trail  extend  to? — A.  It  leads  down  to  the 
Cunningham — ^what  is  known  as  the  Cunningham  cabin. 

Q.  On  what  entry? — A.  It  lies  approximately  on  a  line  between 
the  Lucky  Baldwin  and  the  Avon,  surveys  57  and  58. 

Q.  Is  that  the  same  trail  to  which  you  referred  in  describing  the 
Carlsbad  ?— A.  Yes,  sir. 

Q.  Now,  inviting  your  attention  to  the  Candelaria  claim,  otherwise 
described  as  survey  No.  48. 1  will  ask  you  to  state  what  improvements 
and  developments  you  observed  on  this  claim. — ^A.  That  showed 
probably '4— showed  5  feet  of  coal. 

Q.  You  mean  station  No.  4?— A.  Station  No.  4  showed  5  feet  of 
coal  placed  and  the  banks  slid  in;  some  work  done  on  that,  but  I 
can't  say  how  much. 

Q.  Wlien  you  say,  Mr.  Kennedy — you  say  you  can  not  state  how 
much  work  had  been  done.  What  is  tfie  reason  for  that  statement? — 
A.  The  hole  where  the  excavation  had  been  made,  the  banks  have 
slid  and  filled  that  hole  up  so  I  was  unable  to  get  the  area  excavated. 

Q.  Were  the  surface  conditions  such  on  this  group  that  the  surface 
would  take  a  long  time  to  slide  in,  or- just  a  short  time? — A.  Why,  I 
should  judge  from  the  appearance  of  the  surface,  unless  it  was  tim- 
bered, that  it  would  be  liable  to  slide  with  the  first  snowstorm  that 
came  up. 

Q.  Precipitous  surface  and  irregular? — A.  It  is  irregular. 

Q.  Soft  formation  or  rock  ? 

Mr.  Gray.  We  think  Mr.  Kennedy  should  describe  that  without 
your  suggestion. 

Mr.  Sheridan.  I  wish  to  indicate  the  nature  of  the  information  I 
want. 
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A.  It  varies  very  much.  In  some  places  it  has  very  little  surface 
on  the  ground  and  in  other  places  apparently  there  is  considerable 
surface. 

Q.  What  I  want  to  learn  fron>  you,  Mr.  Kennedy,  is  thi6:  Are  the 
surface  conditions  in  that  part  of  Alaska,  where  these  entries  are 
located,  more  apt  to  slide  tnan  they  are  in  the  ordinary  coal  com- 
munities in  the  United  States  that  you  have  been  in? — A.  They  are 
not  more  apt,  I  don't  think.  In  some  places  there  the  hills  are  very 
abrupt,  ana  it  will  slide  there  where  that  is  the  case ;  it  will  slide  in 
there.  It  depends;  if  the  ground  was  not  so  much  of  a  slope  it 
mi^ht  not  sliae  so  easily. 

Q.  Proceed. — ^A.  At  station  5  I  found  6  feet  of  coal  that  had  the 
appearance  of  some  work  having  been  done.    The  banks  had  slid. 

Q.  Was  the  condition  of  this  station  such  that  you  could  not  state 
the  amount  of  work  done  or  the  extent  of  the  cut? — A.  I  could  not 
state  the  amount  The  conditions  were  such  that  I  could  not  state 
the  amount ;  no.  At  station  6  I  found  10  feet  of  coal  that  had  been 
opened,  but  at  this  time  could  only  be  seen  on  one  side,  as  I  remember 
tnat  I  would  not  be  absolutely  clear  about  just  exactly  how  much 
was  done^  on  that,  because  I  don't  have  the  figures  on  it,  but  as  I  re- 
member it  it  was  almost  straight  bank,  and  some  work  had  been 
done  on  it.  No.  7  was  a  coal  streak ;  no  work  done.  I  could  only  see 
the  streak  of  the  coal — coal  indication.  No.  8,  2  feet  of  coal  placed 
and  the  banks  had  slid.  There  may  have  been  more  coal  in  there, 
but  I  was  unable  to  determine  the  amount  of  work  done  on  it. 

Q.  Were  these  all  the  improvements  and  developments  which  you 
saw  on  this  entry? — A.  Yes;  that  was  all  the  improvements  on  tnat 
entry. 

A&.  SBZRmAN.  Your  honor,  inasmuch  as  the  next  entry  to  be  con- 
sidered in  its  order  has  a  great  many  details  which  I  wish  to  bring 
out  and  emphasize,  and  since  it  is  so  close  to  the  time  fixed  for  ad- 
journment, I  suggest,  with  the  approval  of  counsel  for  the  claimants, 
that  we  now  adjourn  until  to-morrow  morning  at  10  o'clock. 

Mr.  Gray.  I  assume  that  we  will  not  hold  more  than  one  session 
to-morrow? 

Mr.  SHERn>AN.  Whatever  will  suit  the  convenience  of  counsel  will 
suit  me  in  that  respect. 

Mr.  HiroHES.  We  might  run  a  little  more  than  the  two  hours  and 
then  adjourn  for  the  day. 

The  Commissioner.  These  proceedings  stand  adjourned  then  until 
to-morrow  morning  at  10  o'clock. 

(And  thereupon  the  further  inquiry  in  this  matter  was  adjourned 
to  10  o'clock  a.  m.,  November  20, 1909.) 


November  20, 1909.— 10  a.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner. 

Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel  for  the 
Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel  for 
daimant& 
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ANDREW  KENNEDY  on  the  stand. 

Direct  examination  (resumed)  by  Mr.  Sheiodan  : 

Q.  I  now  invite  your  attention  to  the  Agnes  daim,  otherwise  de- 
scribed as  survey  No.  47,  and  I  ask*  you  to  state  what  improvements 
and  developments  you  found  on  this  claim! 

Mr.  Gray.  It  is  understood  that  the  same  objections  which  were 
made  yesterday  are  considered  as  being  remade  as  you  proceed  from 
one  entry  to  another,  to  avoid  encumbering  the  record  oy  remaking 
these  objections. 

Mr.  SHEBmAN.  Under  the  agreement  made  between  counsel  yester- 
day, yes. 

A.  On  this  survey  I  found  several  coal  crops  which  I  will  describe 
by  stations  which  are  on  the  map,  and  which  were  located  by  me. 
At  station  No.  40, 1  found  a  coal  vein ;  the  bank  had  slid  and  I  could 
not  see  the  thickness  of  it  Some  work  had  been  done  on  this,  but  I 
could  not  determine  the  amount. 

Q.  When  you  say  you  could  not  determine  the  amount,  do  you 
mean  because  the  surface  had  slipped  into  the  cut  in  such  a  way  as  to 
make  it  impossible  for  you,  even  though  you  examined  it,  to  tell  what 
the  extent  of  the  cut  originalljr  had  been  ? — ^A.  Yes.  At  station  42. 
Take  station  41  instead  of  station  42.  At  this  point  we  could  see  4 
feet  of  coal,  with  bad  conditions,  very  irregular.  The  bank  had  slid 
on  this  and  I  was  unable  to  determine  the  amount  of  work  done  on  it. 
At  station  42  I  could  see  that  a  coal  vein  was  there,  but  could  not  de- 
termine the  amount  of  coal  nor  the  amount  of  work  done  on  it  on 
account  of  the  bank  sliding.  At  station  48  the  bank  had  also  slid, 
and  there  was  every  indication  of  8  feet  of  coal  at  this  point.  Some 
work  had  been  done  on  it,  but  I  could  not  determine  the  amount.  At 
station  44  considerable  work  had  been  done  on  this,  but  the  bank  had 
slid  and  at  the  time  I  made  the  examination  I  could  see  a  vein  from 
4  to  6  feet  of  coal  at  this  point. 

Q.  Approximately,  how  much  work,  in  your  opinion,  had  been 
done  at  this  point — that  is,  station  41  or  could  you  estimate  it? — 
A.  I  could  make  an  approximate  estimate,  and  from  the  appearance 
there  was  an  open  cut  there.  No  timbering  had  been  done  and  would 
show  that  a  cut  about  6  feet  wide  and  pernaps  20  feet  in  length. 

Q.  Cut  into  the  surface  of  the  hill  ? — ^A.  x  es,  driven  into  the  hill 
in  on  the  coal  vein. 

Q.  Was  it  under  cover  at  any  point? — ^A.  No,  sir.  At  station  46 
the  bank  had  slid  and  I  could  see  2  feet  of  dirty  coal,  and  the  vein, 
from  indications,  was  larger  than  this,  but  I  was  unable  to  see  it  on 
account  of  the  bank  sliding  in.  Some  work  had  been  done  already 
on  this  claim. 

Q.  When  you  say  some  work,  could  you  estimate  the  amount  of 
work  more  definitely  at  station  46,  or  was  it  impossible? — ^A.  That  is 
impossible — ^to  state  the  exact  amount  of  work  done— k>n  account  of 
the  bank  having  slid  in  and  covered  the  excavation.  At  station  46 
no  work  had  been  done  on  this,  and  it  showed  the  banks  having  ^d: 
it  showed  to  be  a  large  vein  of  coal.  At  station  48  there  was  no  coal 
found  at  that  point  and  no  work  done.^    I  checked  that  for  the  pur- 

¥ose  of  determining  the  strike  and  dip  of  the  vein  on  this  entry, 
here  is  about  a  half  a  mile  of  trail. 
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Q.  Does  the  trail  of  this  entry  lead  to  any  of  the  other  entries  on 
this  group? — ^A.  This  trail  begins  on  survey  58  and  continues  to  SI, 
47,  42,  41,  87,  89,  50,  68,  45,  48,  57,  and  58. 

Q.  In  what  condition  was  that  part  of  this  trail  described  by  you 
as  crossing  so  man^  of  these  entries  where  it  comes  into  and  passes 
over  the  Agnes  claim,  which  we  are  now  considering  ? — ^A.  That  was 
ft  well-constructed  trail ;  considerable  work  had  been  done  on  it. 

Q.  Passable  condition  to  a  pedestrian  ? — ^A.  Tes,  sir. 

Q.  Could  you  take  a  wagon  along  it? — ^A.  I  ao  not  think  yon 
could  in  that  particular  section. 

Q.  I  now  invite  your  attention  to  the  Tenino  claim,  otherwise  de- 
scribed as  survey  No.  51,  and  ask  you  to  state  what  imi>rovements 
and  developments  you  found  on  this  claim. — A.  On  this  claim  I 
found  several  coal  crops,  which  I  will  describe,  and  several  tunnels 
driven  in  the  hill.  At  station  15  there  was  a  tunnel  which  work  had 
been  done  on.  It  was  timbered  and  in  about  30  feet,  driven  in  a 
northerly  direction,  and  this  tunnel  was  about  4^  feet  of  coal. 

Q.  Give  the  heignt  and  width  of  this  tunnel,  its  interior  measure- 
ments, approximately. — ^A.  Approximatelv  the  tunnel  was  about 
4|  feet  on  the  bottom,  8^  feet  on  top,  and  aoout  5  feet  high. 

Q.  Was  it  well  timbered  throughout? — ^A.  Fairly  well  timbered. 
At  No.  16  I  found  quite  an  extensive  tunnel  driven  in  on  a  vein  of 
coal.  That  was  driven  in  the  main  tunnel  in  a  southwesterly  direc- 
tion, and  the  tunnel  started  at  an  elevation  of  about  300  to  400  feet 
and  was  driven  practically  level.  At  the  face  of  this  tunnel  the  sur- 
face would  have  an  elevation  of  about  700  feet. 

Q.  How  far  in  do  you  say  this  tunnel  was  driven? — ^A.  This  tun- 
nel was  driven  in  a  southwesterly  direction  approximately  235  feet, 
with  branches  off  of  it.  One  branch  was  208  and  one  84  feet,  and  one 
68,  and  other  short  branches.  At  one  point  approximately  at  the 
mouth  of  this  tunnel  there  was  a  83-foot  vein  of  coal  which  contin- 
ued as  though  extended  in  on  the  vein. 

Q.  Now  with  regard  to  the  main  tunnel  at  this  station  No.  16 
which  ^ou  describe  as  about  235  feet  in,  is  that  tunnel  timbered? — 
A.  It  IS. 

Q,  Well,  timbered  ?— A.  Fairly  well  timbered. 

Q.  Did  it  show  evidence  of  having  been  kept  in  repair  up  to  a 
recent  date. — ^A.  It  did  not  show  that  any  recent  work  had  been  done 
on  it. 

Q.  About  how  high  and  how  wide  was  this  tunnel  ? — ^A.  The  tunnel 
was  a  peculiar  construction  at  the  mouth.  Right  at  the  mouth  it 
was  H  feet  wide  and  went  in  a  short  distance  and  made  a  branch. 
One  of  these  was  6J  feet  wide. 

Q.  Now,  just  a  minute.  Was  that  branch  to  the  right  or  to  the 
left,  as  you  go  in? — A.  The  branch  which  I  gave  the  size  of  is  to  the 
left. 

Q.  Yes. — ^A.  That  was  about  5  feet  high,  but  the  general  width  of 
the  tunnel  was  about  5  feet ;  from  5  to  6  feet  in  height. 

Q.  Now,  you  say  the  direction  of  this  main  tunnel  at  station  No. 
16  is  to  the  southwest  ? — ^A.  It  is. 

Q.  The  rise  there,  as  I  understand  you  to  say,  is  very  sudden? — ^A. 
Of  the  hiU? 

Q.  Yes.— A.  Yea 
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Q.  So  this  tunnel  drives  toward  a  high  hill  and  into  it? — ^A.  Yes, 
sir. 

Q.  Now,  take  the  first  branch  of  this  tunnel  which  you  describe  as 
about  208  feet  in  from  the  main  tunnel.  Give  us  approximately  the 
height  and  width  of  the  tunnel  and  the  condition  of  repair  in  which 
you  found  it. — ^A.  The  width  was  about  4  to  5  feet  and  the  height 
was  about  5  to  6,  and  in  fair  repair. 

Q.  Had  coal — a  considerable  body  of  coal — been  taken  out  from 
that  location? — ^A.  There  had;  yes. 

Q.  Now,  take  up  the  next  branch  of  this  tunnel,  which  you  describe 
as  about  84  feet  long.  Give  the  conditions  there  with  regard  to  the 
repair  and  width  and  height.^— A.  The  width  and  height  was  the 
same  as  previously  mentioned,  and  in  fair  condition. 

Q.  Timbered?— A.  Yes. 

Q.  Now  you  described  one  other  branch  about  63  feet  in;  tell  us 
about  that. — ^A.  The  same  answer  would  apply  to  that.  That  was 
practically  of  the  same  width  and  conditions. 

Q.  Then  there  were  some  other  short  branches.  Could  you  give  a 
general  statement  regarding  these  shorter  branches?  What  was  their 
condition? — ^A.  Those  shorter  branches  were  driven  in  narrower  to 
probably  test  the  quality  and  amount  of  coal,  and  were  driven  in 
narrower,  and  in  fair  condition. 

Q.  You  may  now  take  up  the  next  station  on  this  entry. — A.  Sta 
tion  No.  17  was  a  point  just  above  the  mouth  of  this  tunnel  where  the 
coal  was  partly  exposed.    Some  little  work  had  been  done  and  it 
showed  14  feet  of  good  coal  at  that  point. 

Q.  Could  you  give  a  description  of  the  extent  of  the  work  done  at 
this  point  on  station  17? — A.  I  do  not  have  the  notes,  but  approxi- 
mately there  was  a  good — the  vein  was  cut  down  for  a  width  of  about 
20  feet  and  perhaps  4  to  5  to  6  feet  into  the  vein. 

Q.  Under  cover  or  exposed  ? — A.  Exposed ;  no  cover. 

Q.  Now  the  next  station. — ^A.  Station  No.  18  showed  that  some 
work  had  been  done  at  this  point,  for  the  bank  had  slid,  and  every 
appearance  of  there  being  13  feet  of  coal  at  this  point. 

Q.  Could  you  give  an  approximate  description  of  the  cut  at  sta- 
tion 18,  or  the  extent  of  it? — A.  There  was  very  little  evidence  there 
to  show  how  much  had  been  done  at  that  point. 

Q.  Had  it  been  much  or  little  work? 

Mr.  Gray.  I  object,  as  impossible,  from  his  former  questions  and 
answers,  to  answer  that. 

Q,  Answer  the  question. — ^A.  Approximately  very  little  work. 
The  object  at  most  of  these  points  seemed  to  he  to  determine  and 
satisfy  themselves  as  to  the  amount  of  coal  at  these  points. 

Q.  Now  take  up  the  next  station.  No.  19. — A.  There  was  a  tunnel 
driven  into  the  hul  20  feet,  timbered,  with  4  feet  of  a  mixed  vein  of 
coal  and  shale  and  1^  feet  of  good  coal  in  the  bottom  of  this  measure- 
ment.   The  coal  was  irre^lar  at  this  point. 

Q.  What  was  the  condition  of  the  tunnd? — ^A.  Fair  condition. 

Q.  Was  the  size  approximately  the  same  as  that  of  No.  16  as  re- 
gards height  and  width? — ^A.  Yes,  sir. 

Q.  Was  this  tunnel  timbered  ? — A.  Yes,  sir. 

Q.  What  direction  did  this  tunnel  point  ? — ^A.  It  points  in  a  west- 
erly direction. 
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Q.  Is  the  rise  of  ground  to  the  west  graduul  or  sudden? — ^A.  It  is 
rather  sudden. 

Q.  About  how  much  of  a  rise  would  there  be  from  the  mouth  of 
the  tunnel  at  station  No.  19  over  to  the  west  boundary  of  this  Tenino 
claim? — ^A.  I  did  not  get  that.    I  could  not  hardly  approximate  it. 

Q.  But  you  said  it  was  rather  sudden. — ^A.  Yes. 

Q.  Now  take  station  No.  20. — ^A.  Station  No.  20  was  a  tunnel 
driven  into  the  hill  about  10  feet.  In  this  tunnel  was  a  vein  of  a 
mixture  of  shale  and  coal.  Had  not  been  driven — apparently  had 
TiQt  been  driven  in  far  enough  to  get  to  the  regular  strata. 

Q.  What  was  the  condition  of  this  tunnel? — ^A.  It  was  in  fair 
condition. 

Q.  Describe  its  size. — ^A.  The  size  of  this  tunnel,  I  think,  was 
approximately  4^  to  5  feet  at  the  bottom  and  about  4  on  top  and  5  to 
6  feet  in  height. 

Q.  Timbered? — A.  Yes,  sir. 

Q.  What  direction? — ^A.  That  was  driven  in  a  westerly  direction. 

Q.  Was  the  rise  of  ground  to  the  west  about  the  same  as  at  station 
No.  19?— A.  PracticaUy. 

Q.  Now  take  station  No.  21. — ^A.  Station  21  was  a  tunnel.  The 
timber  did  not  look  very  good  in  that  and  I  did  not  feel  like  going 
in— did  not  think  it  was  safe  to  go  in — and  I  don't  know  the  exact 
distance  it  was  driven. 

Q.  What,  approximately,  was  its  size  at  the  mouth? — A.  Four  or 
five — five}  approximately. 

Q.  Could  you  see  into  it  for  any  considerable  distance? — A.  Why 
there  seemed  to  be  a  little  cave  in  that  blocked  the  water,  if  I  remem- 
ber right,  but  I  could  not  see  into  that  a  very  great  distance,  probably 
20  or  30  feet. 

Q.  Take  station  22. — ^A.  Station  22  was  a  tunnel  in  bad  condition. 
I  did  not  get  the  distance  that  was  driven  in. 

Q.  When  you  say  in  bad  condition  what  do  you  mean? — ^A.  Why, 
with  the  timbers — ^the  roof  did  not  look  solid  and  had  slid  some,  and 
in  that  case  very  ofttimes  they  are  liable  to  have  gas  in,  and  I  did 
not  feel  it  was  necessary  or  sale  to  go  in  there. 

Q.  What  was  the  condition  of  the  timber  ? — ^A.  The  timber  showed 
signs  of  decay. 

Q.  Take  the  next  station  on  this  entry.  No.  23. — ^A.  No.  23  was  a 
vein  of  coal  approximately  8  feet  thick.  A  little  work  had  been  done 
on  this  and  tne  banks  had  slid,  but  I  was  unable  to  determine  the 
amount. 

Q.  Take  station  24. — A.  Station  24  was  a  vein  higher  on  the  hill 
than  23,  and  I  could  see  there  was  some  coal  in  this,  but  the  bank 
had  slid  so  much  I  could  not  determine  how  much.  ^ 

Q.  Take  station  25. — A.  I  foimd  the  same  conditions  at  25  as  were 
at  24. 

Q.  Station  26. — A.  I  found  the  bank  had  slid  at  this  point  and 
from  every  appearance  available  at  that  time  showed  a  vein  of  12  feet 
thick.    I  did  not  note  whether  there  was  any  work  done  at  that  point. 

Q.  Do  you  recall  whether  or  not  there  was  any  work  done  on  it  ? — 
A.  I  do  not  remember;  I  don't  remember  what  tne  conditions  were  at 
that  time. 
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Q.  Kow,  take  station  27. — A.  This  was  a  slide  in  the  hill,  no  work 
havinp^  been  done  on  the  part  exposed  at  this  time.  Natural  exposure 
was  about  2  feet  of  coal. 

Q.  The  next  station  apparently  on  this  entry  is  station  27.  Take 
that  now. — A.  At  this  point  there  was  a  coal  crop  and  the  surface 
slid  in,  which  had  the  appearance  of  about  8  feet  of  coal;  was 
unable  to  see  this  distinctly.    That  was  an  estimate. 

Q.  Had  any  work  been  done  at  this  point? — ^A.  Little,  if  any. 

Q.  Are  these  all  of  the  stations  set  out  on  the  Tenino  claim? — ^A. 
In  this  claim— this  seems  to  be  all  the  stations  set  out.  But  there  was 
a  cabin  on  this  claim  and  a  blacksmith  shop,  which  are  ^own  to  be 
along  the  trail,  and  marked  cabin  without  any  station  number  to  it. 

Q.  Describe  the  cabin  roughly. — ^A.  It  was  a  log  cabin,  in  good 
condition,  about  20  feet  hj  30  feet 

Q-  Is  there  a  trail  on  this  entry  ? — ^A.  There  is  about  three-fiftiis  of 
a  mile  of  trail  on  this  entry. 

Q.  Is  this  the  same  trail  which  you  described  this  morning  as 
passingthrough  a  large  number  of  these  entries? — ^A.  It  is. 

Q.  What  is  the  condition  of  the  trail  on  this  entry? — ^A.  The  part 
running  north  and  south  was  a  good,  fair  trail.  The  other  was  not 
so  heaj^  a  trail ;  not  so  much  work  done  on  it 

Q.  Was  any  part  of  it  on  tiiis  entry  fit  for  a  wagon  road? — ^A.  I 
would  not  think  so. 

Q.  Just  a  foot  trail? — ^A.  Just  a  foot  trail. 

Mr.  Gray.  I  suggest  that  you  do  not  lead  him,  Mr.  Sheridan. 
Just  let  him  describe  it 

Mr.  SHERmAN.  I  think  that  is  obvious,  Mr.  Gray. 

Q.  Were  there  any  other  improvements  or  developments  other  than 
those  described  by  you  on  this  entry? — ^A.  That  was  all  that  I 
examined. 

Q.  Did  you  see  any  others? — ^A.  I  did  not. 

Q.  Now,  Mr.  Kennedy,  in  your  testimony  so  far  on  this  map  you 
have  made  reference  to  stations  very  frequentiy.  I  wish  to  ask  you 
if  these  stations  were  set  up  by  you,  yourself,  at  the  time  of  this 
examination  ? — ^A.  These  stations,  we  endeavored  to  find  a  comer  and 
run  from  that  corner  and  locate  these  points  on  the  claim;  that  is, 
give  the  approximate  location  of  them. 

Q.  You  were  at  these  stations  yourself  when  you  made  these  notes 
that  now  appear  on  the  map  ? — ^A.  Yes,  sir. 

Q.  The  notes  to  which  you  refer  now  in  the  book  before  you  are 
the  notes  made  at  the  time  you  examined  the  ground? — ^A.   les,  sir. 

Q.  Now,  you  spoke  of  several  tunnels  on  tnis  Tenino  claim.  I 
want  to  first  take  up  with  you  the  tunnel  at  station  No.  16.  Did  you 
attempt  to  estimate  the  cost  of  that  tunnel? 

Mr,  Gray.  I  object  to  that,  upon  the  ground  that  no  proper  founda- 
tion has  been  laid  for  such  testimony. 

A.  I  did.  I  estimate  that  under  ordinary  mining  conditions  in 
the  mining  locality  that  this  tunnel  could  be  driven  for  $4  per  lineal 
foot;  but  from  the  general  observation  of  conditions  which  it  costs 
to  do  work  in  Alaska,  I  would  estimate  that  it  would  cost  $20  per 
lineal  foot. 

Q.  Twenty  dollars  a  foot? — A.  Yes;  and  all  of  the  other  tunnels 
would  be  approximately  on  the  same  basis. 
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Q.  Now,  what  did  I  understand  you  to  say  was  the  elevation  at 
which  this  station,  station  No.  16,  was  made? — A.  An  elevation  of 
about  300  or  400  feet,  I  should  judge. 

Q.  The  direction  of  this  tunnel,  as  extended,  was  to  the  south- 
west!— A,  To  the  southwest;  yes. 

Q.  Was  there  a  continuous  rise  in  that  direction? — ^A.  There  was. 

Q.  I  now  call  your  attention  to  the  Rutland  entry,  otherwise 
described  as  survey  No.  52,  and  ask  you  to  state  what  improvements 
and  developments  you  found  on  this  entry. — ^A.  I  found  no  improve- 
ments or  developments  on  this  entry. 

Q.  Of  any  kind? — ^A.  Of  any  kina 

Q.  Tb  this  entry  at  a  greater  elevation  than  the  Tenino  claim? — A« 
It  is: 

Q.  We  have  already 

A.  (Interrupting.)  I  would  like  to  correct  that;  a  ^eater  eleva- 
tion at  points.  There  are  some  points  on  the  Tenino  claim  which  will 
run  as  high  as  750  feet 

Q.  What  is  the  highest  point,  approximately,  on  the  Rutland 
daim?— A.  About  1,250  feet 

Q.  Toward  what  other  entries  is  that  tunnel  at  station  No.  16, 
on  the  Tenino  claim,  driven? — ^A.  The  direction  of  the  tunnel — ihei 
tunnel  is  driven  on — ^it  would  enter  the  Rutland  claim  on  survey 
No.  52. 

Q.  Now,  Mr.  Kennedy,  as  an  engineer,  a  coal-mining  engineer  of 
the  experience  you  have  had,  whidi  has  been  set  out  in  qualifjring 
you  in  this  inquiry,  I  will  ask  you  to  state  whether,  from  your  obser- 
vation on  the  Tenino  claim,  the  developments  thereon  were  intended 
solely  for  the  development  of  the  Tenino  claim  or  for  the  development 
of  the  Tenino  and  other  claims  together. 

Mr.  Gbay.  I  object  to  that  question,  on  the  jground  that  the  ques- 
tion is  immaterial,  that  it  is  incompetent,  and  that  no  proper  founda- 
tion has  been  laid  therefor;  and  that  it  is  improper  in  form,  both  on 
behalf  of  the  Tenino  claim  and  of  the  other  claimants. 

The  Commissioner.  Answer  the  question. 

A.  I  would  say  from  the  direction  this  tunnel  was  driven  it  was 
driven  for  the  purpose  of  mining  coal  off  the  Tenino  claim  and  other 
claims  which  be  to  the  west  of  it 

Mr.  Gbat.  I  move  that  the  answer  be  stricken  out  as  not  re- 
sponsive. 

Mr.  Sheridan.  I  would  say  too  responsive,  Mr.  Gray. 

Mr.  Gray.  It  is  not  responsive. 

Q.  I  now  invite  your  attention  to  the  Collier  claim,  otherwise  de- 
scribed as  survey  No.  49,  and  ask  you  to  state  what  improvements  and 
developments  you  found  on  this  claim? — A.  I  found  on  this  claim 
several  points  which  are  indicated  by  stations  numbered  thereon^  and 
will  describe  them  individually.  Station  No.  28,  I  found  a  vem  of 
coal.  The  bank  had  slid,  and  some  work  had  been  done  on  it.  This 
vein  was  from  6  to  7  feet  thick.  I  can  not  say  the  amount  of  work 
done. 

Q.  For  what  reason  ? — ^A.  On  account  of  the  banks  having  slid  and 
filling  the  excavati<Hi.  At  station  29  was  a  tunnel  driven  m  a  west- 
erly direct^.on.    I  was  informed  that  this  tunnel 

Mr.  Grat  (interrupting).  Hold  on.  I  object  to  what  you  were 
informed. 
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Q.  Give  your  own  actual  knowledge  of  the  situation,  Mr.  Ken- 
nedy.— A.  The  tunnel  had  the  appearance  of  being  irregular.  On 
that  account  I  deemed  it  not  necessary  to  make  a  thorougn  examina- 
tion of  it. 

Q.  What  do  you  mean  by  irregular? — A.  The  strata  was  irr^ular 
at  that  point.     I  can  not  say  how  far  it  was  in. 

Q.  What,  approximately,  was  the  size  of  the  tunnel  at  its  mouth? — 
A.  About  ^  on  the  bottom  and  about  4  on  top  and  5  or  6  feet  high. 
Nearly  all  of  the  temporary  tunnels  were  driven  about  that  size.  At 
station  40  I  found  a  vein  of  coal. 

Mr.  Gray.  Where  was  that,  Mr.  Kennedy? — ^A.  That  was  30  in- 
stead of  40,  I  believe.  This  was  a  vein  of  coal  5  or  6  feet  thick, 
shown  by  natural  exposure  and  right  on  the  triangular  point  of  two 
creeks.    No  work  had  been  done  on  that. 

Q.  Were  those  all  the  improvements  and  developments  that  you 
found  on  this  entry? — A.  Yes,  sir. 

Q.  I  now  call  attention  to  the  Maxine  claim,  otherwise  described 
as  survey  46,  and  I  will  ask  you  to  state  what  improvements  and 
developments  you  found  on  this  claim. — A.  I  found  on  this  claim 
apparently  one  exposure,  station  49.  I  will  describe  it.  That  appar- 
ently was  a  large  coal  crop.  I  could  not  see  the  full  size  of  it  as  it 
was  partly  covered  with  snow. 

Q.  Any  other  evidence  of  development  there  or  work  having  been 
done? — ^A.  There  was  some  of  it,  and  it  appeared  to  be  a  large  vein 
of  coal. 

Q.  Could  you  approximately  describe  or  estimate  the  amount  of 
work  that  had  been  done  at  this  point? — A.  I  could  not,  because  I 
could  only  see  one  side  of  it. 

Q.  Would  you  say  it  was  a  large  amount  or  a  small  amount  of 
work? 

Mr.  Gray.  I  object  to  that  question  as  incompetent  and  cross- 
examination  of  the  Government's  own  witness. 

A.  I  would  say  that  no  large  amount  of  work  had  been  done  on  it. 

Q.  Did  you  observe  any  developments  or  improvements  of  any 
kind  on  this  entry? — A.  There  was  about  a  sixteenth  of  a  mile  of 
trail  running  across  that  entry  in  the  southeast  comer. 

Q.  Is  that  the  same  general  trail  that  you  have  described  that 
followed  around  through  the  other  entries  heretofore  ? — A.  Yes,  sir. 

Q.  I  now  invite  your  attention  to  the  Octopus,  otherwise  described 
as  survey  No.  42. — A.  I  found  several  exposures  on  this  of  which 
I  will  describe  in  detail.  At  station  48  was  a  large  exposure  almost 
entirely  covered  with  snow;  but  from  appearances  was  a  large  vein 
of  coal  and  would  measure  about  40  feet. 

Q.  Any  work  been  done  there? — A.  I  could  not  tell. 

Q.  Did  its  appearance  present  that  of  an  artificial  development  or 
a  natural  exposure? 

Mr.  Gray.  Objected  to  as  incompetent  and  cross-examination  of 
the  Government's  own  witness. 

A.  Had  the  appearance  of  artificial  exposure. 

Q.  Take  the  next  one. — A.  No.  50,  51,  52,  and  53  were  coal  crops 
which  I  could  see  traces  of,  but  were  covered  with  snow.  I  could  not 
make  any  estimate  as  to  the  thickness  of  coal  or  the  amount  of  work 
done  on  them,  if  any  had  been  done.    There  is  a  little  over  a  half  a 
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mile  of  trail  on  this  entry  which  runs  from  approximately  the  south- 
west comer  to  the  northeast  comer. 

Q.  Is  this  the  same  general  trail  already  referred  to  by  you? — 
A.  It  is. 

Q.  I  now  invite  your  attention  to  the  Lobster  claim,  otherwise 
described  as  survey  41,  and  ask  you  to  state  what  developments  and 
improvements  you  found  on  this  claim. — A.  I  found  on  this  claim 
apparently  three  exposures,  which  I  will  describe  from  my  notes. 
Fifty-four 

Q.  (Interrupting.)  You  mean  station  64? — A.  Station  54  had 
the  appearance  of  a  large  vein  of  coal  with  impurities  in  it.  This 
was  covered  with  snow  and  I  could  not  determine  whether  any  work 
had  been  done  on  it  or  the  exact  size  of  the  vein ;  55  was  a  coal  crop 
covered  with  snow — ^partially  covered  with  snow.  I  could  not  see 
the  amount  of  work  aone  on  that  nor  the  thickness  of  it.  At  station 
56,  conditions  were  similar  to  55. 

Q.  Just  a  moment.  When  ^ousay,  with  regard  to  stations  55  and 
56,  that  you  could  not  determine  the  amount  of  work  done  on  them, 
or  at  these  points,  do  you  mean  to  say  there  was  any  evidence  of  any 
work  having  been  done  from  what  you  did  see  ? 

Mr.  Gray.  Objected  to  as  incompetent  and  a  cross-examination  of 
the  Government's  witness. 

A.  From  the  appearances  I  should  think  some  work  had  been 
done  on  these  claims ;  and  if  I  remember  right  we  had  to  kick  enough 
snow  away  to  determine  there  was  coal  there. 

Q.  What  would  you  say  ?  That  the  work  that  had  been  done  was 
much  or  little? 

Mr.  Gray.  Objected  to  for  the  same  reasons. 

A.  The  work  that  had  been  done  had  not  been  to  any  great 
extent. 

Q.  Were  there  any  other  stations  on  this  entry  ? — ^A.  There  was  on 
this  entry  about  a  quarter  of  a  mile  of  trail. 

Q.  Is  that  the  same  general  trail  already  described  by  you? — ^A. 
It  is. 

Q.  So  that  stations  54,  55,  and  56  are  the  onlv  stations  appearing 
on  the  Lobster  claim  ? — A.  That  is  all  that  was  located  by  me. 

Q.  I  now  call  your  attention  to  the  Socorro  claim,  otherwise  de- 
scribed as  survey  No.  44,  and  I  will  ask  you  to  state  what  improve- 
ments and  developments  you  found  on  this  claim. — A.  I  found  on 
this  claim  several  exposures  which  I  will  endeavor  to  describe  from 
my  notes.  I  can  say  that  the  exposures  all  found  on  this  entry  were 
alon^  a  creek,  and  m  nearly  every  instance  the  bank  had  slid,  and  it 
was  impossible  to  see  the  exact  conditions  as  they  would  exist  if  they 
had  been  opened  up. 

Q.  You  might  also  state  in  that  general  recollection,  whether  or 
not  the  stations  set  out  on  that  area  by  you  describe  solely  cuts,  or 
whether  there  would  be  any  tunnels  or  other  developments  among 
them? — ^A.  I  think  these  are  all  cuts  and  no  tunnels. 

Q.  I  now  ask  you  to  refer  to  your  notes  which  you  have  with  you 
for  the  purpose  of  verifying  that  statement. — ^A.  There  is  no  tun- 
nels tiiat  I  saw  along  that  creek. 

Q.  Did  you  see  any  tunnels  anywhere  on  this  entry? — ^A.  No,  sir. 

Q.  Did  you  see  any  other  improvements  or  developments  on  this 
entry  ? — A.  A  trail  running  across  the  southeast  corner  of  this  claim. 
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Q.  Is  that  the  same  general  trail  already  described  by  you? — 
A.  It  is. 

Q.  I  now  call  your,  attention  to  the  Clear  claim,  otherwise  described 
as  survey  No.  68,  and  I  will  ask  you  to  state  what  improvements  and 
developments  you  found  on  this  claim. — ^A.  On  this  claim  I  found 
three  oifferent  exposures,  designated  as  70,  72,  and  73. 

Q.  Stations? — A.  Stations  70,  72,  and  78. 

Q.  Were  they  natural  or  artificial  exposures? — ^A.  The  first  was  an 
artificial.  No.  72  was  probably  a  natural  exposure.  No.  73  there 
was  no  coal;  had  been  opened  up.  The  strike  and  dip  of  the  rock 
was  down,  as  it  appeared  regular  at  that  point. 

Q.  Now,  turn  to  this  station  on  this  claim  which  you  describe  as 
being  artificial  and  state  the  amount  of  work  that  has  been  done  at 
that  point. — ^A.  The  bank  had  slid,  and  I  did  not  seem  to  be  able  to 
determine  the  amount  of  work  done  on  that.  It  showed  5  feet  of 
coal  cropping  in  a  slide. 

Q.  Were  tnere  any  other  improvements  or  developments  on  this 
entry? — ^A.  There  is  about  a  half  a  mile  of  trail  on  that  entry. 

Q.  Is  this  the  same  general  trail  already  described  by  you? — 
A.  It  is.  • 

Q.  Now,  calling  your  attention  to  the  Tampa  claim,  otherwise 
described  as  survey  No.  66, 1  will  ask  vou  to  state  what  developments 
or  improvements  you  found  on  this  claim. — ^A.  I  foimd  no  improve- 
ments whatever  on  this  claim. 

Q.  I  now  invite  your  attention  to  the  Tulare  claim,  otherwise 
described  as  survey  No.  61,  and  ask  you  to  state  what  improvements 
or  developments  you  found  on  this  entry. — ^A.  At  station  285  on 
this  claim  I  f ouna  4  feet  of  good,  black  coal,  with  no  walls  exposed 
and  no  work  done  on  that.    Station  286 

Q.  Just  before  you  leave  station  285,  had  any  work  been  done  at 
this  point? — A.  No  work  had  been  done  at  that  point.  Station  286, 
which  was  just  to  the  west  of  285,  I  saw  from  the  distance,  saw  tlie 
black  coal  there.    I  did  not  go  to  it. 

Q.  Did  its  appearance  from  where  you  viewed  it  indicate  that 
there  had  been  any  developments  at  that  point? — ^A.  No,  sir.  ^ 

Mr.  Gray.  I  object  as  incompetent  and  no  proper  foimdation  laid 
for  testimony  on  that  question. 

A.  I  could  see  that  exposure 

Mr.  Gray  (interruptmg).  And  calling  for  the  opinion  of  the 
witness  without  any  personal  examination. 

A.  I  could  see  that  exposure  very  distinctly  and  it  showed  no  indi- 
cations of  work  having  been  done  on  it.  Stations  287,  288,  289,  290, 
and  291  showed  up  five  veins  of  coal  in  the  side  of  the  hill  where  the 
bank  had  been  eroded  away.  I  believe  that  a  little  work  had  been 
done  on  the  upper  seam,  to  the  top  of  287,  but  I  am  unable  to  say  how 
much.  These  veins  varied  in  thickness  from  1  to  9  feet.  They  were 
presumably  a  natural  exposure. 

Q.  Were  there  any  other  developments  or  improvements  of  any 
kind  on  this  entry  ? — A.  That  is  all  that  was  located  by  me. 

Mr.  Sheridan.  We  desire  now  to  invite  the  attention  of  counsel 
for  claimants  to  the  fact  that  the  Wallula  claim,  indicated  on  this 
map  as  survey  No.  63,  bears  a  legend  "  No  entry  made,''  therefore  we 
shall  not  consider  it. 

Mr.  Hughes.  It  is  not  involved  in  this  hearing 
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Mr.  Sheridan.  No. 

Q.  I  now  invite  your  attention  to  the  Wabash  claim,  otherwise  de- 
scribed as  survey  'So.  62,  and  a^  you  to  state  what  improvements  and 
developments  you  found  on  this  claim. — ^A.  I  found  no  improve- 
ments or  developments  on  this  claim. 

Q-  Of  any  kind? — ^A.  Of  any  kind. 

Mr.  Gray.  That  is  the  Wabash? 

Mr.  Shertoan.  Yes. 

Q.  Ne^  take  the  Plutocrat,  otherwise  described  as  survey  No.  69, 
and  state  what  improvements  and  developments  you  found  on  this 
claim. — ^A.  At  station  293  on  this  claim  I  found,  right  in  the  neigh- 
borhood or  close  to  the  point  designated  as  station,  four  different 
seams  of  coal. 

Q.  Artificial  or  natural  exposures? — ^A.  They  were  artificial.  I 
should  say  natural.    These  were  called  slides  and  so  marked. 

Q.  Natural?— A.  Yes. 

Q.  Please  take  them  up  in  detail  and  describe  them. — A.  I  just 
marked  these  as  four  different  seams  of  coal — coal  slides. 

Q.  So  there  was  no  work  done  on  them? — ^A.  No  work  has  been 
noted  on  them. 

Q.  Were  these  all  the  developments  and  improvements  that  you 
found  on  this  entry? — ^A.  Yes,  sir. 

Q.  Now  turn  to  the  Ludlow  claim,  otherwise  described  as  survey 
No.  60,  and  tell  us  what  improvements  and  developments  you  found 
on  this  claim. — ^A.  I  found,  as  noted  on  the  map,  two  different  ex- 
posures, which  I  will  refer  to  the  notes  to  give  in  detail.  No.  77  was 
a  tunnd  driven  into  the  hill  on  a  direction  of  about  north  45°  west 
for  a  distance  of  72  feet,  and  a  branch  to  the  right  off  of  this  driven 
in  a  northwesterly  direction  for  a  distance  of  about  46  feet.  The 
width  of  this  was  approximatelv  5  feet  and  the  width  of  the  tunnel 
at  the  mouth  was  3  &et  6  on  the  bottom,  3  feet  on  top,  and  5  feet  high. 

Q.  Were  these  tunnels  well  timbered  ? — ^A.  Fairly  well  timbered. 

Q.  In  the  direction  in  which  these  tunnels  penetrated,  did  the 
ground  suddenly  rise,  or  was  it  gradual? — ^A.  It  was  rather  a  sudden 
rise  there. 

Q.  Toward  what  other  claim  did  this  tunnel  drift? — ^A.  Toward 
the  Newgate,  survey  No.  60. 

Q.  How  far  is  the  mouth  of  this  tunnel  from  the  eastern  boundary 
of  the  Newgate  claim? — ^A.  It  would  be  approximately  200  feet. 

Q.  Is  the  eastern  boundary  of  the  Newgate  claim  directly  in  front 
of  the  direction  in  which  this  tunnel  is  driving  at  a  greater  elevation, 
or  a  lesser  elevation,  than  the  mouth  of  the  tunnel  ? 

Mr.  Gray.  I  object,  upon  the  ground  that  it  is  not  shown  that  the 
witness  has  sufficient  laiowledge  to  answer  the  question,  and  no 
foundation  has  been  laid. 

Mr.  Hughes.  And  for  the  further  reason  that  it  does  not  perhaps 
suflSciently  appear  in  the  record  transcribed  of  his  words  that  he 
examines  the  map,  and  evidently  gives  his  testimony  with  reference 
to  facts  shown  on  the  map  rather  than  from  any  independent  recol- 
lection of  his  own. 

Mr.  Shertoak.  I  will  ask  Mr.  Kennedy  to  answer  that  objection 
himself.  What  is  the  source  of  the  knowledge  or  information  you 
are  giving? 
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A.  Why,  I  took  and  located  these  points.  I  had  an  aneroid  with 
me  and  took  elevations  of  a  great  many  of  them. 

Q.  Now,  read  the  question. 

(Question  read  by  the  stenographer.) 

Mr.  Hughes.  Again,  counsel  is  pointing  to  the  map,  and  directing 
the  attention  of  the  witness  to  the  map  so  he  could  ascertain  what 
its  lines  indicate  rather  than  speaking  from  memory.  We  are  not 
objecting  to  his  giving  his  testimony  from  his  personal  knowledge. 

Mr.  Sheridan.  I  claim  the  right  to  do  that. 

Mr.  Hughes.  One  moment.  Let  me  finish  my  objection.  What 
we  are  objecting  to  is  his  refreshinjg  his  memory  from  a  map  which 
he  did  not  make,  and  from  which  the  evidence  discloses  the  lines 
were  taken  from  other  maps  made  by  other  people,  topographic,  or 
geographic,  or  geological  maps. 

Mr.  Sheiudan.  Bead  the  question. 

(Question  read.) 

Mr.  Hughes.  We  have  no  obiection,  let  me  say,  to  his  answering 
that  question  from  his  own  recollection,  but  we  do  object  to  his  aiding 
that  recollection  except  from  memoranda  he  made  at  the  "time  him- 
self, and  which  upon  examination  will  refresh  his  memory. 

Mr.  Sheridan.  I  desire  to  place  of  record  the  fact  that  I  am 
relying  exclusively  upon  Mr.  Kennedy's  personal  knowledge  of  this 
situation,  and  that  when  I  point  my  pencil  to  any  stations  on  this 
map  it  is  for  the  purpose  of  my  own  guidance  and  not  for  the  in- 
struction of  Mr.  Kennedy.  I  propose  to  follow  Mr.  Kennedy's  de- 
scription.    Go  ahead  and  answer  the  question. 

A.  At  station  77  I  found  that  I  had  an  elevation  of  710,  and  at 
station  78,  which  is  due  west  of  that  approximately  500  feet,  I  had 
an  elevation  of  770  feet. 

Mr.  Gray.  Seven  hundred  and  seventy? — A.  Yes.  I  want  to  add 
that  I  set  my  barometer  from  it  instead  of  carrying  it  as  I  do  when 
I  check  up  my  readings  with  it,  and  not  in  general. 

Mr.  Hughes.  Permit  me,  for  my  information.  The  figures  you 
have  given  are  those  made  by  you  at  the  time  ? 

A.  Yes,  sir. 

Mr.  Hughes.  And  by  the  use  of  your  own  aneroid? 

A.  Yes;  and  set  at  tide-water  level. 

The  Commissioner.  Any  objection  to  that? 

Mr.  Hughes.  We  do  not  intend  to  object  to  that  kind  of  testimony. 

Q.  Please  describe  any  other  stations  you  may  have  set  up  in  this 
entry. — ^A.  Station  82  showed  a  small  tunnel  in  about  20  feet.  In 
this  tunnel  there  is  about  4  feet  of  coal.  This  is  driven — my  notes  do 
not  show  the  course  it  is  driven  in. 

Q.  What  was  the  condition  of  this  tunnel  at  station  82? — A.  The 
tunnel  was  in  fair  condition,  but  it  had  slid — the  sides — ^the  face  had 
slid  in  some  so  the  whole  size  of  the  tunnel  could  not  be  seen. 

Q.  About  how  high;  and  how  wide? — ^A.  These  tunnels  were 
nearly  all  about  4  feet  wide  at  the  bottom,  8  feet  at  the  top,  and  5 
or  6  m  height. 

Q.  Now,  in  regard  to  the  tunnel  at  station  77,  which  you  have 
already  described,  you  stated  that  this  was  about  72  feet  in.  Give  us 
the  interior  conditions  of  that  tunnel  and  its  branches  that  you  also 
referred  to. — ^A.  This  tunnel  was  in  fair  condition. 
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Q.  Timbered? — ^A.  It  was  timbered  where  necessary  so  that  the 
tunnel  was  in  good  condition,  but  I  do  not  remember  whether  it  was 
timbered  in  the  face  or  not,  but  if  it  had  been  necessary  it  would  have 
been  timbered. 

Q.  Do  these  remarks  equally  apply  to  the  branches  of  this  main 
tunnel? — ^A.  They  do. 

Q.  Are  there  any  other  improvements  or  developments  of  any  kind 
on  this  claim? — ^A.  There  is  a  cabin  on  this  claim — a  log  cabin  which 
I  estimate  to  be  about  12  by  12;  and  also  about  a  half  a  mile  of  trail. 

Q.  Is  this  the  same  general  trail  that  you  have  described  to-day  in 
your  testimony,  and  which  passes  through  several  of  these  entries  ? — 
A.  It  is. 

Q.  I  now  call  your  attention  to  the  Newgate  claim,  or  otherwise 
described  as  survey  No.  50,  and  ask  you  to  state  what  improvements 
and  developments  you  found  on  this  claim. — A.  These  figures  seem 
to  have  been  blurred  on  this  map.  Is  there  any  objections  to  looking 
at  another  one,  or  a  print  of  it? 

Mr.  SHERmAN.  The  print  is  taken  from  this  original. 

Mr.  Hughes.  We  do  not  object. 

Mr.  Sheridan.  For  the  information  of  counsel  I  will  state  this  is 
a  orint  of  that  findicating]. 

Mr.  Hughes,  where  you  are  simply  trying  to  locate  stations  we  do 
not  object  to  the  use  of  the  map. 

A.  what  I  was  about  to  say  was  that  the  coloring  here  is  in  soft 
pencil,  and  it  occasionally  blurs  numbers. 

Mr.  Hughes.  No  objection. 

A.  I  found  some  coal  exposures  on  this  which  I  will  explain  in 
detail.    Station  75  was  just  a  small  natural  coal  showing. 

Mr.  Gray.  What  number  was  that? — ^A.  Seventy-five.  Seventy- 
six  was  a  small  tunnel  in  about  10  feet,  with  about  10  feet  of  coal. 
This  is  approximately  10  feet. 

Q.  In  what  direction  was  it  run? — A.  Just  a  minute.  This  10 
feet  of  coal,  part  of  it  was  down  in  the  tunnel,  the  tunnel  was  not  the 
full  width  01  the  vein,  and  the  coal  projected  above  it,  showing  10 
feet  of  coal.  The  tunnel  was  driven  m — I  did  not  get  the  direction 
of  that  tunnel. 

Q.  Was  it  timbered  ? — A.  It  was. 

Q.  Was  it  in  good  condition? — A.  Fair  condition.  At  station  82 
was  a  small  tunnel  in  about  20  feet.  Coal  about  4  feet.  And  this 
was  driven  on  a  slide,  and  the  thickness  of  4  feet  of  coal  was  esti- 
mated from  the  appearance  of  the  bank. 

Q.  Is  not  station  82  that  you  are  just  describing  on  the  Ludlow 
rather  than  on  the  Newgate  claim  ? 

Mr.  Gray.  Object  to  the  question  as  incompetent,  improper,  and 
leading,  and  improper  cross-examination  of  his  own  witness. 

Mr.  Sheiodan.  I  wish  to  state  to  the  court  that  Mr.  Kennedy  in 
following  his  notes  inadvertently  passed  onto  the  adjoining  claim, 
which  is  a  very  natural  thing  to  ao,  and  therefore  that  belongs  to 
the  Ludlow  rather  than  the  New^te. 

Mr.  Gray.  The  notes  show,  and  are  the  best  evidence  of  where  they 
are  run,  where  they  have  been  on  that  map. 

Q.  I  will  ask  Mr.  Kennedy  to  refer  to  his  notes  and  show  where 
station  82,  just  referred  to  by  him,  is. — A.  Station  82  is,  certainly — 
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that  is  on  the  Ludlow  claim;  I  made  a  mistake  in  the  claim  I  was 
working  on  at  this  time. 

Q.  Now,  Mr.  Kennedy,  continue  your  remarks  with  reference  to 
the  Newgate  claim. — ^A.  On  the  Newgate  claim  at  station  No.  78  I 
found  a  vein  of  coal  which  measured  47  feet.  Some  of  this,  the 
bank  at  this  point  has  slid,  and  I  could  not  see  how  much  work  had 
been  done. 

Q.  Were  there  any  other  stations  on  the  Newgate  claim  ! — A.  Bight 
on  or  close  to  the  west  line  of  the  Newgate  claim,  at  station  79.  I 
found  a  vein  20  feet  thick,  plus  slate,  1^  feet  below  that,  and  8  feet 
more  of  coal  below  that.  1  don't  seem  to  have  noted  whether  any 
work  had  been  done  on  this  or  not  That  is,  I  say,  that  is  not  plain  ; 
the  banks  had  slid 

Mr.  Gray.  Is  not ^A.  I  say^  the  bank  had  slid. 

Q.  ^T  that  again. — A.  That  is  not  plain.    The  bank  has  slid. 

Q.  What  do  you  mean  by  not  plaint — ^A.  The  coal  was  not  shown. 
The  vein  was  not  fully  shown  up.    The  bank  had  slid  over. 

Q.  Are  there  any  other  stations  on  this  claim? — ^A.  That  is  all 
there  was  located  by  me. 

Q.  Are  there  any  other  improvements  or  developments  of  any  kind 
on  this  claim  ? — ^A.  There  is  about  three-quarters  of  a  mile  of  trail  oa 
this  claim. 

Q.  Is  this  trail  a  part  of  the  same  general  trail  described  by  you 
to-day  in  your  testimony? — ^A.  I  think  this  is  a  branch  off  of  the 
trail  previously  described. 

Q.  Where  does  it  lead  to — ^I  refer  to  the  branch? — ^A.  It  leads  over 
to  the  Syndicate,  the  Lobster,  the  Octopus,  the  Agnes,  and  to  the 
Tenino. 

Q.  And  where  does  it  stop  on  the  Tenino? — A.  It  seems  to  inter- 
cept the  trail  previously  described  at  the  cabin  on  the  Tenino  claim. 

Q.  Are  those  all  the  improvements  and  developments  that  you 
found  on  this  claim? — ^A.  That  was  all  the  developments  located 
by  me. 

Q.  I  now  call  your  attention  to  the  syndicate  claim,  otherwise 
describe'd  as  survey  No.  59,  and  ask  you  to  state  what  improvements 
and  developments  you  found  on  this  claim? — ^A.  I  found  on  this  claim 
two  different  exposures  that  I  will  describe,  one  as  station  80.  This 
was  shown  on  the  bank  of  a  creek,  and  I  could  see  2i  feet  of  coal 
extending  up  the  bank  in  a  northwesterly  direction  for  about  40  feet. 

Mr.  Gray.  Where  was  that  coal?  Pardon  me. — ^A.  That  was  sta- 
tion 80. 

Q.  On  the  syndicate?  Had  any  work  been  done  at  that  point? — 
A.  There  was  no  indication  of  work  having  been  done  there. 

Q.  All  right;  go  ahead. — ^A.  This  seemed  to  have  been  a  point 
where  the  geological  conditions  changed  and  the  vein  reversed,  and 
it  seemed  to  me  as  though  I  made  considerable  examination  to  try 
and  determine  which  way  the  veins  would  strike  or  dip  there,  but  was 
unable  to  do  so  on  account  of  not  being  able  to  see  it  on  the  other  side 
of  the  vein. 

Q.  Describe  any  other  stations  that  you  may  have  set  up  on  this 
entry. — ^A.  Station  81  was  a  vein  of  coal.  I  could  only  see  a  part 
of  it  on  account  of  it  being  covered  with  snow ;  but  from  the  indica- 
tions of  the  ground  some  work  had  been  done  on  it,  and  it  was  some 
25  to  30  feet  in  thickness. 
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Q.  Had  there  been  much  or  little  work  done  at  this  point? 

Mr.  Gray.  I  object  to  that  question  upon  the  ground  that  it  is 
incompetent  and  improper,  and,  more  than  that,  it  is  a  cross-examina- 
tion of  the  Government's  own  witness. 

A.  I  would  say  some  little  work  had  been  done;  not  very  much, 
but  I  can't  say  the  exact  amount. 

Q.  Did  you  find  any  other  developments  or  improvements  on  this 
claim  ? — -A.  There  is  about  a  half  mile  of  trail  on  this  claim. 

Q.  Is  it  a  part  of  the  general  trail  described  by  you  in  your  testi- 
mony of  to-day  t — ^A.  Part  of  that  latter-described  trail. 

Q.  You  mean  of  the  branch? — A.  Of  the  branch. 

Q.  Is  it  the  same  branch  trail  you  described  a  few  moments  ago 
as  crossing  the  Syndicate,  Lobster,  Octopus,  Agnes,  and  Tenino 
claims,  ana  stopping  at  the  cabin  on  the  Tenino  claim  ? — A.  Yes,  sir. 

Q.  I  now  call  your  attention  to  the  Frick  claim,  otherwise  known 
and  described  as  survey  No.  37,  and  a.sk  you  to  state  what  develop- 
ments and  improvements  you  found  on  this  claim  ? — A.  I  found  no 
coal  exposures  on  that  claim.  The  trail  runs  across  or  through  the 
southeast  comer  of  it 

Q.  When  you  say  the  trail,  do'  you  mean  the  branch  trail  or  the 
main  trail? — ^A.  The  branch  trail. 

Q.  I  now  invite  your  attention  to  the  Victor  claim,  otherwise 
described  as  survey  ISfo.  38,  and  ask  you  to  state  what  developments 
and  improvements  you  found  on  this  claim? — ^A.  I  found  no  develop- 
ments or  improvements  of  any  kind  on  this  claim. 

Q.  And  now  with  re^rd  to  the  Cunningham  claim.  Do  you  make 
the  same  answer? — ^A.  Yes,  sir. 

Q.  When  I  say  Cunningham  claim  I  also  mean  survey  No.  40. — A. 
Yes,  sir. 

Q.  When  you  speak  in  your  testimony,  Mr.  Kennedy,  of  prospect- 
ing tunnels,  lust  what  do  you  mean  by  tnat  ? — A.  It  is  a  minmg  term 
used  for  small  tunnels,  not  a  working  tunnel  driven  in  for  the  purpose 
of  determining  the  size  and  condition  of  a  vein. 

Q.  You  have  made  several  references  to  cuts  and  prospects  during 
your  testimony.  As  a  mining  engineer,  I  wish  to  ask  you  what  the 
purpose  of  such  developments  are? 

Mr.  Gray.  Objected  to  as  incompetent,  irrelevant,  and  immaterial, 
and  no  proper  foundation  having  been  laid  for  such  testimony. 

A.  Principally  for  the  purpose  of  determining  the  size  of  the  vein 
and  the  character  and  condition  of  the  coal. 

Mr.  Sheridan.  I  now  turn  the  witness  over  to  you  for  cross-exami- 
nation. 

The  Commissioner.  I  suppose  under  the  agreement  of  counsel  that 
the  cross-examination  of  this  witness  will  be  suspended  until  Monday. 

Mr.  Sheridan.  Yes. 

Mr.  Hughes.  It  will  be  understood  that  the  witness,  Kennedy,  is 
now  withdrawn  from  the  stand,  and  that  his  cross-examination  will 
be  taken  up  by  us  at  some  future  time. 

Mr.  Sheridan.  Yes.  I  desire  to  call  Mr.  Glavis  for  the  purpose  of 
asking  him  a  couple  of  questions. 

}Ar.  Hughes,  v  ery  well. 
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L.  R.  GLAVIS,  a  witness  produced  by  the  Goveihament,  being  first 
duly  sworn  by  the  commissioner,  testified  as  follows : 

Direct  examination  by  Mr.  Sheridan: 

Q.  Mr.  Glavis,  I  herewith  hand  you  a  paper  and  ask  you  to  state 
what  it  is? 

Mr.  Hughes.  May  we  see  it?  If  it  is  not  a  matter  prejudicial  to 
us,  we  do  not  want  to  object  to  it 

Mr.  Sheridan.  It  may  not  be  introduced  in  evidence  now. 

Mr.  Huohes.  Will  you  give  us  some  idea  of  its  contents?  It  may 
be  prejudicial  to  us.  We  do  not  want  to  delay  you  on  our  objections. 
If  you  will  assure  us  that  it  is  not,  we  will  not  offer  any  objection. 

Mr.  Sheridan.  I  will  give  you  that  assurance. 

Mr.  Hughes.  I  think,  for  the  purpose  of  the  record,  that  Mr. 
Glavis  should  state  his  name  and  residence,  the  same  as  the  intro- 
duction of  any  witness. 

Q.  State  your  name,  residence,  and  occupation. — A.  Louis  R. 
Glavis :  Portland,  Oreg. ;  in  the  timber  and  orchard  business. 

Mr.  Hughes.  What  is  the  last? — A.  Timber  and  orchard  business. 

Q.  Are  you  the  same  Mr.  I^uis  R.  Glavis  who  was  formerly  chief 
of  the  fiela  division,  at  Seattle,  Wash.? — ^A.  Yes,  sir;  I  am. 

Q.  Now,  I  will  ask  you  to  state  what  the  paper  is  which  I  now 
hand  you? — A.  Why,  this  is  a  letter  from  me  to  Mr.  James  M.  Sheri- 
dan, special  agent  of  the  General  Land  Office,  dated  October  28, 
1909,  which  is  in  reply  to  a  communication  I  had  received  from  hiin 
dated  October  25.    Do  you  want  me  to  read  the  letter  into  the  recrrd  ? 

Q.  No.  Are  the  statements  therein  contained  the  truth  and  the 
whole  truth,  to  the  best  of  your  knowledge  and  belief? 

Mr.  Hughes.  That  should  be  answered  by  yes  or  no. 

Q.  Yes  or  no? — A.  Yes;  it  is. 

Mr.  Sheridan.  I  turn  over  the  witness  for  cross-examination  upon 
this  point.  I  shall  submit  this  letter  to  counsel  for  claimants,  and  I 
wish  to  inform  the  witness  that  I  do  not  desire  to  further  examine 
him  now,  although  I  do  want  him  to  be  present  next  Monday  for  the 
purpose  of  further  examination  in  connection  with  this  case. 

Mr.  Gray.  In  the  meantime,  you  will  permit  us  to  examine  the 
documents  ? 

Mr.  SHERmAN.  Yes. 

Mr.  Gray.  Very  well. 

Mr.  Sheridan.  That  is  all  for  the  present. 

(Letter  marked  for  identification  "  Government  Exhibit  36.'') 

Mr.  Sheridan.  This  letter  will  be  placed  in  the  hands  of  the  spe- 
cial commisisoner  for  safe-keeping. 

(Recess.) 

Mr.  Hughes.  If  the  commissioner  please,  one  of  the  entrymen,  Dr. 
John  G.  Cunningham,  is  about  to  leave  for  the  East  and  thence  for 
Europe,  to  which  place  he  sails  on  the  City  of  New  York  on  the  1st  of 
December.  Counsel  representing  the  Government  have  expressed  a 
desire  that  we  place  him  on  the  witness  stand  so  they  may  have  the 
opportunity  of  interrogating  him,  and  it  has  been  agreed  between 
us  that  his  testimony  may  w  taken  before  the  commissioner  at  this 
time  and  be  later  offered  in  evidence  in  the  orderly  course  of  the 
introduction  of  proof  on  behalf  of  the  claimants.    We  are  pre- 
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senting  him  at  this  time.  We  will  ask  him  certain  questions  in  chief 
and  then  turn  him  over  to  counsel  for  the  Government  to  examine 
him  further,  on  the  assurance  of  counsel  that  all  papers  in  anywise 
affecting  Doctor  Cunningham  or  Doctor  Cunningham's  entry  which 
the  Government  bases  or  expects  to  show  in  this  case  have  already 
been  introduced  in  evidence. 

Mr.  SHERmAN.  We  consent  to  the  proposal  made  by  counsel  for 
the  claimants,  with  this  one  condition,  that  if  in  the  course  of  this 
investigation  any  other  papers  concerning  Dr.  John  G.  Cunning- 
ham's entry,  which  is  otherwise  described  as  coal  survey  No.  42, 
should  come  to  light  we  reserve  the  right  to  introduce  it  for  such  pur- 
poses as  may  be  then  stated  by  us. 

Mr.  Hughes.  That  is  satisfactory  to  us;  but  we  then  expect,  of 
course,  that  if  you  bring  to  light  such  newly  discovered  evidence, 
paper,  or  document  that  will  require  explanation  from  Doctor  Cun- 
ningham, an  opportunity  will  be  further  given  to  us  to  reach  him 
and  take  his  deposition. 

Mr.  SHERmAN.  Certainly. 

And  thereupon  the  testimony  of-^ 

Dr.  JOHN  G.  CUNNINGHAM,  a  witness  produced  on  behalf  of 
the  claimants,  was  taken  and  appears  in  this  record  hereafter,  in  the 
testimony  produced  by  claimants,  at  page  417  of  this  record. 

November  22,  1909.— 10  a.  m. 

Appearances:  Hon.  William  J.  McGee,  United  States  special 
commissioner;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  I^ugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  claimants. 

Tiie  Commissioner.  Are  you  ready  to  proceed,  gentlemen  ? 

(Both  counsel  announced  that  they  were  ready.) 

Mr.  Sheridan.  Before  proceeding  with  the  further  examination  of 
Mr.  Kennedy,  I  wish  to  call  attention  to  an  error  in  the  transcript 
of  the  record. 

Mr.  Hughes.  Don't  you  think  we  can  get  together  without  adding 
anvthing  to  this  record  here  in  court? 

ifr.  SHERmAN.  It  is  my  expectation  to  do  so.  with  the  exception  of 
this  one  instance,  that  is  rather  peculiar,  and  I  wish  to  call  attention 
to  it  now.  I  will  not  do  so,  however,  hereafter.  It  was  called  to  my 
attention  yesterday  by  its  appearance  in  the  newspaper,  and  I  wish 
to  correct  it  at  this  time,  with  the  consent  of  counsel,  by  reference  to 
the  stenographer's  notes.  I  mean  the  use  of  the  term  "  Plausible  " 
objections,  as  it  appears  in  the  press,  while  the  stenographer's  note 
which  he  is  now  here  ready  to  produce,  shows  that  it  was  "  forcible 
objections,"  which  is  the  term  I  used,  atid  I  desire  the  stenographer  to 
call  the  attention  of  counsel  for  claimants  to  that  one  point. 

Mr.  Hughes.  We  have  no  objections  to  the  change.  We  are  quite 
willing  that  all  objections  that  are  made  should  be  deemed  plausible 
as  well  as  forcible. 

Mr.  Sheridan.  I  desire  to  have  it  emphasized  in  this  case  that  the 
term  I  used  was  "  forcible  "  and  not  "  plausible."  Now,  we  are  ready 
toproceed« 
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ANDREW  KENNEDY,  being  recalled  for  the  purpose  of  cross- 
examination  by  the  claimants,  testified  as  follows: 

Cross-examination  by  Mr.  Obay: 

Q.  The  map  which  you  have  prepared  you  have  indicated  in 
colors  various  formations  which  you  nave  taken  as  the  Tokun,  the 
semianthracite,  and  semibituminous,  and  the  Stillwater.  You  do 
not  intend  by  the  use  of  these  colors  to  indicate  your  own  views  as 
gathered  from  your  own  examination  of  the  ejctent  of  these  various 
formations,  do  you? — A.  I  do  not,  because  my  examination  did  not 
quite  agree  with  these  colors. 

Q.  In  what  respect  did  your  examination  disagree  with  the  colors 
as  you  have  shown  them  here  on  this  map  ? — ^A.  On  this  lower  por- 
tion, the  southern  portion,  and  part  of  survey  54,  57,  and  58,  ana  61 
and  69,  are  shown  to  be  in  Stillwater  and  not  coal  bearing.  In  my 
examination  I  discovered  coal  on  them — on  several  of  them. 

Q.  And  you  found,  as  a  matter  of  fact,  there  was  in  the  Kushtaka 
formation  coal  which  should  be  so  considered,  did  you  not?— A.  Well, 
as  to  the  Kushtaka  formation,  I  paid  more  particular  attention  to  coal 
I  found  and  where  it  was. 

Q.  You  found,  though,  that  they  were  coal-bearing  lands,  did  you 
not? — ^A.  I  found  that  all  of  these  were  coal  bearing,  or  part  of  them. 
I  found  enough  of  evidence  to  convince  me  that  they  were  aU  coal 
bearing  except,  perhaps,  small  portions  of  one  or  two  of  the  claims. 

Q.  But  that  a  large  portion  oi  each  at  least  of  the  claims  was  valu- 
able coal-bearing  land? — ^A.  I  found  evidence  enough  to  convince  me 
of  that 

Q.  And  that  evidence  was  the  actual  coal  cropping  there,  of  coal 
crops? — ^A.  The  presence  of  coal,  and  the  strike  and  pitch  which  car- 
riea  it  to  the  entries. 

Q.  And  you  also  found  from  your  examination  that  the  outcrop- 
ping of  coal  and  the  strike  and  dip  of  the  veins  or  bodies  of  coal 
which  you  found  showed  that  different  of  these  claims  included  upon 
this  map  were  coal-bearing  lands? — ^A.  To  the  best  of  my  judgment 
they  were. 

Mr.  Sheiodak.  We  will  state  for  the  information  of  counsel,  and 
for  the  purpose  of  having  it  appear  upon  the  record,  that  we  make 
no  objection  concerning  that  land  not  oeing  coal  land.  That  is,  we 
agree  that  they  are  cotQ  lands. 

Mr.  Hughes.  I  understood  counsel  to  make  that  suggestion  earlier 
in  the  progress  of  this  hearing. 

Mr.  Gray.  Yes. 

Q.  Now,  Mr.  Kennedy,  when  did  you  go  upon  this  land  which  is 
shown  upon  your  map? — ^A.  In  general? 

Q.  Yes ;  when  did  you  go  first  upon  the  land  ? — ^A.  The  latter  part 
of  July. 

Q.  Could  you  give  me  the  exact  date  ? 

Mr.  SHERroAN.  I  wish  to  ask  counsel  if  there  would  be  any  objec- 
tion to  a  reference  by  Mr.  Kennedy  to  a  report  submitted  by  him  on 
that  matter  which  sets  out  the  dates  in  succinct  form,  while  he  might 
have  to  scan  his  books  closely  to  get  all  the  dates  that  you  want. 

Mr.  Gray.  I  might  want  to  look  at  the  report  or  the  notebooks. 
In  that  event  I  have  no  objections. 
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Mr.  Sheridan.  My  purpose  is  merely  to  have  this  report  to  aid 
him,  tc^ether  with  his  notes,  and  therefore  we  submit  the  report. 

'Mr.  Hughes.  I  desire  to  say  in  answer  to  the  suggestion  of  counsel 
for  the  Government  that  we  shall  not  object  to  Mr.  Kennedy  refer- 
ring to  his  report  for  the  purpose  of  refreshing  his  memory,  as  well 
as  to  his  notebooks  that  he  made  up  there,  if  he  desires  to^  do  so,  but 
the  report  does  not  contain  the  dates,  which  was  the  particular  sub* 
ject  or  the  inquiry  just  propounded. 

Mr.  Sheridan.  It  is  not  our  intention  to  introduce  this  reporL 
which  is  merely  submitted  to  Mr.  Kennedy  for  the  purpose  indicated 
by  counsel  for  claimants  [report  handed  to  Mr.  Kennedy]. 

Mr.  Gray.  I  wish  you  would  answer  the  last  question. 

Mr.  Sheridan.  He  did  not  answer  it.    Just  read  the  question. 

(Question  read  by  the  stenographer,  as  follows:  Can  you  give  me 
the  exact  dates?) 

A.  I  went  on  the  land  the  25th  day  of  July,  1909. 

Q.  And  then  what  did  you  do  on  that  day,  Mr.  Kennedy  ? — ^A.  On 
that  day  I  secured  the  services  of  Mr.  James  McGrath  as  a  guide  and 
the  next  morning  we  started  to  go  over  the  ground. 

Q.  That  would  be  the  26th  ?— A.  That  would  be  the  26th. 

Q.  And  where  did  you  go  on  the  26th,  Mr.  Kennedy  ? — A.  On  that 
day  I  visited  the  Candelaria  claim,  or  No.  48-HSurvey  No.  48.         ^  ' 

Q.  What  particular  claims,  if  any,  Mr.  Kennedy,  did  you  visit 
on  that  day? — ^A.  The  Carlsbad,  surv^  No.  45,  and  the  Deposit, 
survey  43.  I  think  that  was  all  the  claims  I  visited  on  that  day,  but 
those  were  ones  which  I  examined  different  points  on. 

Q.  Now,  on  the  next  day — ^wait — ^first,  what  kind  of  weather  did 
you  have  on  that  day,  Afr.  Kennedy,  if  you  know?— A.  Well,  from 
the  looks  of  my  book,  it  was  raining  very  hard.  I  did  not  put  down 
anything  concerning  the  condition  of  the  weather  on  any  day,  but  the 
book  shows  that  there  are  some  raindrops  on  it.  It  rained  practi- 
cally all  the  time  I  was  up  there. 

Q.  Did  it  rain  pretty  nard  all  the  time  you  were  up  there  t — ^A. 
Quite  hard  at  times. 

Q.  Now,  the  next  day,  on  the  27th,  where  did  you  go,  Mr.  Ken^ 
nedy  ? — ^A.  That  day  I  visited  the  Collier  claim,  survey  No.  49 ;  Te- 
nino,  No.  51 ;  and  the  Adams — ^No.  55,  I  think  that  is. 

Q.  Where  had  you  stopped  the  night  before,  Mr.  Kennedy! — A^ 
At  the  Cunningham  cabin. 

Q.  Where  is  that? — ^A.  This  is  on  the  line  between  the  Avon  and 
the  Lucky  Baldwin. 

Q.  And  where  did  you  return  that  night?  To  the  same  place?— 
A.  Tes,  sir. 

Q.  On  the  28th  where  did  you  go? 

Mr.  Hughes.  Is  the  Cunningham  cabin  he  speaks  of  that  marie 
as  the  Cunningham  camp  right  on  the  boundary  between  the  Lucky 
Baldwin  and  tne  Avon? — ^A.  Yes;  between  the  Lucky  Baldwin  and 
the  Avon.  Well,  that  da^  I  went  up  between  the  lines  or  along  the 
line  of  the  Lucky  Baldwin  and  the  Avon  and  was  on  the  Avon  and 
the  Deposit,  or  survey  No.  43,  and  the  Carlsbad,  survey  No.  45. 

Q.  Tnat  was  in  the  southwest  comer  of  the  Carlsbad  and  the  south- 
east comer  of  the  Deposit,  Mr.  Kennedy? — ^A.  Yes,  sir. 

Q*  Did  you  return  that  night  to  the  same  cabin  on  the  Lucky  Bald* 
win  and  Avon  claims? — ^A.  I  did. 
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Q.  And  the  next  day  where  did  you  go? — ^A.  On  that  day  I  started 
work  on  the  Agnes,  or  No.  47,  and  I  went  from  there  to  the  Octopus. 

Mr.  HuoHES.  Is  that  on  the  29th? — ^A.  Yes.  I  want  to  the  Octo- 
pus, survey  No.  42 ;  went  to  the  Ijobster,  survey  41 ;  and  then  to  the 
Socorro,  survey  No.  44. 

Q.  Now,  on  the  next  day  ? — ^A.  Well,  then  I  came  down  along  the 
Carlsbad,  survey  46. 

Mr.  Hughes.  On  the  Carlsbad? — ^A.  I  did  not  locate  any  stations 
on  that  that  day.  I  had  done  it  before.  I  came  to  a  point  on  the 
creek  where  I  had  intersected  the  work  on  the  Carlsbad  at  stations 
2  and  3  on  a  previous  date. 

Q.  In  going  down  to  the  Agnes  you  went  down  Clear  Creek  to  its 
mouth  and  then  over  to  Trout  Creek  and  then  upon  the  Agnes,  and 
commenced  your  work? — A.  I  think  so. 

Q.  Did  you  follow  across  the  Octopus  and  Lobster  practically 
along  the  trail  that  had  been  constructed  alon^  there? — A.  No.  I 
got  off  the  trail  in  a  great  many  places  to  see  ii  we  could  locate  any 
more,  or  any  other  opening  than  those  which  I  had  seen. 

Q.  And  after  establishing  your  last  station  on  the  Socorro  that 
day,  you  just  then  retumeaon  the  trail,  across  the  Carlsbad  to  the 
cabin,  dian't  you,  Mr.  Kennedy,  without  making  any  particular 
examinations  on  that  day  on  the  Carlsbad  ? — A.  Yes,  sir. 

Q.  Now^  in  going  from  the  Agnes  over  to  the  Socorro,  how  far  did 
you  get  off  the  trail,  Mr.  Kennedy,  on  the  Octopus  and  the  Lobster? — 
A.  Well,  the  most  of  this  prospecting  seemed  to  have  been  done  where 
they  made  the  trails,  and  I  can  not  tell  how  much  I  did  go  off  from 
one  time  to  another. 

Q.  And  for  that  reason  you  usually  followed  the  beaten  path  when 
you  went  across  ? — ^A.  When  I  was  going  to  make  any  distance  I  did, 
but  I  did  not  often  seek  the  beaten  paths. 

Q.  It  would  have  been  impossible  for  you  to  have  covered  that 
immense  stretch  of  territory  had  you  gone  a  very  considerable  dis- 
tance on  either  side  of  the  trail  ? 

Mr.  Sheridan.  I  object  to  the  question  as  leading. 

A.  Well,  I  did  not  make  on  that  trip  as  many  miles  a  day  as  I 
thought  I  did. 

Q.  Answer  the  question.  I  do  not  think  you  quite  understood  the 
question.    Read  the  question. 

(Question  read  by  the  reporter.) 

A.  No ;  it  would  not  be  impossible. 

Q.  But  you  did  not  cover  anv  considerable  territory  on  either  side? 

Mr.  Sheridan.  I  object  to  tliese  conclusions  by  counsel.  Ask  the 
witness  what  he  did,  and  let  him  testify  to  that  effect. 

Mr.  Gray.  I  will  just  say  to  counsel  that  I  have  my  own  way  of 
conducting  the  cross-examination,  and  it  will  have  to  go  whether  it 
is  good  or  bad. 

Sir.  SHERmAN.  That  is  true,  but  I  wish  to  record  my  objection. 

A.  Why  it  looked  here  in  one  spot  by  the  map  that  I  covered  more 
than  a  mile  away  from  the  trail. 

Q.  More  than  a  mile  away  from  the  trail? — ^A.  A  half  a  mile. 

Q.  In  which  direction,  and  where? — A.  Sight  down  through  the 
Socorro  claim  and  there  is  another  trail  there. 

Q.  That  is  along  the  creek  where  all  these  stations  here  are? — ^A. 
Tes,  sir. 
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Q.  And  also  to  the  Octopus  and  Lobster  claims,  Mr.  Kennedy? — 
A.  I  seem  to  have  been,  by  stations  located  there,  fully  a  quarter 
of  a  mUe  away  from  th^  trail.  ^ 

Q«  That  is  at  station  54  ? — ^A.  Yes,  sir. 

Q.  Can  you  say  you  were  that  far  off  the  trail  at  any  other  place, 
and  if  so,  where? — ^A.  I  may  have  been  off  of  that  trail  in  many 
places  where  I  did  not  find  any  coal.  I  can  not  keep  track  of  the 
places  where  I  was,  only  by  the  stations  recorded  on  me  map. 

Q.  Now  that  day  it  was  raining  very  hard,  Mr.  Kenneay? — ^A, 
Yes,  sir. 

Q.  Who  was  with  you  on  that  day,  Mr.  Kennedy? — A.  Mr.— 
that  was  on  the  29th? 

Q.  Yes. — ^A.  Mr.  Stoner  and  Mr.  James  McGrath. 

Q.  What  did  you  do,  and  what  did  they  do,  further  than  go  to 
these  places  where  you  have  marked  established  stations,  and  exam- 
ining them? — A.  Mr.  Stoner  took  a  cross  through  the  comers  to  the 
points  of  location. 

Q.  Did  you  find  all  of  the  comers  on  these  claims? — A.  I  do  not 
think  so. 

Q.  What  corners  of  the  Octopus  claim  did  you  find? — ^A.  Mr. 
Stoner  kept  those  notes  in  his  book  as  to  the  comers  we  found  and 
checked  the  courses  and  distances  from  them. 

Q,  As  far  as  you  know  you  have  not  any  data  to  show  what  cor- 
ners you  found  ? — ^A.  I  have  not  any  data,  but  I  was  to  comers  and 
saw  the  marks  on  them. 

Q.  What  comers  did  you  see  them  on? — ^A.  He  made  the  notes  of 
the  comers,  as  he  was  doing  the  surveying. 

Q.  I  mean  from  memory,  you  can  not  testify  to  anything  on  that 
point? — ^A.  Not  from  memory,  no. 

Q.  You  did  find  considerable  difficulty  in  locating  the  comers,  did 
you  not^  Mr.  Kennedy  ? — ^A.  I  thought  the  corners  were  well  located 
and  easily  found  all  over  the  property. 

Q.  Now  what  did  you  do  besides  finding  these  comers  and  estab- 
lishing these  stations  and  examining  these  points? — A.  I  thought 
that  was  a  pretty  good  day. 

Q.  I  think  it  was  too.  What  was  the  character  of  that  territory 
that  you  were  over  on  that  day,  as  to  its  being  covered  with  under- 

frowth  and  brush? — A.  I  think  that  day  we  found  snow  in  the 
rush,  and  along  this  trail  in  places ;  the  strata  was  quite  well  exposed 
in  places. 

Q.  And  coming  down  across  the  Socorro  you  found  a  very  dense 
brush  covered  the  country,  didn't  you? — ^A.  It  was  rather  orushy, 
as  I  remember. 

Q.  And  the  hills  rising  from  the  creek  you  went  down  there  are 
more  or  less  precipitous  and  difficult  of  ascent? — ^A.  Yes;  they  are. 

Q.  And  in  crossing  the  Socorro,  you  simply  followed  down  that 
creek,  didn't  you  ? — ^A.  Yes,  sir. 

Q.  Now,  you  say  it  was  pouring  that  day  ? — ^A.  It  was. 

Q,  Now.  the  next  day,  that  is  the  30th,  where  did  you  go? — A.  On 
that  day  I  was 

Q.  Just  state  what  you  did  first.  You  stopped  at  this  same 
camp  ? — ^A.  I  went  from  the  Cunningham  camp. 
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Mr.  Hughes.  May  I  suggest  that  you  start  on  the  date,  and  follow 
them  clear  through. 

Mr.  Gray.  Yes. — ^A.  From  the  Cunningham  camp  I  went  along 
the  line  of  the  Avon,  and  the  Lucky  Baldwin,  and  along  the  creek 
which  is  on  the  Carlsbad. 

Q.  That  is  the  same  Clear  Creek  trail  that  you  came  back  over  the 
day  before,  isn't  it  ? — ^A.  Yes,  sir. 

Q.  And  where  did  you  conmience  your  observations  and  work  on 
that  day? — ^A.  I  commenced  on  the  southeast  corner  of  the  Clear 
daim. 

Mr.  Hughes.  Southeast  or  southwest? — ^A.  Southwest 

Q.  At  station  70? — ^A.  Well,  I  followed  up  along  the  creek  ap- 
parently to  the  northeast  line  of  the  claim. 

Q.  That  is  along  Clear  Creek  there? — ^A.  Yes,  Clear  Creek  trail, 
and  then  up  along  the  line 'of  the  Newgate,  and  the  Ludlow. 

Q.  Along  the  same  trail? — ^A.  The  same  trail,  and  then  I  left 
that  trail  and  went  up  over  the  hill.  I  remember  very  distinctly 
I  was  on  no  trail  for  tne  whole  afternoon.  I  went  over  and  located 
a  point  apparently  on  the  line  between  the  Syndicate  and  the  New- 
gate. 

Q.  Station  79  ? — A.  Station  79,  and  then  over  to  nearly  the  center 
of  the  claim  on  the  Syndicate  claim  to  station  80.    Then  I  came  back. 

Q.  How  did  you  come  back? — ^A.  I  think  I  came  across,  and  came 
back  a  different  route ;  and  I  seem  to  remember  that  distinctly,  that 
I  took  a  distinctly  different  route  coming  back  because  I  did  not 
know  the  way  I  went  over. 

Q.  Have  you  any  notes  from  that  trip  back? — A.  I  have  hardly 
any,  but  I  remember  thinking  probably  of  the  synclinal  bein^  in 
there,  and  I  was  trying  to  locate  that  syclinal,  and  then  I  came  back 
and  struck  the  trail,  1  believe  in  about  the  southwest  or  about  the 
southeast  corner  of  the  Newgate,  and  went  along  that  trail  to  a  point 
near  the  northwest — ^near  the  northeast  corner  to  the  cabin,  and  re- 
mained here  all  night 

Q.  That  is  what  is  known  as  the  Hughes  cabin,  and  marked 
"  Cabin  "  on  the  Ludlow  claim  ? — ^A.  Marked  "  Cabin  "  on  the  Lud- 
low claim. 

Q.  Now,  you  have  no  notes  from  the  time  you  left  station  78  until 
you  returned  there  except  the  notes  made  at  stetions  79  and  80,  l^ir. 
feennedy? — ^A.  No,  sir. 

Q.  Who  was  with  you  on  that  day  ? — ^A.  On  that  day  Mr.  McGrath 
and  inj^f  were  alone. 

Q-  What  did  Mr.  McGrath  do  that  day? — ^A.  He  guided  me  te 
these  different  pointe. 

Q.  Did  you  locate  the  corners  that  day  on  this  claim? — A.  I  did. 

Q.  Have  you  notes  showing  what  corners  you  located  on  that 
day? — ^A.  Yes,  sir. 

Q.  What  corners  did  you  locate  on  that  day  ? — ^A.  From  the  Calais, 
the  northwest  comer  of  the  Calais,  we  ran  one  north  400  feet. 

Q.  That  would  not  locate  any  corner  except  what  you  call  the 
Calais  claim  ? — ^A.  The  northwest  comer  of  the  Calais  claim. 

Q.  Did  you  locate  any  other  comers? — ^A.  The  northwest  comer 
of  the  Calais  claim — southwest. 

Q.  Now,  what  does  your  notebook  show  of  ite  character  ? — ^A.  The 
compass  which  I  had  with  me  that  day  was  contrary  to  the  general 


CUNNINGHAM  COAL  ENTBIES.  61 

rule  of  compasses  carried.  There  was  a  wire  on  the  north,  not  the 
south,  end  of  the  needle,  and  in  every  instance  that  I  ever  saw  one 
before,  it  was  on  the  south  end  of  the  needle,  and  on  this  one  it  was 
on  the  north  end. 

Q.  What  kind  of  a  compass  did  you  have? — ^A.  I  had  a  Bruntoa 
and  a  Gurley  compass.    I  nad  two  of  them. 

Q.  Which  one  was  in  use? — ^A.  The  Brunton. 

Q.  Then  what  comer  did  you  say  it  was  of  the  Calais  claim  that 
you  located? — A.  The  southwest  comer. 

Q.  That  was  the  comer  you  located  that  day? — ^A.  Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  if  your  notes  are  correct,  it  was  the 
northwest  comer,  wasn't  it,  Mr.  Kennedy  ? — ^A.  It  was  the  northwest 
comer. 

Q.  But  you  did  not  make  any  examination  of  that  claim  on  that 
day,  did  you?  It  was  for  the  purpose  of  your  examination  com- 
mencing at  station  70? — ^A.  It  was  to  locate  that  coal-showing. 

Q.  Now,  what  other  corners  did  you  establish  that  day,  or  did  you 
find  that  day?  What  does  your  notebook  show?  It  shows  that 
you  found  the  northeast  comer  of  the  Adams,  don't  it,  Mr.  Kennedy  ? 
Your  notebook  shows  that  you  found  the  northeast  comer  of  the 
Adams? — ^A.  Yes,  sir. 

Q.  Is  that  correct  or  not? — A.  That  should  have  been  the  north- 
west comer. 

Q.  Now,  who  found  these  comers?  Did  you  or  Mr.  McGrath? — 
A.  Mr.  McGrath  in  nearly  every  case. 

Q.  He  measured  from  those  comers  to  the  point  where  you  fixed 
your  station  while  you  were  making  your  investigations  there? — ^A. 
No,  sir;  I  can  not  say  he  did  that,  but  he  assisted  some  in  checking 
me  up  at  times. 

Q.  Where  was  Mr.  Stoner  that  day? — ^A.  Mr.  Stoner,  I  believe, 
was  making  the  map. 

Q.  He  was  pretty  near  played  out,  wasn't  he  ? — A.  He  was. 

Q.  From  the  trip  that  you  had  taken  the  day  before  ? — ^A.  I  believe 
he  was,  yes. 

Q.  And  it  rained  that  day,  too,  didn't  it,  Mr.  Kennedy  ? — ^A.  Why, 
I  do  not  have  any  notes ;  I  think  it,  perhaps,  did  some. 

Q.  Judging  from  the  appearance  of  your  notebook? — ^A.  Yes; 
judging  from  that,  it  did  rain. 

Q,  Oa  the  next  day  what  did  you  do?  Just  describe  where 
you  started  in,  and  what  you  did  on  that  next  day. — ^A.  On  that  next 
day  I  went  up  on  the  Chezum  property. 

Q.  That  has  nothing  to  do  with  this  property? — A.  It  adjoins  this 
property. 

Mr.  Shebidan.  Do  you  mean  on  the  31st? 

Q.  That  would  be  on  the  81st,  wouldn't  it  ?— A.  The  31st. 

Q.  Where  is  the  Chezum  property  located  with  reference  to  this 
map  and  these  claims  shown  on  there? — ^A.  It  is  on  the  northeast. 

Q.  Now,  theiK  coming  back  to  the  matter  again,  when  did  you  next 
go  up  on  any  ox  that  ground?  The  next  day?  How  much  time  did 
yoti  spend  up  there  on  the  Chezum  ground? — A.  I  was  on  the 
Chezum  around  at  that  time  for  one  day,  and  I  was  on  the  opposite 
side  of  t£e  Cunningham,  and  out  along  Canyon  Creek  for  another 
day. 
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Q.  So  that  there  were  two  days  you  were  not  upon  the  ground 
shown  upon  this  map  ? — ^A.  Yes.  sir. 

Q.  That  would  be  the  31st  oi  July,  and  the  1st  of  August? — ^A. 
Yes;  the  1st  of  Au^st  I  was  on  the  ground,  and  came  back  to  the 
cabin,  I  think,  the  first  of  August 

Q.  At  night? — ^A.  I  think  so.  I  stayed  at  the  cabin:  stayed  there 
until  8  or  9  o'clock  one  night — one  evening — and  came  oack  down  to 
the  Cunningham  cabin. 

Q,  That  is  the  cabin  on  the  Ludlow,  or  the  Lucky  Baldwin,  or 
Avon  ? — ^A.  I  stayed  on  the  cabin  at  the  Ludlow  one  night,  and  left 
there  the  next  night,  I  think,  about  7  or  8  o'clock,  and  came  down  to 
the  cabin  which  is  called  the  Cunningham  camp  on  this  map. 

Q.  Then,  on  the  31st,  and  on  the  1st,  you  did  not  put  any  time  in 
on  the  property  which  is  shown  upon  your  map  there,  did  you,  or 
upon  any  of  these  lands  now  under  investigation? — ^A.  Well,  sir,  I 
did  not  make  any — ^just  a  minute — no,  sir;  on  August  1,  I  left  the 
camp  and  went  down  to  the  Stillwater. 

Q.  On  the  1st? — ^A.  Sunday,  August  1. 

Q.  The  Stillwater.  That  is  a  stream  down  to  the  south,  isn't  it, 
Mr.  Kennedy,  a  tributary  of  the  Bering  River? — A.  Yes,  sir. 

Q.  When  did  you  next  go  upon  these  claims  shown  upon  your  map, 
and  what  dates? — ^A.  On  Weanesday,  the  18th  day  of  August. 

Q.  Now,  in  the  meantime,  had  Mr.  McGrath  been  with  you  on  the 
other  properties  that  you  had  visited  and  examined  other  ground? — 
A.  No,  sir. 

Q.  Did  not  accompany  you  over  onto  the  Chezum  ground? — A. 
Well,  I  think  after  I  left  the  Cunningham  claim 

Q.  Well,  that  was  not  a  part  of  these  claims  over  on  the  Chezum 
ground  ? — ^A.  I  thought  you  asked  me  if  he  was  with  me  after  I  left 
the  Cunningham. 

Q.  No;  he  accompanied  you  over  onto  the  Chezum  property? — ^A. 
Yes,  sir;  he  did. 

Q.  And  over  onto  Canyon  Creek,  which  you  examined  after  that? — 
A.  No.  sir ;  he  was  not  with  me  down  on  Canyon  Creek. 

Q.  On  the  1st  of  August,  didn't  you  say  you  went  over  and  ex- 
amined the  creek? — A.  I  went  to  Greens  camp  on  the  1st  of  August, 
and  I  think  I  went  up  Canyon  Creek  on  the  2d ;  I  left  Stillwater  and 
went  up  Canyon  Creek  on  the  2d. 

Q.  He  was  with  you  at  that  time? — A.  No,  sir;  he  came  down  to 
Stillwater  with  me  and  went  back  that  Sunday  night. 

Q.  And  you  returned  to  the  ground  shown  upon  your  map  when  ? — 
A.  On  Wednesday,  the  18th. 

Q.  Of  August?— A.  Yes. 

Q.  Who  was  with  you  on  that  day? — A.  Mr.  Wingate,  Mr.  Lan- 
gille,  Mr.  Stoner,  and  Mr.  McGrath. 

Q.  Where  did  you  stop  that  night? 

Mr.  Hughes,   x  ou  mean  the  night  before. 

Q.  Where  did  you  stop  the  night  before? — A.  I  stopped  over 
across  Lake  Kushtaka. 

Q.  Where  did  you  stop  on  the  night  of  the  19th  of  August  when 
you  returned  ? 

Mr.  Hughes.  The  18th,  isn't  it? 

Q.  Didn't  you  say  the  19th?— A.  No;  on  the  18th. 

Q.  Very  well. — A.  I  stopped  at  the  Cunningham  camp. 
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Q.  What  time  that  day  did  you  arrive  at  the  camp? — ^A.  I  met 
these  people  down  along  Trout  Creek;  I  think  it  was  acx)ut  probably 
on  the  south  portion  of  the  Adams  claim,  survey  No.  68. 

Q.  What  time? — ^A.  About  8  or  9  o'clodk. 

Q.  In  the  morning? — A.  I  have  forgotten  the  time  it  was  in  the 
morning,  about  8  or  9  o'clock,  I  think. 

Q.  Did  you  do  some  work  that  day? — A.  Yes,  sir. 

Q.  Then,  just  state  where  vou  went  and  what  you  did. 

Mr.  Hughes.  You  stopped  on  claim  58.    On  this  map  it  is  55. 

Au.  There  is  a  line  drawn  right  through  on  this  map-; — 

Mr.  Shebipan.  The  trail  line  as  charted  there  makes  it  look  almost 
like  an  8. 

Q.  If  you  refer  to  that  up  there 

Mr.  llvQHEa.  Where  did  you  ffo? 

Q.  Where  did  you  so  on  mat  aay,  Mr.  Kennedy,  and  what  did  you 
do? — ^A.  I  went  up  along  there  [indicating]  and  took  our  provisions 
along  the  trail  until  we  reached  the  Tenino,  and  until  we  ^ot  to  the 
tunnel  of  the  Tenino,  and  made  a  survey  of  that  tunnel,  made  a 
specific  examination  around  there,  of  which  I  had  previously  ex- 
amined. I  did  not  keep  notes  of  anything  but  the  survey  of  the  tun- 
nel, which  I  hadn't  haa  before. 

Q.  And  then  what  did  you  do? 

Mr.  Hughes.  What  station  would  that  be? — ^A.  Sixteen,  I  thikk; 
16  or  17. 

Q.  All  right  then,  what  did  you  do  ? — ^A.  After  completing  that 
we  went  back  to  the  Cunningham  cabin,  which  is  on  a  une  between 
the  Lucky  Baldwin  and  the  Avon. 

Q.  Did  you  establish  or  find  any  comers  on  that  claim  on  that 
day  ? — A.  I  do  not  think  so,  imless  Mr.  Langille  did. 

Q.  I  am  speaking  of  you. — A.  I  did  not  locate  any  that  day. 

Q.  What  did  you  do  the  next  day,  the  19th  ? — ^A.  The  next  day  we 
left  the  cabin  and  went  up  a  creek  on  the  Lucky  Baldwin. 

Q.  Just  state  in  what  direction. — ^A.  In  an  easterly  direction,  and 
followed  along  in  an  easterly  direction  partly  across  the  lines,  and 
then  went  in  a  northeasterly  direction  toward  and  on  to  the  Bedford, 
and  continued  that  northeasterly  direction  to  the  Boston. 

Q.  Just  indicate  along  there  what  stations  you  passed. 

Mr.  Hughes.  So  that  I  can  follow  you.  This  is  on  the  19th  of 
August  Will  you  indicate  what  stations  you  passed,  as  shown  on 
this  map  on  that  day,  and  then  I  can  follow  you? — ^A.  Well,  begin- 
ning at  station  270  on  the  Lucky  Baldwin,  I  went  along  to  different 
stations,  275  on  the  Lyons,  and  over  to  278  and  279  and  280,  and  281 
on  the  Bedford,  and  then  up  to  283  and  284  on  the  Boston,  and  then 
up  to  285  and  286  on  the  Tulare. 

Mr.  Hughes.  And  followed  practically  along  the  line  of  the  con- 
tour?— ^A.  I  would  say  yes,  Mr.  Huffhes. 

Mr.  Hughes.  Followed  along  the  line  of  the  contour? — ^A.  No,  sir; 
irregularly  all  around  that  country,  and  then  to  stations  287,  288, 
289,  290,  291,  and  292  on  the  Tulare,  and  then  about  due  north  to  293 
on  the  Plutocrat.  I  came  from  there  down,  and  struck  the  trail,  I 
think  not  far  from  the  cabin  on  the  Ludlow,  and  from  there  direct 
into  the  cabin,  which  is  the  cabin  marked  Cunninc^ham  camp. 

Q.  Mr.  Kennedy,  who  was  with  you  that  day  i— A.  Mr.  Wingate, 
3Ir.  Langille,  Mr.  S.  N.  Stoner,  and  James  McGrath. 
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Q.  Did  you  find  any  of  the  corners  on  any  of  these  claims  on  that 
day ! — ^A.  I  remember  being  right  at  one  corner.  I  was  at  the  north- 
east corner  of  the  Bedford  claim. 

Q.  Did  you  go  to  any  other  comers  on  that  day  ? — ^A.  On  that  day 
Mr. 

Q.  No;  I  am  asking  you  what  you  did? — ^A.  I  don't  remember  of 

S>inff  to  any  other  corners.    I  remember  I  located  the  work  from  the 
.  S.  L.  M.  station. 

Q.  Did  you,  Mr.  Kennedy,  examine  each  of  these  stations  and  the 
coaT  exposures  at  each  of  the  stations  which  you  have  marked  upon 
that  route  you  took  that  day? — A.  I  examined  all  of  them,  if  I 
remember  right,  except  the  one,  I  think,  I  said  that  I  looked  at  from 
a  distance.  On  this  string  in  the  canyon  it  was  so  abrupt  that  we 
•could  not  get  down. 

Q.  What  is  it  that  you  refer  to? — A.  I  think  on  the  Tulare,  stations 
287,  288,  289,  290,  and  291,  I  did  not  get  down  to  the  lower  ones. 
We  were  at  the  upper  one  or  two. 

Q.  As  a  matter  of  fact,  the  country  breaks  very  abruptly,  and  to 
the  east  down  on  Canyon  Creek  along  the  west  line  of  the  Boston, 
and  the  Tulare  claims,  doesn't  it,  and  it  is  almost  impossible  to  get 
down  on  the  Canyon  Creek  slope  of  these  claims? — A.  I  do  not 
recall  that  it  is  just  on  these  claims,  but  that  is  the  condition  along 
several  of  them;  yes. 

Q.  And  it  is  impossible,  and  it  was  impossible,  to  examine  a  large 
part  of  these  claims  because  of  the  fact  that  they  were  on  the  Canyon 
Creek  slope  of  the  mountain? 

Mr.  SHERmAK.  I  object  to  the  form  of  the  question.  Ask  the 
witness  what  he  knows  about  the  situation. 

Mr.  Hughes.  That  is  perfectly  proper  cross-examination ;  this  is 
not  direct-examination. 

The  Commissioner.  Answer  the  question. 

A.  There  is  a  very  deep  and  steep  canyon  there,  and  the  hill  is  very 
abrupt  on  the  east  side  of  part  of  these  claims. 

Q.  Now,  in  starting  in  at  the  Cunningham  camp  that  morning, 
what  you  call  the  Cunningham  camp,  the  cabin  on  the  Lucky  Baldwin 
claim,  you  started  at  an  elevation  of  about  what,  Mr.  Kennedy? — 
A.  Well,  at  270,  I  show  an  elevation  of  570  feet. 

Q.  No,  no;  at  the  cabin  where  you  commenced  your  day's  jour- 
ney?— ^A.  I  think  that  elevation  is  about  150  or  200  feet.  I  don't 
remember  exactly. 

Q.  And  you  climbed  up  to  an  elevation  of  over  2,200  feet,  did  you 
not? — A.  Yes,  sir;  it  was  a  good  elevation  there. 

Q.  Well,  can't  you  tell  from  the  maps? — A.  I  would  have  to  go 
all  over  the  notes  to  state 

Q.  All  right;  then,  where  did  you  go  that  day? — A.  (Continuing.) 
What  height  I  did  go. 

Q.  I  wish  you  would  find  out,  if  you  can? — A.  We  went  approx- 
imately to  an  elevation  of  2,000  feet. 

Q.  You  went  to  an    elevation   of   2,250   feet,  did   you   not,  Mr. 

Kennedy,  and  you  arrived  at  station ^A.  I  find  elevations  here  of 

2,000  feet. 

Q.  Now,  Mr.  Kennedy,  when  you  arrived  at  station  281  you  had 
reached  an  elevation  of  approximately  1,750  feet,  hadn't  you? — ^A. 
My  aneroid  showed  2,200  leet  at  that  point. 
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Q.  At  Station  281  ?— A.  281. 

Q.  2^0D  feet,  and  then  you  descended,  didn't  you? — ^A.  I  think 
we  followed  the  ridge  along  pretty  well. 

Q.  And  came  to  an  elevation  at  station  288  of,  approximately,  1,900 
feet,  didn't  you,  or  2,000  feet? — A.  My  notes  show  1,920  feet  at  sta- 
tion 283. 

Q.  And  your  elevation,  as  you  determined  at  that  time,  at  stations 
281  and  283  were  approximatelv  the  same — ^283  being  some  80  feet 
below  281 — ^282 — I  mean — I  will  withdraw  that  question.  I  see  I 
am  in  error.  You  then  descended,  Mr.  Kennedy,  until  you  came  to 
286.  What  was  the  elevation  at  286  ? — ^A.  I  don't  seem  to  have  any 
elevation  at  286. 

Q.  But  from  the  contours  upon  your  map,  if  thw  are  correct,  that 
is  at  an  elevation  of  about  1,760  feet,  isn't  it?— A.  Yes,  sir. 

Q.  And  you  then  again  raised  to  what  elevation  at  station  291! — ^A. 
291  was  down,  that  was  one  that  we  did  not  go  to. 

Q.  Oh,  you  did  not  go  there  ? — ^A.  No. 

Q.  Did  you  go  and  visit  any  of  those  stations  from  287  to  291 ! — 
A.  287  we  were. 

Q.  What  elevation  did  you  have  there? — ^A.  An  elevation  of  2,100 
feet. 

Q.  And  you  then  continued  to  rise  to  station  292 ;  what  was  your 
elevation  there? — ^A.  2,080  feet. 

Q.  Now,  the  route  that  you  took  on  that  day  was  a  verv  rough 
and  difficult  one  to  cover,  wasn't  it,  Mr.  Kennedy? — A.  Well,  it  was 
all  rou^h.     I  did  not  see  very  many  pleasant  routes  to  take  up  there. 

Q.  Well,  that  was  particularly  so — that  was  a  particularly  hard 
trip  ? — ^A.  Why,  it  was  a  hard  tnp,  yes. 

Q.  And  a  great  deal  of  underbrush? — A.  No;  we  took  pretty  well 
up  the  creek  until  we  got  out  of  the  timber  line. 

Q.  Following  the  route  up  the  center  of  the  creek,  wading  a  large 
part  of  the  way? — ^A.  I  think  we  did.    There  was  very  little  trail. 

Q.  And  climbing  over  the  rocks  and  falls  of  the  creek? — ^A.  I  don't 
note  those  kind  of  things,  but  I  think  we  did. 

Mr.  Sheiodan.  I  submit  Mr.  Gray  is  testifying  of  his  own  per- 
sonal knowledge.  He  should  ask  the  witness  whether  there  are  any 
rocks  or  not 

Mr.  Gray.  If  counsel  was  quite  familiar  with  the  rules  of  cross- 
examination  he  would  know  that  leading  questions  are  entirely  proper 
at  that  time. 

Mr.  Shemdan.  If  you  want  to  testify,  Mr.  Gray,  I  suggest  that  you 
be  sworn  and  take  the  witness  stand. 

Mr.  Hughes.  I  would  like  to  recommend  that  the  observations 
made  by  the  commissioner  at  the  beginning  may  be  enforced  through- 
out this  hearing.    We  will  save  record  and  time. 

The  Commissioner.  There  has  been  no  change  in  the  observations 
I  made  at  the  beginning  of  these  proceedings.  All  remarks  of  coun- 
sel will  be  noted  of  record. 

Q.  Now,  what  was  the  condition  of  the  weather  on  that  day,  Mr. 
Kennedy? — ^A.  Well,  I  don't  know.  I  don't  seem  to  have  noted  the 
condition  of  the  weather. 

Q.  Raining,  though,  I  suppose,  as  usual? — ^A.  Well,  there  were 
vwy  few  days  that  it  did  not 
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Q.  Found  some  snow  up  there,  Mr.  Kennedy? — ^A.  Why,  I  think 
we  did. 

Q.  How  did  you  determine,  except  from  the  comer  of  the  Bedford 
claim,  which  you  refer  to,  and  the  U.  S.  L.  monument,  which  you 
have  also  referred  to,  where  you  were,  and  how  did  you  establish 
your  stations  with  reference  to  the  corners  or  lines  of  the  daim? — 
A.  Mr.  Stoner  and  Mr.  Langille  did  the  locating  of  the  points  that 
day. 

Q.  As  far  as  you  know,  they  may  not  be  exactly  accurate,  or  accu- 
rate at  all  ? — ^A.  Why,  I  looked  over  these  things  from  the  U.  S.  L. 
monument  on  this  corner  that  we  found  and  I  would  say  they  are 
approximately  correct.  I  would  not  say  they  are  positive  to  a  few 
feet 

Q.  On  the  course  that  you  followed,  that  monument  and  corner 
would  be  over  a  mile  apart,  wouldn't  they? — A.  I  think  they  run 
from  other  comers. 

Q.  Well,  I  am  asking  you  if  that  is  not  true  ? — ^A.  I  think  it  is. 

Q.  You  yourself  did  not  determine  where  any  comers  were? — 
A.  That  one  comer  I  saw  personally. 

Q.  You  saw  the  monument? — ^A.  Yes. 

Q.  But  you  did  not  see  any  other  corners? — ^A.  They  were  doing 
the  locating.    I  did  not  see  any. 

Q.  And  m  going  up  and  along  the  Boston  claim  you  went  very 
nearly  along  the  west  line  of  the  claim,  didn't  you? — ^A.  I  really 
could  not  say  that ;  there  was  no 

Q.  Not  sufficiently  familiar  with  where  the  line  was  to  say  defi- 
nitely?— ^A.  No. 

Q.  You  did  not  make  any  examination  from  Canyon  Creek  in  a 
westerly  direction  over  the  surface  of  the  Boston  or  the  Tulare  claims, 
did  you,  Mr.  Kennedj^  ? — ^A.  I  could  not  say  I  was  on  the  claims.  I 
made  several  observations  along  that  creek  as  I  went  up  there,  to  de- 
termine the  regularity  of  the  strata  of  the  rock  and  veins  therein,  and 
also  on  the  other  side  of  the  creek. 

Q.  Now,  what  were  you  doing  on  the  20th  ?  You  said  that  you  re- 
turned to  the  cabin  on  the  Lucl^^  Baldwin  and  Avon  on  the  night  of 
the  19th.— A.  Yes.  I  went  that  day  to  stations  294,  295,  and  296— 
if  you  can  help  me  find  them  on  there. 

The  Commissioner.  What  day  is  that? — A.  The  20th.  It  is  ap- 
proximately in  the  southwest  corner  of  the  Ludlow. 

Q.  You  went  from  the  cabin  on  the  Lucky  Baldwin  and  Avon  up 
along  Clear  Creek  trail,  and  made  examination  near  the  southwest 
corner  of  the  Ludlow,  did  you,  Mr.  Kennedy? — ^A.  I  was  there  an- 
other day,  and  there  were  several  stations  which  were  all  lower  down 
than  that. 

Q.  You  did  not,  as  a  matter  of  fact,  show  upon  your  map,  show 
these  stations,  because  you  say  you  visited  that  place  at  some  previous 
time? — A.  No;  I  think  I  did  note  that  station  on  there.  I  can  tell 
what  I  done  there;  here,  that  point  was  my  first  station,  77,  and  it 
appears  on  my  notebook  on  the  second  trip  as  station  294;  and  it  is 
on  the  map. 

Q.  What  were  you  doing  there  that  day? — A.  We  examined  the 
tunnel  which  was  driven  in  there. 

Q.  Who  was  with  you? — A.  Mr.  Wingate,  Mr.  Langille,  and  Mr. 
Stoner,  and  Mr.  McGrath. 
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Q.  Did  you  survey  that  tunnel  that  day,  Mr.  Kennedy! — A.  Yes, 


Q.  What  else  did  you  do  that  day ! — ^A.  Came  back  along  the  traiL 

Q.  The  same  Clear  Creek  trail  ? — ^A.  The  same  Clear  (Seek  trail ; 
and  apparently  went  to  stations  295  and  296. 

Q.  Where  are  they? — ^A.  On  the  other  entries  in  the  same  neigh- 
borhood. 

Q.  Not  shown  by^  these  numbers  upon  the  map  f — A.  I  think  they 
are  in  that  same  neighborhood.    I  don't  seem  to  oe  able  to  find  them. 

Q-  On  what  claims? — ^A.  In  the  neighborhood  of  the  Ludlow. 

Q.  That  is  near  the  southwest  corner  of  the  Ludlow  ? — ^A.  Yes. 

Q,  Or  the  southeast  comer  of  the  Newgate? — A.  Yes,  sir. 

Q.  What  did  you  do  there,  Mr.  Kennedy  ? — ^A.  My  notes  show  that 
at  295  I  found  a  vein  of  coal  10  feet  thick. 

Q.  Did  you  do  any  more  than  examine  them? — ^A.  I  think  not. 
Did  I  say  that  was  294? 

Q.  295,  you  said  ? — ^A.  296 ;  and  also  found  coal  10  feet  plus. 

Q.  And  you  are  not  able  to  definitely  locate  either  of  those  stations 
upon  the  map? — A.  I  don't  seem  to  l>e  able  to  find  them  there. 

Q.  Did  you  do  anything  more  than  examine  those  two  stations, 
295  and  296?-^A.  I  think  we  went  back,  then,  after  that. 

Q.  I  don't  want  what  you  think;  unless  you  can  testify  from  your 
notes  or  from  your  memory. — A.  Why,  we  went  back  to  the  Cun- 
ningham camp. 

Q.  By  that  you  mean  the  cabin  on  the  line  of  the  Lucky  Baldwin 
claim? — ^A.  Yes. 

Q.  Now,  it  was  raining  that  day,  I  suppose,  too,  Mr.  Kennedy? — ^A. 
Well,  I  have  not  made  any  notes  as  to  the  days  it  was  raining. 

Q.  What  was  the  next  day? — A.  I  left  there  and  went  over  to  the 
point  known  as  the  "  English  Company's  camp." 

Q.  Did  you  return  agam  to  this  territory  shown  upon  the  map  that 
is  presented  to  make  any  further  examination  ? — A.  Not  on  this  in- 
dividual property,  but  previous  to  that  I  had  examined  a  lot  of  work 
concerning  it  on  the  Canyon  Creek  side  between  the  dates  of  August 
2  and  August  20. 

Q.  On  which  side  was  that? — ^A.  That  would  be  on  the  east  side  of 
the  property. 

Q.  Across  Canyon  Creek  ? — ^A.  Across  Canyon  Creek. 

Q.  A  mile  or  more  distant  easterly  from  the  ground  which  you 
show  upon  your  map? — ^A.  No,  I  thmk  I  examined  some  property 
half  a  mile  from  there ;  and  then  at  that  point  the  canyon  is  probably 
half  a  mile  wide. 

Q.  And  that  represents  the  examination  you  made  upon  the 
ground  ? — ^A.  On  the  ground ;  but  from  and  around  the  other  hills  I 
took  the  strike. 

Q.  I  mean  so  far  as  it  relates  to  these  claims  ? — ^A.  Well,  it  relates 
to  them ;  the  examination  I  made  on  the  other  ground  by  taking  the 
strike  and  dip  of  the  veins  which  I  found  on  a^'oining  land  which  I 
expected  would  lead  onto  the  claims  finally. 

Q.  That  is,  from  Jthe  examination  of  that  adjoining  other  ground 
you  speak  of,  you  determined  these  coal  veins  you  found  there,  be- 
cause of  their  dip  and  strike  and  the  character  and  formation  or  the 
country,  would  dip  beneath  and  extend  into  and  beneath  and  under 
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these  claims  concerning  which  you  have  testified? — A.  Portions  of 
them. 

^  Q.  Tea    Now,  what  was  the  general  course — well,  which  por- 
tion  

Mr.  Hughes.  This  refers  to  the  examination  you  made  on  the  east 
side  of  Canyon  Creek? — A.  Sir? 

Q.  I  say  that  refers  to  the  examination  you  made  on  the  east  side 
of  Canyon  Creek,  a  portion  of  the  veins  discovered,  their  dip,  and 
nature? — ^A.  The  strite  seems  to  carry  across  over  tne  ridge  on  the 
Canyon  Creek  side  into  this  property. 

Q.  Into  what  claims?  What  1  was  asking — ^pardon  me  for  break- 
ing in;  I  don't  want  to  prolong  this  exammation — ^is,  which  of  the 
claims  on  this  map  would  have,  according  to  your  observation,  the 
veins  you  discovered  on  the  east  side  of  Canyon  Creek  extending 
under  them? — ^A.  Well,  now,  I  could  not  enumerate  the  exact  veins. 
While  over  on  the  Canjon  Creek  side  I  could  see  part  of  this  prop- 
erty, and  by  taking  their  strike  I  saw  they  would  reach  this  property, 
but  I  did  not  know  or  could  not  tell  just  which  claims  they  would 
hit  on  the  opposite  side.  In  general,  they  ran  from  this  property 
[indicating]  over  to  this  property. 

Q.  What  was  the  general  course  or  strike  of  the  veins? — ^A.  Why, 
the  approximate  strike  ran  from  north  40  to  60  east,  and  southwest. 

Q.  And  the  dip? — A.  And  the  dip  was  approximately  north  40 
west. 

Q.  What  is  the  general  character  of  the  surface  of  the  land  within 
these  various  claims,  the  33  claims  which  you  have  testified  con- 
cerning?— ^A.  The  general  character? 

Q.  Yes,  of  the  surface  ? — A.  Why,  it  is  rolling  and  irregular.  It ' 
is  rolling  land. 

Q.  Quite  broken,  isn't  it,  quite  cut  by  numerous  canyons  and  ra- 
vines?— A.  Yes,  by  two  principal  ones. 

Q.  And  along  which  numerous  measures  of  coal  has  been  ex- 
posed?— A.  Yes,  sir. 

Q.  Now,  Mr.  Kennedy,  in  your  examination,  you  have  spoken  of 
many  places  where  the  walls  have  slid  into  the  openings  that  were 
oripnally  made  upon  the  coal.  What  reason  were  there  for  these 
walls  sliding  in;  wl^at  was  the  cause  of  that? — ^A.  Why,  there  the 
excavation  was  made,  it  was  not  sloped  enough,  and  not  necessarily 
to  the  slope ;  and  the  banks  above  have  slid  in  oy  the  softening  of  the 
earth.  [ 

Q.  Due  to  extensive  rainfall,  and  a  great  fall  of  snow  in  that 
country,  isn't  it? — A.  I  would  say  so. 

Q.  And  the  melting  of  the  snow? — A.  Yes,  sir. 

Q.  It  would  be  very  difficult  to  keep  an  opening  of  that  kind  open 
year  after  year  without  practically  performing  the  work  over  again 
each  year? — A.  Yes,  it  would. 

Q.  The  surface  of  these  hills  is  covered  with  considerable  soil,  I 
would  say,  and  vegetable  matter,  aren't  they  ? — ^A.  Yes,  sir. 

Q.  And  that  is  what  has  slid  into  these  openings  that  originally 
existed  there? — A.  Yes. 

Q.  You,  of  course,  have  not  testified  that  you  examined  every 
opening  on  this  entire  group  of  claims,  Mr.  Kennedy? — ^A.  I  made 
an  effort  to  find  them ;  there  might  have  been  some  there  I  didn't  see. 
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Q.  But  you  don't  want  to  be  understood  as  seeing  them  all? — A.  I 
yisited  all  that  I  knew  of. 

Q.  Now,  Mr.  Kennedy,  in  the  report  which  was  prepared  by  the 
geological  department  survey  by  Mr.  Martin  he  estimated  the  an- 
nual rainfall  m  the  neighborhood  as  in  excess  of  150  inches.  From 
your  visit  to  that  country^  and  your  acquaintance  with  it,  would  you 
say  that  that  amount  is  a  conservative  estimate? — ^A.  I  did  not 
make  any  notes  of  that  at  all.  I  know  it  was  raining  enough  and 
plenty  to  suit  me,  but  I  did  not  make  any  estimate  as  to  the  amount 
which  fell. 

Q.  There  is  a  very  great  rainfall,  then,  in  that  country,  is  there 
not? — ^A.  There  was  during  my  time. 

Q.  And  from  the  observations  you  were  able  to  make,  you  can 
say  there  is  a  great  annual  rainfall  i — ^A.  I  should  think  so,  yes. 

(Recess  taken  to  2  p.  m.) 


AFTER  RlSCESS. 


November  22,  1909 — 2  p.  in. 

Appearances:  Hon.  William  J.  McGee,  United  States  Special 
Commissioner;  Mr.  James  H.  Sheridan  and  Mr.  William  B.  Pugh, 
coimsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  claimants. 

ANDREW  KENNEDY  on  the  stand. 

Cross-examination  by  Mr.  Gray: 

Q.  In  answer  to  my  cjuestions,  you  had  given  each  day  the  work 
you  did  and  what  you  did  and  where  you  went.  That  comprises  the 
work  which  you  did,  without  asking  you  further  as  to  any  specific 
matter — that  comprises  the  work  you  did  up  there  while  investigating 
this  property  which  you  have  shown  on  your  map;  am  I  correct? — 
A.  I  made  a  further  study  of  it  by  plotting  this  after  I  came  back. 

Q.  I  mean  upon  the  ground  ? — ^A.  Yes. 

Q.  That  is  all  you  did  upon  the  ground  ? — ^A.    Yes,  sir. 

Q.  How  many  days  that  you  were  actually  engaged  on  the  ground 
was  Mr.  Stoner  out  with  you  on  the  ground? — A.  I  would  have  to 
go  all  over  these  notes  to  give  the  exact  number  of  days  he  was 
with  me  on  the  ground. 

Q.  You  have  mentioned  in  answer  to  my  specific  questions  as  to 
each  day  you  gave  that  they  were  with  you,  and  each  day  as  you 
took  it  from  your  notes? — A.  Yes,  sir. 

Q.  Now,  Mr.  Kennedy,  you  went  up  there — ^you  said  you  went  up 
there  under  instructions  from  Mr.  Giavis? — A.  Yes,  sir. 

Q.  Who  was  at  that  time  chief  of  field  division? — A.  Yes,  sir. 

Q.  Were  those  instructions  in  writing? — ^A.  Well,  now,  I  don't 
positively  remember.    They  usually  are. 

Q.  Well,  I  want  you  to  give  me  your  best  recollection  of  this  mat- 
ter. Have  you  any  of  your  papers  in  connection  with  the  matter 
here? — ^A.  No,  sir;  that  is  usually  in  the  form  of  a  letter. 

Q.  Well,  did  he  give  you  a  letter  at  the  time  that  you  went  up 
there? — ^A.  I  rather  think  he  did,  but  I  would  not  be  clear  on  that 

Q.  Well,  if  he  did,  where  is  that  letter  now  ? 
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Mr.  Hughes.  It  should  be  in  the  goyemment  files,  it  seems  to  me. 

Mr.  Sheridan.  I  will  state  I  do  not  recall  any  letters  of  instruction 
to  Mr.  Kennedy,  because  when  I  came  out  here  and  took  charge  of 
this  matter  Mr.  Kennedy  was  already  in  Alaska.  Now,  if  there  was 
anv  letter  Mr.  Kennedy  should  have  a  recollection  of  it,  and  prob- 
ably it  can  be  found  in  the  files  of  the  letters.  I  will  inquire  about  it 
and  if  so  I  will  be  glad  to  furnish  it  to  you. 

Q.  Now,  while  we  are  waiting  for  that  I  will  ask  you  one  or  two 
other  questions.  Mr.  Kennedy,  I  wish  you  would  a^in  describe  that 
tunnel  that  you  found  on  the  Tenino  claim  at  station  18,  I  think — 
no;  16 — at  station  16? — ^A.  That  is,  as  to  the  distance  it  was  driyenf 

Q.  Yes;  just  describe  the  tunnel.  What  kind  of  a  tunnel  it  was 
and  all  about  it — ^A.  It  was  a  tunnel  driven  in  a  southwesterly  direc- 
tion. 

Q.  Just  go  ahead  from  your  notes  and  just  describe  the  tunnel. — ^A. 
It  was  driven  in  a  westerly  direction  235  feet,  with  branches  off  of 
it.  One  branch  208  feet;  one  84  feet;  one  63  feet,  and  other  short 
branches. 

Q.  Evidently  driven  for  the  purpose  of  prospecting  that  seam  of 
coal,  wasn't  it,  Mr.  Kennedy  ? — ^A.  It  appeared  to  me  that  way. 

Q.  In  your  examination,  Mr.^  Kennedy,  on  Saturday  you  spoke  of 
the  elevations  of  the  Tenino  claim  and  of  the  highest  point,  approxi- 
mately, on  the  Rutland  claim.  In  giving  those,  you  took  it  from  the 
contour  map,  did  you  not? — ^A.  I  rather  think  I  did. 

Q.  And  tney  were  only  intended  as  approximate  elevations,  as  you 
gathered  them  from  the  contour? — ^A.  Yes;  and  I  want  to  say,  these 
locations  on  these  claims  are  also  approximate  and  not  an  absolute 
certainty. 

Mr.  Sheiudan.  I  find  that  there  is  a  letter  giving  instructions  to 
Mr.  Kennedy  concerning  this  group  of  what  is  known  as  the  Cun- 
ningham group,  and  also  including  a  large  number  of  other  matters 
not  at  all  here  pertinent  to  these  issues,  and  concerning  other  investi- 
gations, and  with  other  instructions,  which  under  the  law  and  under 
the  department  regulations  we  are  not  permitted  to  divulge  the  con- 
tents of  the  letters. 

Mr.  Hughes.  Can  we  have  a  copy  of  it  made? 

Mr.  Shekidan.  There  is  no  particular  part  of  it  which  specifically 
refers  to  this  group  in  such  a  way  that  we  could  separate  it  from 
the  other  matters  which  are  contamed  in  this  letter,  and  which  are 
confidenial  under  the  rules  of  the  department  until  the  reports  are 
made  on  them,  and  therefore  I  am  not  at  liberty  to  give  it  to  you. 

Mr.  Hughes.  Will  you  give  it  to  Mr.  Kennedy,  so  he  can  identify 
it  as  being  a  copy  of  tne  instructions  he  received  ? 

Mr.   PuQH.  What  would  be  the  purpose  of  the  identification? 

Mr.  Gray.  Mr.  Kennedy  was  not  sure  ne  received  written  instruc- 
tions and  I  want  to  have  him  state  that. 

Mr.  PuGH.  He  testified  that  his  instructions  are  in  writing. 

Mr.  Hughes.  We  will  consent  to  have  you  submit  it  to  him  with- 
out any  infraction  of  the  rules  of  the  department  on  your  part.  All 
we  would  like  is  to  have  the  witness  answer  so  he  can  say  specifically 
whether  he  had  written  instructions  or  not. 

(Copy  of  letter  was  thereupon  handed  to  the  witness  by  Mr. 
Sheri^n.) 
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A.  This  is  the  letter  addressed  to  me  and,  I  believe,  the  instructions 
given  to  me  when  I  went  to  Alaska. 

Q.  (By  Mr.  Gray.)  This  is  the  letter  which  you  just  had  in  your 
possession,  which  counsel  for  the  Government  now  presented  to  you, 
and  is  a  cooy  of  the  letter  of  instructions  which  you  received  at  that 
time  from  Mr.  Glavis? — ^A.  It  is. 

Q.  And  you  do  not  know  where  the  original  of  that  is,  Mr.  Ken- 
nedy?— ^A.  Why,  I  do  not  know.  We  have  been  crowded  up  in  the 
office  very  much,  and  I  may  have  taken  it  to  Alaska  with  me,  which 
I  likely  did. 

Q.  Did  you  bring  it  back? — ^A.  I  could  not  tell  that,  because  we 
have  not  any  files  in  the  office  where  we  can  keep  anything;  they  are 
thrown  in  the  drawers  there  and  we  can  not  keep  track  of  our  papers. 
The  Government  has  no  files. 

Mr.  Gray.  We  are  not  disposed  to  place  counsel  for  the  Govern- 
ment in  any  position  in  any  way  violating  any  rules  of  the  depart- 
ment, or  the  witness  either,  but 

Q.  I  will  now  ask  you,  Mr.  Kennedy,  if  after  having  examined  that 
letter  of  instructions — if  you,  in  your  work  in  AlaSca,  did  all  the 
things  which  you  were  directed  to  do  by  that  letter  of  instructions, 
so  far  as  relating  to  the  claims  which  are  involved  in  this  hearing? — 
A.  I  rather  think  I  did. 

Q.  We  now  ask  you,  Mr.  Kennedy,  after  having  refreshed  your 
memory  with  that  copy  of  the  letter  of  instructions,  whether  you 
were  directed  and  referred  only  to  the  claims  involved  in  this  hear- 
ing— whether  you  were  instructed  to  do  more  than  ascertain  whether 
the  lands  within  the  several  entries  were  coal  lands  in  character? — 
A.  I  was  also  instructed  to  ascertain,  if  I  could,  the  amount  of  work 
done  on  the  property  in  a  general  way. 

ITie  Commissioner.  Is  that  all  of  the  cross-examination,  Mr.  Gray  ? 

Mr.  Gray.  That  is  all;  yes. 

Redirect  examination  by  Mr.  Sheridan  : 

Q.  Mr.  Kennedy,  in  describing  the  examinations  that  you  made  of 
the  entries  included  in  this  group  now  under  investigation,  do  vou 
wish  to  convey  the  impression  that  you  pursued  the  lines  indicated  by 
you  on  your  direct  and  cross-examinations  along  the  trails  to  the  sta- 
lions  set  out  on  your  map  without  spreading  away  from  these  stations 
generally  on  each  entry? 

Mr.  Hughes.  Object  to  the  question  as  leading,  suggestive,  and 
argumentative. 

A.  Why,  I  know  that  in  several  instances  we  got  away  from  the 
trail  entirely  because  there  was  no  trail  to  a  number  of  these  openings 
that  we  located. 

Q.  Did  you  or  did  you  not  make  it  your  purpose  to  look  over  the 
area  of  each  entry  generally  with  a  view  of  ascertaining  the  de- 
velopments thereon? 

Mr.  Hughes. 'Objected  to  as  incompetent  and  immaterial;  the 
material  question  beimg  what  he  did  and  not  what  his  purpose  was. 

A.  Where  I  could  md  any  improvements  had  been  made  I  made 
an  effort  to  see  those  and  learn  what  they  were ;  and  also  any  improve- 
ments or  prospects. 

Q.  Did  you  examine  each  individual  entry  for  the  purpose  of  dis- 
covering these  prospects? — ^A.  Yes,  sir. 
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Q.  Or  did  you  obtain  information  from  somebody  else  concerning 
the  prospects  on  each  entry? 

Mr.  Hnonxs.  I  object  to  that  as  assuming  in  this  examination  that 
the  witness  has  distinctly  testified  that  he  did  not  make,  in  referring  to 
all  the  entries,  as  the  question  does ;  and  further  as  incompetent  and  un- 
material  as  far  as  it  seeks  to  elicit  information  received  from  a  tJiird 
person. 

A.  I  obtained  the  information  from  different  parties  by  inquiry 
that  prospects 

Mr.  Hughes.  Wait  one  minute.  That  part  of  the  question  is 
answered,  and  we  object  to  the  witness  going  any  further  and  giving 
information  that  he  received  from  third  persons  for  the  reason  it 
would  be  hearsay  and  therefore  incompetent. 

Mr.  SHERn>AN.  Bead  the  first  part  again. 

Mr.  Hughes.  I  would  like  to  suggest  that  it  is  within  the  power  of 
the  commissioner  to  exclude  evidence  that  is  hearsay,  because  by  no 
rule  could  it  be  considered  by  the  department  authorities.  We  tnink 
it  is  entirely  within  his  power. 

Mr.  Sheiodan.  We  contend  that  it  is  not  within  the  power  of  the 
commissioner  to  exclude  anything  in  this  inquiry,  save  what  is  obvi- 
ously irrelevant,  and  we  deny  that  this  is  obviously  irrelevant.  Just 
read  the  last  remark  of  Mr.  Kennedy. 

(Record  read.) 

Mr.  Hughes.  The  objection  is  it  is  incompetent,  and  so  manifestly 
so  that  the  record  could  not  be  regarded,  as  the  answer  shows.  ^ 

The  Commissioner.  The  witness  should  testif7  from  his  own 
knowledge,  and  obviously  what  others  have  told  him  would  be  hear- 
say. He  was  basing  this  examination  on  his  own  knowledge,  or  state- 
ments of  his  examination  based  on  his  own  knowledge. 

A.  Why,  I  think  if  I  could  add  there  what  it  was  there  would  be  no 
argument,  because  I  don't  intend  to  put  anything  in  he  told  me  at  aU, 
only  it  was  on  the  claims,  and  then  1  went  to  them.  I  am  not^oing 
to  say  anything  he  told  me  about  them  at  all — only  what  I  saw 
myself. 

Mr.  Sheridan.  Before  leaving  this  point  I  wish  to  invite  the  atten- 
tion of  both  counsel  for  the  claimants  and  the  honorable  commissioner 
to  tJie  latter  part  of  rule  41,  which  reads : 

Officers  taking  testimony  wiU,  however,  summarily  put  a  stop  to  obviously 
irrelevant  questioning. 

And  I  hold,  no  matter  what  the  answer  of  the  witness  may  be  to 
the  question  propounded,  if  it  was  in  any  way  an  intelligent  answer, 
it  would  not  De  obviously  irrelevant. 

The  Commissioner.  I  think  it  is  hearsay  testimony. 

Mr.  Shektoan.  I  do  not  construe  that  regulation  to  mean  that  the 
special  commissioner  now  presiding  has  auuiority  to  pass  upon  what 
is  relevant  or  irrelevant,  competent  or  incompetent  testimony,  except 
where  it  becomes  obviously  irrelevant,  and  that  requires  a  very  plam 
case. 

Mr.  Hughes.  The  point  we  make,  Mr.  Commissioner,  is  that  all  the 
hearsay  testimony  must,  of  necessity,  be  obviously  irrelevant  to  the 
determining  of  any  issue  by  the  department. 

The  Commissioner.  It  strikes  me  so,  Mr.  Hughes,  and  that  has 
been  my  view  of  it.    It  could  not  have  any  bearing  in  the  case  at  all 
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if  it  was  hearsay  evidence,  and  I  think  that  is  within  the  province  of 
the  commissioner  to  pass  upon.  Mr.  Kennedy  can  state  what  he 
knows  of  his  own  knowledge  from  his  investigation  and  examination. 

Mr.  Sheiodan.  I  think  we  have  a  right  to  bring  out  the  point 
whether  or  not  Mr.  Kennedy  is  testifying  of  his  own  knowledge  or 
by  hearsay.  That  was  the  purpose  of  the  question,  and  that  question 
may  be  answered  by  Mr.  Kennedy. 

Mr.  Hughes.  I  think,  Mr.  Commissioner,  that  might  be  quite 
pertinent  in  cross-examination  for  him  to  say  he  was  or  was  not 
testifying  of  his  own  personal  knowledge,  but  1  am  unable 

For  the  purpose  of  lowing  the  testimony  he  has  given,  that  the 
testimony  as  fi^iven  was  incompetent  and  irrelevant,  but  I  am  unable 
to  see  how  the  Government  can  seek  to  pass  or  to  show  the  com- 
petency or  materiality  of  testimony  ^ven  by  their  own  witness  in- 
asmuch as  it  definitely  appears  to  be  mcompetent,  or  hearsay,  which 
is  apparent  on  its  face. 

Tne  Commissioner.  From  what  he  claimed  he  was  about  to  say 
he  would  testify  from  his  own  knowledge,  he  may  answer  in  that 
lan^age. 

Mr.  SHEBmAN.  The  purpose  of  the  question  was  exactly  as  indi- 
cated, to  emphasize  the  fact  that  he  is  testifying  of  his  own  knowl- 
edge, and  to  remove  the  vague  idea  that  seemed  to  run  along 
through  the  whole  of  his  testimony  given  on  cross-examination  that 
he  was  relying  on  someone  else,  and  not  on  himself. 

Mr.  Hughes.  ^  Oh,  ves. 

Q.  Now,  I  will  ask  you,  Mr.  Kennedy,  if  you  relied  on  your  own 
observation  on  each  and  every  entry  for  the  description  of  the  con- 
dition of  the  development  you  found  there? — A.  1  did.  I  did  not 
attempt  to  say  what  the  others  told  me  about  it.  I  would  like  to 
add  there  that  at  each  of  these  places  I  made  inquiries,  but  I  did 
not  give  it  as  evidence. 

Q.  You  referred  to  Mr.  Langille  who  was  one  of  the  parties  who 
was  with  vou  at  the  time  you  made  part  of  this  examination  con- 
cerning which  you  are  testifying;  what  are  his  initials,  and  who  is 
he? — ^A.  His  imtials  are  W.  A.  Langille,  and  he  is  a  forest  supervisor 
in  Alaska. 

Q.  Now,  Mr.  Kennedy,  based  upon  all  of  this  experience  as  you 
have  had  as  a  coal  mining  engineer,  and  upon  the  position  of  the 
txmnels  which  you  saw  on  these  entries,  I  wish  to  ask  you  if  these 
tunnels  were,  in  your  opinion,  so  placed  that  their  purpose  would  be 
to  develop  an  individual  entry  upon  which  the  tunnel  appeared,  or 
to  develop  more  entries  than  that  individual  entry  ? 

Mr.  Hughes.  I  object  to  the  question  as  incompetent,  irrelevajit, 
and  immaterial  to  this  inquiry ;  and  I  also  object  to  it  on  the  ^ound 
that  Hie  question  calls  for  an  answer  which,  if  material  at  all,  is  to 
he  determined  by  the  tribunal  deciding  this  case,  and  not  by  the 
witness;  and  that  no  proper  foundation  has  been  laid  to  propound 
any  sucn  question  and  receive  his  answer  thereto. 

Mr.  Sheridan.  Bead  the  question. 

(Question  read  by  the  stenographer.) 

A.  From  the  appearances  I  would  say  they  were  located  and  in- 
tended to  work  more  than  one  entry. 

Mr.  Sheridan.  That  is  all. 
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Becross-examination  by  Mr.  Gray  : 

Q.  You  testified  concerning  the  Tenino  claim,  on  my  cross-exami- 
nation, of  a  narrow  tunnel.  What  other  tunnels  did  you  refer  to  in 
the  answer  which  you  just  gave  counsel? — ^A.  There  are  several  tun- 
nels right  at  that  point,  or  near  the  point  which  I  described,  on  the 
Tenino  claim,  and  three  of  these  could  be  used. 

Q.  How  large  were  they  ? — A.  I  think  I  described  them.  They  ran 
about  4^  feet  on  the  bottom,  and  3|  on  top,  and  about  5  feet  in  height. 

Q.  Now,  based  upon  your  experience,  were  not  these  tunnels,  in 
your  opinion,  put  in  there  for  mere  prospecting  purposes? — ^A.  There 
IS  not  a  working-sized  tunnel  that  I  saw  on  the  property. 

Q.  There  is  not? — A.  Oh,  they  could  be  used  to  take  some  coal 
out,  and  coal  has  been  taken  out. 

Q.  But  not  for  commercial  purposes;  mere  prospecting  purposes, 
weren't  they  ? — ^A.  I  think  so. 

Q.  Now,  what  other  tunnels  were  there  on  the  Tenino  besides  that 
you  refer  to  ? — ^A.  They  were  all  of  that  same  description. 

Redirect  examination  by  Mr.  Sheiodak  : 

Q.  I  call  you  attention  to  the  tunnel  at  station  16,  on  the  Tenino 
claim,  and  ask  you  if,  in  your  opinion,  that  is  a  prospect  tunnel. 

Mr.  Hughes.  Objected  to  for  all  the  reasons  neretof ore  urged  to 
the  last  question,  and  as  attempting  to  cross-examine  his  own  witness, 
and  as  leading. 

A.  There  has  been  a  lot  more  work  done  on  that  than  is  usually 
done  on  a  prospect,  but  it  is  not  a  working-sized  tunnel,  in  my  opin- 
ion.   It  could  be  easily  enlarged  to  a  worfing-sized  tunnel. 

Q.  Is  the  position  in  which  it  is  located  such,  in  your  opinion,  as  a 
mining  engineer,  as  would  properly  be  made  tor  the  taking  of  coal 
on  entries  ahead  of  it  in  the  direction  in  which  it  drifts? 

Mr.  Hughes.  Same  objection. 

A.  Its  location  is  a  good  point  for  mining  some  coal  just  to  the 
west  of  it,  or  ahead  of  it. 

Q.  On  other  entries? — A.  On  other  entries. 

Mr.  Gray.  The  several  branches  from  it  are  evidently  driven  for 
the  purposes  of  prospecting? — A.  For  the  testing  of  coal. 

Mr.  Sheridan.  We  now  offer  in  evidence  Government  Exhibit  No. 
37,  which  is  a  map  bearing  the  legend,  "  Map  of  Behring  River, 
Alaska,  showing  tne  location  of  certain  coal  claims  and  proposed 
railroad.  Compiled  from  the  records  of  the  General  Land  Office 
and  Geological  Survey.  Compiled  by  F.  N.  Stoner,  under  direction 
of  A.  Kennedy.  October,  1909."  The  purpose  of  this  map  is  merely 
to  show  a  bird's-eve  view  of  the  group  of  entries  now  under  inquiry, 
and  proposed  railway  connections  with  this  group. 

Mr.  Hughes.  May  I  inquire  of  counsel  if  it  is  also  the  purpose  to 
show  the  Government's  willingness  to  aid  in  the  construction  of  these 
several  lines  of  proposed  railroad? 

Mr.   Sheridan.  No. 

Mr.  Hughes.  And  furnishing  facilities  for  transportation? 

Mr.  Sheridan.  No.    No  such  inference  is  to  be  drawn  to  that  effect. 

Mr.  Hughes.  The  defendants  object  to  this  exhibit  for  the  reason 
that  no  proper  foundation  has  been  laid  for  its  introduction,  it  is  not 
properly  authenticated,  and  does  not  appear  to  be  any  competent 
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testimonv;  that  it  speaks  no  value,  and  also  it  is  irrelevant  and 
immaterial. 

The  Commissioner.  *It  may  be  received  in  evidence  and  marked  as 
Government  Exhibit  No.  37. 

(Paper  marked  Government  Exhibit  37  admitted  in  evidence.) 

Mr.  Sheiudan.  In  reference  to  this  Exhibit  No.  36,  being  a  letter 
from  L.  R.  Glavis,  dated  White  Salmon,  Wash.,  October  28,  1909,  to 
J.  M.  Sheridan,  special  agent,  ^Greneral  Land  Office,  which  is  already 
submitted  to  counsel  for  claimants  for  their  inspection,  and  concern- 
ing which  Mr.  Glavis  has  already  testified  on  the  stand,  we  wish  to 
state  that,  in  view  of  the  statement  made  by  Mr.  Glavis  in  this  let- 
ter, that  the  record  in  our  possession  will  disclose  all  the  information 
upon  which  he  can  testifv ;  it  will  not  be  necessary  to  call  him  now ; 
it  may  become  necessary  later,  at  which  time  we  will  do  so. 

We  now  wish  to  call  Mr.  William  A.  Langille,  of  the  forest  depart- 
ment, as  a  witness. 

WILLIAM  A.  LANGILLE,  a  witness  produced  bv  the  Govern- 
ment, being  first  duly  sworn  by  the  commisisoner,  testified  as  follows: 

Direct  examination  by  Mr.  Sheiudan  : 

Q.  State  your  name,  residence,  and  occupation. — A.  William  A. 
Langille;  Ketchikan,  Alaska;  forest  supervisor. 

Q.  Mr.  Langille,  have  you,  at  any  time  during  your  service  in 
connection  with  the  Forestry  Service,  been  called  upon  to  make  an 
examination  of  what  is  known  as  the  Cunningham  group  of  coal 
entries  in  Alaska? — A.  Yes,  sir. 

Q.  State  how  you  came  to  make  this  examination  and  the  nature 
of  the  examination. — A.  It  was  at  the  request  of  the  district  forester 
in  charge  of  District  6  at  Portland,  Oreg. 

Q.  Did  you  have  any  instructions  from  the  district  forester  as  to 
what  the  scope  of  your  examination  was  to  be? — ^A.  Yes,  sir. 

Q.  State  briefly  what  the  nature  of  your  instructions  were. 

Mr.  Hughes.  May  I  ask  first  whether  they  were  written  or  oral  ? 

Q.  You  may  state  whether  they  were  written  or  oral. — ^A.  There 
was  no  letter  written  directly  to  me.  The  instructions  were  in  a 
letter  written  to  Mr.  Ames. 

Mr.  Hughes.  Which  was  read  to  you  ? — A.  Yes,  sir. 

Mr.  Hughes.  And  which  you  received  as  your  instructions? — A.  I 
accepted  those  as  my  instructions.  It  just  mentioned  my  name  in 
them,  and  I  was  to  accompany  Mr.  Ames  to  make  the  examination. 

Mr.  Hughes.  This  letter  would  be  the  best  evidence. 

Q.  Now,  just  state  briefly  what  the  nature  of  the  instructions  you 
had  were. 

Mr.  Hughes.  Just  a  minute;  we  object,  as  it  appears  from  the 
answer  already  given  by  the  witness,  that  the  letter  containing  his 
instructions,  by  reason  of  which  he  acted,  was  an  instruction  in 
writing  of  his  duties,  and  his  oral  statement  would  be  but  secondary 
evidence  of  the  contents  of  that  letter,  and  hence  not  competent. 

Mr.  SHERmAN.  Bead  the  question. 

(Question  read  by  the  stenographer.) 

A.  We  were  to  go  and  examine  the  Cunningham  group  of  claims 
to  ascertain  the  amount  of  work  that  had  been  done  and  the  amount 
of  timber  that  was  on  the  claims. 
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Q*  Mr.  Langille,  are  you  a  surveyor  or  an  engineer? — ^A.  No,  sir; 
not  technically. 

Q.  Have  you  had  any  experience  in  connection  with  surveying  or 
enmneeringi— A.  Yes;  I  have  done  some  surveying. 
^  Q.  State  briefly  what  the  scope  of  your  experience  along^  those 
lines  has  been. — ^A.  Well,  most  of  it  has  been  in  the  Forest  Service 
work,  surveying  and  running  lines  on  claims  and  making  original 
surveys. 

Q.  While  doing  such  work  have  you  been  called  upon  to  handle 
surveying  instruments  yourself? — ^A.  Yes;  I  have. 

Q«  What  instruments  are  you  familiar  with  ? — ^A.  The  compass 
and  chain.. 

Q.  So  that  your  experience  in  this  connection  is  that  of  some  prac- 
tical experience  which  you  have  had? — A.  Yes,  sir. 

Q.  Did  you  go  to  Alaska  in  accordance  with  these  instructions  and 
make  such  examination? — ^A.  Yes,  sir. 

Q.  Were  there  any  other  persons  with  you  at  the  time  you  made 
this  examination? — ^A.  Yes,  sir. 

Q.  Who  were  they? — ^A.  Mr.  James  McGrath  and  Mr.  G.  Win- 
gate. 

Q.  Were  there  any  others? — ^A.  On  one  day  Mr.  Ames  accompa- 
nied us,  and  on  two  days  Mr.  Stoner  and  Mr.  Kennedy  were  with  us. 

Q.  When  you  refer  to  Mr.  Stoner  do  you  mean  Mr.  Stoner  of  the 
General  Land  Office? — ^A.  Yes,  sir. 

Q.  Special  agent? — ^A.  Special  Agent  Stoner. 

Q.  When  you  refer  to  Mr.  Kennedy  do  you  mean  Mr.  Andrew 
Kennedy? — ^A.  Yes,  sir. 

Q.  Coal -mining  engineer  of  the  General  Land  Office? — ^A.  Yes,  sir. 

Q.  What  was  me  nature  of  the  assistance  which  yougave  to  these 
other  gentlemen  while  making;  this  examination  ? — ^A.  Well,  we  were 
on  Trout  Creek  and  took  the  bearings  of  the  tunnels.  I  did  some  of 
the  compass  work  and  some  of  the  traverse  work. 

Q.  Mr.  Langille,  I  now  call  your  attention  to  Government  Ex- 
hibit 35  and  ask  you  to  indicate  on  this  exhibit  the  claims  that  you 
visited  on  that  occasion  of  the  examination  which  you  made  of  this 
group. 

Mr.  Hughes.  Now  I  desire  to  object  We  desire  to  introduce  at 
this  point  ihe  same  objection  against  the  testimony  of  this  witness 
being  received  on  this  question  uiat  was  urged  against  the  testimony 
of  Mr.  Kennedy,  without  cumbering  the  record  by  fully  repeating 
tiiose  objections.  If  it  may  be  understood  that  the  objections  are 
made — are  the  same  as  those  made  to  the  testimony  of  mt.  Kennedy 
on  his  examination. 

Mi*.  SHERmAN.  Will  you  specify  that  objection  just  now  for  the 
purpose  of  having  it  understood  aefinitely? 

A&.  Hughes.  We  object  to  the  introduction  of  any  testimony 
by  this  witness  bearing  upon  the  openings  or  improvements  of  the 
mines  upon  the  entries  m  question^  or  upon  the  character  of  the  lands 
as  coal  lands  for  the  reason  it  is  irrelevant,  immaterial,  and  for  the 
further  reason  that  the  department  has  passed  upon  ihe  questions 
here  involved  at  the  time  when  it  permitted  these  locations  and  their 
filing,  and  at  the  time  when  it  accepted  the  money  on  the  entries  and 
issued  final  receipts  and  certificates  for  patents,  and  it  can  not  now 
adopt  any  other  or  different  construction  than  that  then  adopted, 
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because  it  is  not  authorized  to  cancel  any  entry  witiiout  returning 
the  money,  excepting  for  fraud,  which  is  not  charged  in  these  respects, 
and  except  where  me  lands  are  of  a  class  not  embraced  within  the 
right  to  enter,  all  of  the  class  of  which  entries  were  made;  and  we 
further  object  on  the  groimd  that  the  testimony  is  incompetent. 

Mr.  Sheiodan.  We  wish  to  state  that  it  is  not  our  purpose  to  have 
Mr.  Langille  testify  to  anything  other  than  his  knowledge  of  the 
facts  that  he  saw  on  the  ground,  and  that  is  intended  to  be  confined 
to  the  extent  of  the  cuts  or  tunnels  that  he  may  have  seen  on  the  part 
of  the  ground  which  he  saw.  We  do  not  say  that  he  is,  nor  does  Mr. 
Langilk  say  that  he  is  qualified  to  pass  upon  the«coal  character  of 
this  land. 

Q.  Mr.  Langille,  I  now  direct  your  attention  to  Government  Ex- 
hibit 35,  and  ask  you  to  point  out  and  call  by  name  the  respective 
entries  upon  which  you  were  during  this  examination,  and  whether 
or  not  you  saw,  with  your  own  eyes,  any  cuts  or  tunnels  on  any  of 
these  entries? — A.  Yes,  sir. 

Mr.  Hughes.  We  now  renew  the  objection  heretofore  made,  but 
understand  that  it  will  be  accepted  and  extend  to  all  the  testimony 
of  this  witness  on  this  subject  We,  at  this  time,  interpose  an  obiec- 
tion  to  the  witness  referring  to  this  map  for  any  other  purpose  than 
merely  matters  of  illustration. 

Mr.  SHERmAN.  That  is  the  only  purpose  for  which  I  invite  his 
attention  to  the  map. 

Q.  Also,  Mr.  LangUle,  when  you  commence  and  take  up  one  par- 
ticular entry,  you  may  consult  your  field  notes  for  the  purpose  of 
showing  whatever  you  found  thereon  as  to  cuts  or  tunnels  or  im^ 
provements.  Before  answering  this  question,  Mr.  Lan^le,  I  wish 
to  ask  you  if,  while  on  the  ground  in  Alaska,  and  by  tliat  I  mean  upon 
the  entries  now  under  inquiry,  you  made  any  notes  of  your  obs^a- 
tions! — ^A.  Yes,  sir. 

Q.  Have  you  those  notes  with  vou? — ^A.  Yes,  sir. 

Q.  You  may  refer  to  them  tot  the  purpose  of  refreshing  your 
memory  in  this  connection. — ^A.  On  Au^st  18  I  was  with  Mr. 
Stoner,  Mr.  Kennedy,  Mr.  Wingate,  and  Mr.  McGrath  on  the  Tenino 
claim;  and  we  found  a  tunnel  on  the  right  bank  of  Trout  Creek  at 
an  elevation  of  440  feet;  a  tunnel  4  feet  wide  on  top,  4^  feet  on  the 
bottom  and  7  feet  high ;  and  right — ^and  there  are  two  tunnels  make — 
have  one  entrance.  The  main  entrance  was  9  by  7  feet.  Seven  feet 
on  top  and  9  feet  on  the  bottom.  The  course  of  the  left  hand  tunnel 
was  south  52  west  S7i  feet  This  one  was  6  feet  on  the  bottom,  5 
feet  on  the  top,  and  7  feet  high.  And  the  long  tunnel,  the  right 
branch  of  it,  tne  course  was  south  85°  west  and  the  length  of  that 
I  have  not  got  I  took  the  course  and  the  others  measured  the  dis- 
tance. That  is  taking  the  magnetic  variation  of  29^,  which  was  as 
near  as  we  could  adjust  it  on  the  small  compass.  From  this  large 
tunnel  we  ran  a  traverse  north  40°  west  approximately  750  feet,  north 
35°  east  approximately  450  feet  to  the  house  that  is  located  on 
Trout  Creek  which  was  used  as  a  camp  while  they  were  working 
there. 

Mr.  Hughes.  Marked  on  the  map  with  the  word  '^  cabin !  " — ^A. 
Yes,  sir. 

Mr.  Grat.  What  was  that  course  from  the  mouth  of  the  tunnel? — 
A.  North  40°  west  approximately  750  feet    Nor^  85°  approxi- 
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mately  460  feet;  and  on  the  left  bank  of  Trout  Creek,  south  35®  west 
750  feet  from  the  cabin  there  is  a  tunnel,  length  35  feet,  4i  feet  wide 
on  the  bottom,  4  feet  wide  on  top,  and  6  feet  high,  and  it  was  timbered 
at  the  entrance. 

Mr.  Hughes.  When  you  refer  to  the  left  bank  of  the  creek  you 
mean  descending  the  stream? — ^A.  Yes;  looking  down  the  stream. 

Q.  Was  this  also  on  the  18th? — A.  Yes;  this  was  on  the  18th. 
North  60®  east  was  a  large  tunnel  situated  on  the  right  bank  of  Trout 
Creek.  The  depth  was  not  ascertained.  It  was  short  and  of  no 
consequence. 

Q.  A  tunnel ?-^A.  Yes;  a  short  tunnel.  North  60®  west  200  feet 
from  the  cabin  on  the  right  bank  of  the  creek  there  was  a  tunnel  re- 
ported to  be  500  feet  of  tunnel  and  drift ;  condition  is  unsafe. 

Mr.  Gray.  Hold  on.  I  move  to  strike  out  what  was  reported  to 
you;  only  state  the  things  that  you  yourself  saw. 

Mr.  Sheiodan.  We  wish  you  to  confine  your  testimony  to  your  own 
personal  investi^tions  and  actual  knowledge. — A.  Well,  this  tunnel, 
perhaps  you  did  not  understand  me,  that  I  said,  reported  to  have 
600  feet  of  tunnel ;  that  was  the  depth  of  it. 

Mr.  Gray.  Well,  I  move  to  strike  that  out  and  I  guess  counsel  for 
the  Government  will  agree  to  that. 

Mr.  Hughes.  Wliat  you  mean  is  you  saw  the  tunnel  but  did  not 
measure  its  depth? — A.  No;  we  did  not  measure  the  depth  of  it  on 
account  of  its  being  unsafe  to  enter.  No  actual  measurements  taken. 
I  have  in  my  notes  no  actual  measurements  taken  because  condition 
was  unsafe.  Course  of  tunnel  at  entrance,  north  50®  west,  4^  feet 
wide  on  the  bottom  and  4  feet  wide  on  the  top  and  6  feet  high.  When 
they 

Q.  Was  this  on  the  Tenino  claim  also  ? — ^A.  Yes,  sir. 

Q.  Very  well,  proceed. — A.  North  10®  east  from  the  cabin  400  feet, 
approximate  distance,  a  short  tunnel,  course  north  57®  east;  length 
85  feet ;  4^  feet  wide  on  the  bottom,  4  feet  at  the  top  and  6  feet  high. 

Q.  When  you  give  the  length  oi  the  tunnel.  Mr.  Langille,  we  are 
to  understand  that  you  measured  the  length? — A.  Yes,  sir;  that  I 
measured  the  length.  North  42®  west,  170  feet  from  the  highest  tun- 
nel noted,  80  feet  above  the  creek  bed;  not  visited;  reported  to  be 
150  feet  long;  timber  8  years  old  and  unsafe  to  enter.  No  actual 
measurements  taken. 

Mr.  Hughes.  We  move  to  strike  out  all  that  portion  of  the  answer 
which,  on  its  face,  discloses  it  is  hearsay  evidence. 

Mr.  Sheridan.  We  instruct  the  witness  to  first  read  his  notes,  and 
if  there  be  any  part  of  it  that  is  based  upon  what  somebody  else  saw 
or  said,  to  omit  that  part  and  confine  himself  to  the  part  which  he 
has  personal  knowledge  of. 

Mr.  Hughes.  I  presume,  in  order  to  simplify  matters,  that  counsel 
will  agree  that  this  witness  should  be  instructed  not  to  read  his  notes, 
but  after  referring  to  them,  if  he  can  then  speak  from  memory,  to 
testify  as  to  what  he  personally  saw  or  knows  and  not  what  he  gained 
from  other  people. 

Mr.  Sheridak.  Certainly. — ^A.  The  elevation  of  the  house,  bv 
aneroid  reading,  was  600  reet;  and  all  improvements  along  the  creek 
there  were  about  the  same  elevation.  This  constitutes  the  improve- 
ments that  we  saw  on  the  Tenino  claim. 
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Q.  Now.  Mr.  Langille,  before  we  leave  the  Tenino  claim,  we  wish 
to  know  ix  you  did  any  work  while  on  this  claim  in  connection  with 
the  location  of  its  comers? — ^A.  No,  sir;  I  did  not  personally;  Mr. 
Stoner  while  we  were 

Mr.  Hughes.  One  moment.    I  think  he  has  answered  the  question. 

Q.  Are  those  all  the  improvements  of  any  kind  that  you  observed 
on  this  entry?— A,  There  was  a  small  cut-— open  cut — ^near  the  tun- 
nel I  first  mentioned,  exposing  some  coal  in  a  small  ^Ich. 

Q.  Could  you  recall  approximately  the  size  of  this  cut? — A.  No, 
sir;  I  can  not.  It  was  covered  in  so  we  could  not  tell  anything  about 
the  amount  of  work  which  was  done. 

Q,  Well,  on  the  Tenino  claim  did  you  see  any  roads  or  trails  ? — A. 
Yes ;  there  is  a  trail  goes  up  Trout  Creek. 

Q.  Describe  that  trail^  generally,  as  it  appears  on  the  Tenino  claim 
and  the  direction  in  which  it  runs? — A.  Well,  the  general  course  of 
it  is  north  and  south,  and  it  follows  the  banks  of  Trout  Creek  and 
crossing  and  recrossing  where  the  best  going  was. 

Q.  Does  it  pass  onto  other  entries  than  the  Tenino? — ^A.  Yes;  it 
crosses  througn  the  Tenino  going  south,  and  it  crosses  the  Adams 
claim. 

Q.  Now,  you  may  describe  that  trail  as  far  as  it  goes  in  any  direc- 
tion, as  far  as  you  followed  it. — ^A.  Well,  we  followed  the  trail  from 
the  mouth  of  Stillwater  Creek,  or  the  mouth  of  Clear  Creek,  and  it 
follows  up  the  left  bank  of  the  Stillwater  to  nearly  the  mouth  of 
Trout  Creek  and  then  turns,  and  went  up  the  stream,  crossing  the 
Adams  claim  and  the  Tenino;  and  I  did  not  follow  it  but  a  short 
distance  above  the  cabin — approximately  400  feet  farther  than  the 
cabin. 

Q.  Then  that  is  as  far  as  you  are  personally  familiar  with  this 
trail? — A.  Yes,  sir. 

Q.  Now,  did  you  follow  that  trail  strictly  or  closely,  or  did  you 
examine  this  entry  in  a  general  way? 

Mr.  Hughes.  I  object  to  the  latter  part  of  that  question  as  indefi- 
nite and  as  being  incompetent  and  calling  for  the  conclusion  and 
opinion  of  a  witness  and  not  descriptive  of  what  he  in  fact  did. 

A.  No,  sir;  my  examination  on  the  Tenino  claim  was  along  that 
trail  and  the  tunnels  and  the  workings  that  were  along  the  creek  and 
contiguous  to  it. 

Q.  As  described  in  your  testimony  here  yesterday  ? — A.  Yes,  sir. 

Q.  Now,  what  other  claim  did  you  visit  in  this  group  during  your 
examination? — A.  In  the  company  of  Mr.  Kennedy,  or  whom? 

Q.  Anyone;  whether  you  were  in  his  company  or  in  the  company  of 
others.  Take  up  the  next  one. — A.  On  August  14^  on  the  Socorro 
claim,  we  found  a  coal  vein  with  a  cut  across  the  vein.  The  cut  was 
3  feet  on  top,  12  on  the  face,  and  12  feet  high,  and  the  base  of  the  cut 
was  16  feet  at  an  elevation  of  about  1,250  feet. 

Q.  On  what  part  of  the  Socorro  claim  ? — ^A.  Well,  could  I  use  my 
own  map? 

Q.  Yes.— -A.  It  is  in  that  roll  [indicating]. 

Q.  Take  it  out. 

Mr.  Shebtoan.  The  witness  wishes  to  refer  to  maps  or  tracing 
which  he  prepared  himself  for  the  purpose  of  locating  this  cut. 

(No  objection  was  made  by  counsel  for  claimants,  and  witness  did 

60.) 
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A.  At  the  cut  marked  No.  1,  on  the  Socorro  claim. 

Mr.  Gray.  I  do  not  think  that  is  an  answer  to  the  question.  Mr. 
Sheridan  asked  you  on  what  part  of  the  claim  it  was  ? — ^A.  It  was  on 
the  west  side  of  the  claim,  near  the  west  line  of  the  claim,  on  Barrett 
Gulch. 

Mr.  Hughes.  Bennett! — ^A.  It  should  be  Barrett;  that  is  the  proper 
name. 

Q.  Did  you  find  any  other  cuts  or  tunnels  or  trails  on  the  So« 
corro? — ^A.  Yes,  sir. 

Q.  Which  you  yourself  saw? — A.  South  66  degrees  east  from  this 
cut,  mentioned  and  designated  as  cut  No.  1,  48  links  distant,  there  is 
a  cut  which  was  10  links  by  6  links;  that  was  the  surface  diameter 
or  measurement  of  it.  It  was  full  of  water,  and  I  could  not  tell 
the  depth. 

Q.  Approximately  what  position  does  it  occupy  on  the  entry? — ^A. 
On  the  west  side  Socorro  claim,  on  Barrett  Gulcn. 

Q.  Did  ^ou  find  any  other  cuts  on  this  entry,  and  if  so,  just  describe 
their  location,  just  giving  approximately  tne  part  of  the  area  in 
which  they  are  to  be  found,  without  any  technical  description? — ^A. 
On  the  west  side  of  the  Socorro  claim,  and  on  Barrett  Gulch  near  the 
line  there  is  an  exposed  coal  seam  2  feet  wide,  with  an  open  cut  6 
feet  long  and  no  width  given  to  it. 

Q.  Were  there  any  other  cuts? — ^A.  Yes;  not  near  the  same,  but 
very  near  to  the  line  of  the  west — ^the  west  line  of  the  Socorro  claim 
on  the  Barrett  Gulch  there  is  an  exposed  vein  4^  feet  wide,  with  an 
open  cut  6  feet  wide,  6  feet  on  the  Dottom,  and  8- foot  space  on  the 
left,  back  of  the  gulch. 

Mr.  Hughes.  Also  in  Barrett  Gulch? — ^A.  Barrett  Gulch;  yes,  sir. 

Q.  Were  there  any  other  cuts  ? — ^A.  No,  sir ;  that  is  all  I  found  on 
the  Socorro  claim. 

Q.  Were  there  any  other  improvements  of  any  description  on  this 
claim? — A.  No,  sir;  none  that  I  know  of. 

Q.  That  you  saw?— A.  Well 

Q.  Or  that  you  know  of? — ^A.  There  is  this  trail  across  the  comer. 
Is  that  designated  as  improvement? 

Q.  Yes ;  describe  this  trail.  Is  it  a  foot  trail,  or  might  it  be  used 
as  a  wagon  road? — ^A.  No,  sir;  it  was  a  trail  which  T^as  passable  for 
horses. 

Mr.  Hughes.  Wlien  you  say  this  comer  do  you  mean  the  south- 
east corner? — ^A.  Yes. 

Q.  Go  on  with  the  description  of  the  trail. — ^A.  The  trail  is  there 
used  as  a  foot  trail  only;  but  it  would  be  palpable  for  pack  horses^ 
but  not  for  any  wagon  or  a  sled  or  anything  of  that  kind. 

Q.  Describe  this  trail  as  far  as  you  followed  it  m  your  operations? 

Mr.  Hughes.  You  refer  now  to  the  Clear  Creek  trail  ? 

Mr.  Sheiudak.  This  last  one  just  last  referred  to  by  the  witness. 

A.  Well,  I  followed  it  from  the  Cunningham  camp  on  Clear  Creek 
from  the  main  Cunningham  camp,  over  the  line  between  the  Bald- 
win and  the  Avon  claim,  up  Clear  Creek  to  its  head,  up  to  the  tunnel 
on  the  Ludlow  claim. 

Q.  Is  the  condition  which  you  have  described  of  this  trail  on  the 
Socorro  claim  the  same  or  different  from  the  trail  in  any  other 
parts? — ^A.  No,  sir;  it  is  all  the  same  from  the  Cunningham  camp  up. 
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Q.  To  the  Ludlow  ? — ^A.  Yes ;  to  the  Ludlow  claim. 

Q.  Did  you  visit  any  other  points  than  indicated  by  you  already 
in  your  testimony  on  tne  Socorro  daimt — ^A.  No,  sir. 

Mr.  Shebidan.  I  submit  to  the  honorable  commissioner  that  we 
now  adjourn  until  to-morrow  morning  at  10  o'clock. 

Mr.  Hughes.  May  we  have  some  idea  of  about  when  you  will  be 
able  to  conclude  your  testimony? 

Mr.  Sheiodak.  I  think  possibly  I  will  conclude  by  to-morrow. 
Possibly  I  ^all  not  require  all  day  to-morrow.  I  wish  to  state  that 
one  of  our  witnesses  is  unable  to  be  present  to-day  through  illness 
in  his  family,  and  we  hope  to  have  him  here  to-morrow,  and  in  that 
case  we  will  be  able  to  terminate  our  testimony  here  to-morrow. 

The  CoMMissiOKEB.  Then  we  will  adjourn  now  until  to-morrow 
at  10  o'clock. 

(And  thereupon  this  inquiry  was  adjourned  to  10  o'clock  a.  m.| 
November  23,  1909.) 


November  23, 1909—10.00  a.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  the  claimants. 

W.  A.  LANGHiLE,  on  the  stand. 

The  Witness.  Mr.  Sheridan,  before  I  start  in  this  morning  I 
would  like  to  correct  the  statement  which  I  made  yesterday  regaroing 
the  date  of  the  traverse  and  the  location  of  the  tunnels  on  the  Tenino 
daim.  Part  of  the  work  was  done  on  the  22d  when  Mr.  Kennedy 
and  Mr.  Stoner  were  not  present. 

Mr.  Hughes.  You  mean  to  sav  that  the  work  described  on  August 
8. — ^A.  Part  of  it  was  done  on  the  22d. 

Q.  Part  of  it  was  done  on  the  22dt — ^A.  Yes. 

Q.  In  the  absence  of? — ^A.  Mr.  Stoner  and  Mr.  Kennedy. 

Direct  examination  (resumed)  by  Mr.  Sheiodak  : 

Q.  Mr.  Langille,  we  disposed  of  the  Tenino  and  Socorro  claims 
yesterday.  I  now  invite  your  attention  to  the  next  claim  on  which 
you  made  observations,  and  I  will  ask  you  to  state  what  cuts,  improve- 
ments, or  developments  you  found  there? 

Mr.  Hughes.  Would  you  be  kind  enough  to  give  the  dates  and 
emphasize  the  dates  so  that  I  can  follow  them. 

A.  On  August  14. 

Mr.  Hughes.  That  is  the  last  date  you  have  already  ^ven  ? — ^A.  It 
was  the  same  date.  On  the  east  side  of  the  Lobster  claim,  along  the 
course  of  Barrett's  gulch,  approximately  9  chains  from  where  the  east 
line  crosses  Barrett  gulch,  we  found  a  cut  5  feet  wide,  6  feet  deep 
on*  the  bottom,  with  an  average  depth  of  8  feet,  and,  on  the  same 

£lch,  2|  chains  farther  up  the  stream,  there  was  a  vein  of  coal  6 
^t  wide,  with  an  open  cut  8  feet  wide,  12  feet  on  the  bottom,  and 

with  a  12- foot  face.    At  a  distance  of  5  chains  there  was  a  cut 

Mr.  Hughes.  A  distance  in  which  direction? — ^A.  It  is  up  the 
stream  from 
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Mr.  Grat.  What  direction  is  that? — ^A.  In  a  northwesterly  course 
from  the  line.  There  is  an  open  cut  8  feet  wida  That  was  the  one 
he  gave  you — exposing  a  vein  5  feet  thick,  with  a  cut  12  feet  at  the 
bottom,  with  a  depth  and  width  of  6  feet,  and  a  face  of  14  feet.  One 
chain  farther  up  there  is  an  opening  exposing  a  vein  of  coal  which 
is  6  feet  thick,  an  open  cut  10  feet  wide,  10  roet  on  Hie  bottom,  and 
15  feet  face. 

Mr.  Hughes.  You  are  confining  yourself  to  the  date  of  the  14th  ? — 
A.  Yes;  that  is  all  on  the  14th,  yes.  Now^  bearing  south  52®  west 
from  the  northeast  corner  of  the  Lobster  claim  there  was  a  cut  expos- 
ing a  coal  vein  5  feet  wide,  an  open  cut  9  feet  on  the  bottom,  8  feet 
wide,  and  9-foot  face;  another  one  approximately  in  the  same  direc- 
tion from  the  corner 

Mr.  Hughes.  Could  you  give  the  distance  they  are  from  the  cor- 
ner ? — ^A.  It  would  be  about  400  or  500  feet.  There  was  another  cut, 
no  measurement  of  that  taken,  that  had  a  coal  seam. 

Q.  Was  it  exposed?— A.  Yes;  there  was  a  coal  exposure.  About 
half  way  across  the  east  and  west  width  of  the  claim 

Mr.  Hughes.  I  didn't  catch  that. — A.  I  say,  about  half  way 
across  the  east  and  west  width  of  the  claim. 

Mr.  Hughes.  Where,  with  reference  to  the  north  side  line?— A. 
About  one-third  of  the  distance  of  the  claim  from  the  north  side  line, 
one-third  south.    We  would  rather  have  the  bearing  from  the  corners. 

Mr.  Hughes.  Not  particular.  I  just  want  to  simply  get  the  idea 
of  the  locality  of  the  claim  where  you  found  this. — ^A.  Yes.  There 
is  an  open  cut  exposing  a  vein  of  coal  16  feet  wide,  an  opening  8  feet 
wide,  8  feet  on  the  bottom,  and  an  18-foot  face. 

Q.  This,  Mr.  Langille,  is  the  point  last  described  by  you? — ^A.  Yes; 
it  was  on  the  left-hand  bank  of  the  gulch  which  was  tributary  to 
the  head  of  Barrett  gulch,  in  approximately  the  same  locality ;  a  few 
feet  farther  west  there  is  an  open  cut  exposing  a  vein  of  coal  4  feet 
wide  in  the  cut,  6  feet  wide,  8  feet  deep,  6  feet  on  the  bottom,  with 
a  9-foot  base;  but  almost  directly  south  of  that  one,  near  the  center 
of  the  claim,  is  an  open  cut  exposing  a  coal  vein  4  feet  wide  in  the 
cut,  and  a  cut  4  feet  wide,  6  feet  on  the  bottom,  and  3  feet  deep. 
That  is  all  I  found  on  the  Lobster  claim. 

Mr.  Hughes.  When  was  that  done;  on  the  14th? — ^A.  Yes,  all  on 
thel4tti.    ' 

Q.  Now,  Mr.  Langille,  as  I  understand  you,  these  were  all  of  a 
cut,  as  described  by  you,  as  you  found  on  the  Lobster  claim? — ^A. 
Yes,  sir. 

Q.  Were  there  any  improvements,  or  developments  of  any  kind  on 
this  claim  that  you  sawf 

Mr.  Hughes.  You  can  call  for  what  he  positively  knows,  only  what 
he  saw.    Otherwise,  I  object. 

Q.  Yes,  I  asked  that.  That  is  all  I  am  asking  for. — ^A.  There  is 
a  trail  known  as  the  Chezum  trail,  which  crosses  the  northwest  comer 
of  the  Lobster  claim.  • 

Q.  How  far  did  you  follow  that  trail  yourself? — A.  Oh,  a  very 
short  distance.  On  the  Lobster  claim,  I  did  not  follow  it  but  a  very 
short  distance. 

Q.  Did  you  follow  it  to  the  extent  that  it  crosses  the  Lobster 
daim? — ^A.  Yes. 
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Q,  What  was  the  condition  of  the  trail  there? — ^A.  Well,  it  is  a 
narrow  foot  trail,  as  that  is  made  right  on  the  side  of  the  mountain, 
is  all. 

Q.  Would  it  be  passable  by  wagon? — ^A.  No. 

Q.  Just  a  foot  or  bridle  trail? — A.  Well,  you  could  not  even  call 
it  a  bridle  trail.  It  was  no  more  than  a  foot  trail.  Now^  if  I  may 
menticm,  that  is  shown  in  the  figures,  the  trail  on  a  portion  of  the 
Lobster  claim  shows — ^that  is  shown  in  photographs;  the  ^ail  on  a 
portion  of  the  Lobster  claim  is  shown  in  the  photograph. 

Q.  There  are  no  photograiphs  in  evidence,  so  we  shall  not  call 
attention  to  that  pomt.  What  other  of  these  entries  did  you  ex- 
amine? 

Mr.  Hughes.  Will  you  ask  him  to  state  the  same  in  the  order 
chronologically,  take  his  examination  in  chronological  order? 

Mr.  Sheridan.  As  we  have  already  failed  to  follow  that  at  this 
time,  it  would  simply  necessitate  repetition. 

Mr.  Hughes.  The  only  reason  for  that  would  be  because  you  vio- 
lated it  and  started  in  that  way.  It  will  be  much  easier  to  follow 
the  cross-examination  if  he  will  endeavor  to  keep  in  the  chronological 
order. 

Mr.  SHBRmAK.  I  will  request  the  witness  to  follow  that  order,  as 
far  as  he  can  do  so. 

A.  Well,  on  the  14th,  the  same  day,  we  were  on  the  Lobster  claim. 
I  went  to  the  southwest  corner  of  the  Syndicate  claim,  and  near  the 
southwest  corner  I  saw  a  coal  exposure  there  that  was  covered  with 
snow,  and  we  could  not  see  the  size  or  the  extent  of  the  cut 

Q.  Did  you  make  any  further  examination  of  the  Syndicate  claim 
on  this  day? — ^A.  No,  sir:  not  on  that  day.    That  was  the  14th. 

Q.  Did  you  make  any  xurther  examination  of  the  Syndicate  claim 
at  any  other  time? — A.  Yes,  sir;  on  the  15th,  Now,  wait  until  I  look 
that  up  (examines  book).  Tes;  on  the  15th.  And  some  200  feet  east 
from  the  cut  mentioned,  just  in  the  southwest  comer  of  the  Syndi- 
cate claim,  we  found  a  coal  seam  there.  There  was  a  coal  seam  ex- 
posed^ but  the  cut  was  filled  in  by  slides,  and  there  was  no  measure- 
ment of  it  taken. 

Q.  Did  you  find  any  other  cuts  or  openings  on  the  Syndicate 
claim? — ^A.  Tes;  a  coal  exposure  just  down  near  the  southeast  of  the 
center  of  the  claim. 

Q.  Had  there  been  done  any  work  on  it  that  you  observed? — A.  A 
very  small  amount.  There  was  just  enough  to  show  the  coal  was 
in ;  there  was  no  cut  of  anv  extent. 

Q.  Did  you  find  any  other  improvements  or  developments  on  the 
Syndicate  claim  ? — A.  This  so-called  Chezum  trail  crosses  the  Syndi- 
cate claim  £rom  west  to  east  in  the  direction  we  traveled. 

Q.  Did  you  yourself  travel  along  this  trail  in  all  its  parts  across 
the  Syndicate  claim  ? — ^A.  No,  sir ;  we  did  not. 

Q.  About  to  what  point  did  you  travel? — ^A.  Oh,  that  would  be 
across  the  east  half  of  the  Syndicate  claim. 

Q.  What  was  the  condition  of  the  trail  where  you  did  travel  along 
it  ? — A.  It  was  a  foot  trail. 

Q.  As  already  described  by  you  ? — A.  Yes,  sir. 

Q.  Did  you  examine  any  other  of  the  entries  in  this  group? — ^A. 
Yes,  sir;  on  this  same  day,  August  15,  we  crossed  the  Newgate  claim. 
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Q.  Describe  what  you  saw  there. — ^A*  We  saw  no  work  on  the 
Newgate  claim  at  all,  and  no  coal  exposures. 

Q.  Any  trails  or  roads t — ^A.  Yes;  the  Chezum  trail  crosses  it,  in 
the  direction  we  traveled  from  west  to  east,  across  the  north  half 
of  the  Newgate  claim. 

Q.  Did  you  yourself  traverse  this  trail  ? — ^A.  Yes,  sir. 

Q.  What  did  you  find  to  be  its  condition? — ^A.  Indistinct  in  a 
great  many  places.  Did  not  show  any  evidence  of  having  been 
traveled  much  at  all — ^traveled  or  used. 

Q.  Merely  a  foot  trail? — A.  Yes,  sir. 

Q.  Would  you  say  it  might  be  used  as  a  bridle  path  ? — A.  It  could 
be  used  as  a  bridle  path  to  the  break  in  Clear  Creek,  but  I  would 
not  say  it  could  be  used  for  any  more  than  a  pack  horse  there.  That 
would  be  possible,  as  it  would  be  possible  to  conduct  a  horse  any- 
where in  that  high  country  above  the  timber  line.  Gteing  into  Clear 
Creek  it  was  very  steep,  and  the  footing  was  very  poor  and  insecure. 

Q.  Did  you  examine  any  other  of  these  entries,  and  if  so,  on  what 
date?— A.  On  the  15th  we  went  down  onto  the  Ludlow  claim,  but 
we  did  not  make  any  examination  of  the  work  there  at  all  that  day. 

Q.  Did  you  make  any  examination  of  any  other  claim  in  this 

O?— A.  On  August  15  we  went  up  Moore  Gulch  from  Clear 

Q.  Onto  what  claim? — ^A.  Onto  the  Deposit  claim,  and  approxi- 
mately 75  yards  from  the  east  line  of  the  claim  on  Moore  Gmch,  we 
found  a  coal  seam  3  feet  wide  on  the  left  bank  of  the  creek — an 
open  cut  filled  by  slide.  We  did  not  get  any  measurements  or  note  the 
width  of  the  vein  at  all.  One  hundred  and  fifty  yards  farther  up  the 
stream,  in  a  general  westerly  direction,  there  is  a  coal  seam  in  a  cut 
2  feet  wide  on  top,  3^  feet  wide  on  the  bottom.  Let  me  correct  that. 
That  was  the  width  of  the  vein  which  showed,  and  this  was  the  vein 
here  from  which  coal  had  been  taken  from  for  camp  use  at  the  Cun- 
ningham camp. 

Mr.  Hughes.  This  cut  that  you  have  now  described? 

A.  Yes,  I  said  that  was  the  size  of  the  cut.  That  was  the  width 
of  the  vein  which  shows.  I  did  not  take  the  size  of  the  cut.  The  coal 
had  been  taken  from  in  the  gulch,  and  there  was  not  much  of  a  cut 
to  it  to  take  the  dimensions  of,  and  approximately  1,500  feet  from 
there  up  the  creek  in  a  general  westerly  direction,  which  would  place 
it  near  the  west  line  of  the  claim,  there  is  a  coal  vein  12  feet  wide 
and  an  open  cut,  which  is  filled  in,  and  no  measurements  were  taken. 
Do  you  want  the  elevation  of  this?  Sixty  feet  above  this  cut,  in  a 
general  westerly  direction,  there  was  a  coal  seam  3  feet  wide  and  no 
measurements  of  any  cut  taken. 

Q.  Were  those  all  of  the  cuts  which  you  found  on  the  Deposit 
claim? — ^A.  Yes,  sir. 

Q.  Did  you  fiiid  any  other  improvements  or  developments  of  any 
kind  on  this  claim  ? — ^A.  Well,  there  had  been  some  trail  cutting  down 
by  the  gulch  to  where  this  coal  had  been  taken  for  house  use. 

Q.  To  what  was  the  extent  of  that  cutting? — ^A.  Well,  it  was  very- 
limited.    It  was  just  made  a  foot  trail  along  the  bank  of  the  creek. 

Q.  Well,  these  were  all  the  improvements  or  developments  tiat  you 
found  on  this  claim? — ^A.  Yes,  sir. 

Q.  Did  you  examine  any  other  claim  in  this  group  of  entries ;  and 
if  so,  when? — ^A.  It  was  on  August  17.    We  crossed  the  Avon  and 
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the  Ansonia,  and  climbed  onto  the  Albion  claim,  and  near  the  north 
line  of  the  Albion  claim  we  found  a  coal  exposure;  we  could  not  tell 
the  width  of  it  It  was  cohered  over  too  much  by  snow.  The  work 
done  was  stripping  only ;  no  open  cut. 

Mr.  Hughes,  mil  you  locate  the  position  of  this  work  that  is  there. 
Will  you  locate  it  more  nearly  than  near  the  north  line  ? 

A.  Well,  it  is  put  here,  in  tne  center,  near  the  north  Une.  That  was 
all  the  work  that  I  saw  on  that  Albion  claim. 

Q.  Did  you  see  any  other  improvements  or  developments  of  any 
kind  on  the  Albion  claim? — ^A.  No,  sir. 

Q.  Now  you  say  you -crossed  Avon  and  Ansonia  in  coming  to 
this  claim?— A.  les,  sir. 

Q.  Did  you  follow  along  any  trail,  or  merely  cross  the  claim  ? — A. 
No.  we  dia  not  follow  a  trail  at  all.    Just  crossed  through  the  timber. 

Q,  Did  vou  examine  any  other  claim  in  this  ^oup  of  entries? — 
A.  Yes.  On  August  17  I  was  on  the  Agnes  clami  on  a  small  creek 
tributary  to  Bear  Creek,  near  the  south  line,  and  about  the  center 
east  and  west,  we  found  a  cut  6  feet  at  the  bottom,  7  feet  wide,  and  6- 
foot  face,  and  8  feet  in  depth,  and  the  cut  had  caved  in  so  the  original 
size  could  not  be  told.  Almost  due  west  from  that  to  where  this 
small  stream  entered  the  Bear  Creek,  there  was  a  coal  seam  6  feet 
wide  exposed  in  an  open  cut  6  feet  on  the  bottom,  6  feet  wide,  and 
10  feet  on  the  face.  On  Bear  Gulch,  almost  directly  west  of  the  last- 
mentioned  cut,  there  was  a  coal  cropping,  14  feet  wide,  an  open  cut 
16  feet  wide,  4  feet  on  the  bottom,  and  12-foot  face.  In  a  north- 
easterly direction  from  that  on  Bear  Creek,  and  about  250  yards, 
there  is  a  coal  seam  2  feet  wide,  and  no  work  done.  One  hundred 
and  fifty  feet  from  there,  in  a  general  northeasterly  direction  from 
this  cut,  there  was  a  seam,  a  small  seam,  and  a  cut  8  feet  wide,  4 
feet  on  the  bottom,  and  5-foot  face. 

Q.  Just  a  moment,  Mr.  Langille.  You  stated  a  certain  distance 
from  this  cut.  As  I  recall  your  description,  the  last  point  described 
by  you  was  an  exposure  with  no  work  done  on  it;  is  that  correct? — 
A.  Yes,  air. 

Q.  All  right,  proceed. — ^A.  Now,  let  me  correct  this  distance.  The 
last  one  was  more  nearly  east  instead  of  northeast.  In  a  northeasterly 
direction^  which  is  approximately  168  feet,  there  was  an  open  cut 
8  feet  wide,  10  feet  on  the  bottom  with  72-foot  face.  There  was  a 
coal  seam.  There  were  no  walls  discernible,  but  it  was  estimated 
to  be  about  10  feet  wide.  Approximately  150  feet  in  a  northerly  di- 
rection from  this  last  cut  there  was  a  cropping  5  feet  wide  on  the 
left  bank  of  Bear  Creek,  in  a  cut  4  by  6  by  6  feet.  Approximately  106 
feet  north  from  this  last  cut  there  was  a  coal  cropping,  and  no  cut 
visible  at  the  place.  Approximately  270  feet  in  an  easterly  direction 
from  the  last-mentioned  cut  there  was  a  coal  cropping  with  no  walls 
defined  and  a  small  cut  4  by  4  by  6  feet.  That  is  all  the  work  or  coal 
exposures  I  saw  on  the  Agnes  claim. 

Q.  Did  you  see  anv  improvements  or  developments  of  any  kind 
on  this  claim? — ^A.  Yes,  there  is  a  part  of  the  so-called  Chezum 
trail  crosses  the  north  half  of  the  Agnes  claim. 

Q.  Did  you  traverse  this  trail  yourself? — A.  Yes,  I  did,  a  portion 
of  it. 

Q.  What  was  the  condition  of  the  poition  of  it  which  you  saw? — 
A.  I  call  it  a  foot  trail. 
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Q.  Just  as  already  described  by  you  ? — A.  Yes,  sir. 

Q.  What  other  claim  in  this  croup  of  entries  did  you  examine? — 
A.  Well,  on  this  17th,  near  the  southeast  comer  of  the  Maxine, 
approximately  100  feet  north  of  where  the  Chezum  trail  crosses  the 
corner  of  the  claim.  I  found  a  coal  crop  16  feet  wide,  and  an  open 
cut  16  feet  long,  4  ieet  deep,  and  3  feet  wide.  That  is  all  the  work 
that  I  saw  on  the  Maxine  claim. 

Q.  As  I  understand  you,  a  part  of  what  you  call  the  Chezum  trail 
crosses  the  southeast  corner  of  the  Maxine  claim  ?^-A.  Yes,  sir. 

Q.  What  was  the  condition  of  this  trail  on  the  Maxine  claim! — 
A.  It  was  as  previously  described. 

Q.  You  were  on  it  yourself  at  that  point! — ^A.  Yes,  sir. 

Q.  Did  you  see  any  other  improvements  or  developments  of  any 
kind  on  this  claim  ? — ^A.  No,  sir. 

Q.  What  other  claim  did  you  examine  of  this  group? — ^A.  On 
August  17,  the  same  date,  I  was  on  the  Octopus  claim,  near  the  south- 
west comer,  and  east  of  the  Chezum  trail  we  saw  a  coal  seam  that 
bad  been  covered  by  a  slide.  There  was  a  small  open  cut  4  feet  wide, 
6  feet  high,  and  8  feet  long,  and  another  coal  seam  3  feet  wide,  and 
an  open  cut  4  feet  wide,  8  feet  long,  and  4  feet  deep. 

Q.  About  how  far  from  the  first  cut  described  by  you  on  the  Octo- 
pus, and  in  what  direction? — A.  It  was  very  close  to  it,  just  a  few 
feet  difference  in  the  two  cuts.  In  almost  an  easterly  direction  from 
the  last-mentioned  cut  there  was  a  coal  seam  that  was  snow  covered 
and  the  extent  of  the  work  was  not  visible. 

Mr.  Hughes.  How  far  was  it! — A.  About  100  feet.  I  think  that 
is  the  same  day,  August  17. 

Q.  Just  a  moment.  Were  these  all  the  cuts  that  you  found  on  the 
Octopus  claim  ? — A.  Yes,  sir. 

Q.  Did  you  find  any  other  improvements  or  developments  of  any 
kind  on  this  claim? — A.  Well,  the  Chezum  trail  crosses  in  a  north- 
easterly and  southwesterly  direction. 

Q.  Did  you  traverse  this  trail! — A.  Not  all  the  distance.  Only 
that  portion  that  lead  over  to  these  cuts  from  the  corner. 

Q.  In  what  condition  was  the  trail  when  you  saw  it ! — A.  As  pre- 
viously described. 

Q.  Did  you  examine  any  other  claims  in  this  group ! — ^A.  On  Au- 
gust 17,  approximately  200  feet  away,  on  the  northeast  comer  of  the 
Candelaria  claim,  very  near  to  the  north  line,  there  is  a  coal  seam  33 
feet  wide  in  a  cut  33  feet  long,  4  feet  wide,  and  6  feet  deep.  That 
was  all  the  cut  I  saw  on  the  Candelaria  claim. 

Q.  Did  you  find  any  other  improvements  or  developments  of  any 
kind  on  this  claim ! — A.  No,  sir. 

Q.  Any  traces? — ^A.  No,  sir. 

Q.  Did  you  examine  any  other  claim  in  this  group,  and  if  so, 
when? — A.  On  August  17,  with  Mr.  Kennedy  and  Mr.  Stoner  and 
Mr.  McGrath  and  Mr.  Wingate  we  crossed  the  Lucky  Baldwin  claim, 
going  to  the  east  side  from  the  west  side,  on  a  tributary  of  Clear 
Creek.  Near  the  east  line  I  found  a  coal  seam  4  feet  wide  and  with 
1^  feet  of  coal,  partly  shale  and  part  coal. 

Q.  Was  there  any  development  work  done  at  that  point! — ^A.  No, 
sir. 

Q.  Then  by  that  you  mean  that  the  coal  you  saw 
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Mr.  Hughes.  You  say — pardon  me,  I  do  not  mean  to  interrupt. 
Finish  your  question. 

Mr.  bHERmAN  (continuing).  Then,  by  that  you  mean  to  say  that 
the  coal  you  saw  there  was  a  gulch  exposure? — A.  Yes,  sir. 

Mr.  Hughes.  I  object  to  that  as  leading. 

Q.  Did  you  see  any  other  development  or  improvements  on  this 
claim? — ^A.  Yes.  sir. 

Q.  Describe  tnem. — ^A.  At  a  cut,  which  is  from  this  last  cut  ap- 
proximately 225  feet,  there  is  a  coal  seam  1^  feet  thick ;  no  improve- 
ments of  any  kind.  I  have  got  Mr.  Kennedy's  numbers  for  those  cuts 
or  coal  exposures.    That  was  visited  on  the  19th. 

Q.  Have  you  been  giving  those  numbers  in  describing  these  cuts? — 
A.  No. 

Q.  Then  we  need  make  no  reference  to  the  numbers  as  far  as  I 
can  see.  These  descriptions  are  sufficient  as  given.  Did  you  see 
any  other  improvements  or  developments  on  this  claim? — A.  No, 
sir^  none  that  I  could  say  positively  that  were  on  the  Lucky  Baldwin 
claim — ^that  I  could  positively  state  that  were  on  the  Lucky  Baldwin. 

Q.  Did  you  find  any  trail  on  the  Lucky  Baldwin  ? — A.  Yes ;  there 
is  just  a  portion  of  the  Clear  Creek  trail — ^that  is,  on  that  claim. 

Q.  Did  you  see  it  yourself  on  that  claim  ? — ^A.  Yes,  sir. 

Q.  What  was  its  condition  there? — ^A.  It  was  a  trail  that  was  a 
good  foot  trail  and  suitable  for  pack  horses. 

Q.  About  what  extent  of  this  claim  does  that  trail  traverse? — A.  A 
very  small  portion. 

Q.  Approximately,  what  distance  ? — ^A.  Oh,  less  than  half  a  mile ; 
it  is  less  than  a  quarter  of  a  mile. 

Q.  Did  you  examine  any  other  claim  in  this  group  ? — ^A.  Yes,  sir ; 
on  this  same  day. 

Q.  August  19  ? — ^A.  On  August  19,  we  were  on  the  Lyons  claim. 
At  250  feet  east  of  the  last-mentioned  cut  there  is  an  exposure  of  coal 
and  shale  2^  feet  wide. 

Q.  How  far  east,  approximatelv,  is  the  cut  from  the  western 
boundary  of  the  lines  of  this  claim  ? — ^A.  Well,  as  near  as  I  know,  it 
would  be  very  close  to  the  line.    I  didn't  see  where  the  line  crosses. 

Q.  With  regard  to  the  north  and  south  directions,  how  would  that 
be? — A.  About  the  center  in  the  north  and  south  direction.  About 
150  feet  east  of  the  last-mentioned  cut  there  was  a  coal  exposure  of  4 
feet.    No  work  had  been  done  at  all. 

Q.  Did  vou  examine  this  claim  as  extensively  as  you  did  the  others 
described  by  you  ? — A.  No,  sir. 

Q.  Why  didn't  you  ? — ^A.  Well,  there  was  no  work ;  no  evidence  of 
any  work. 

Q.  Did  you  traverse  the  claim  yourself? — ^A.  Yes,  sir. 

Q.  For  the  purpose  of  ascertaining  if  there  were  any  other  im- 
provements or  developments? — A.  Yes,  sir. 

Q.  And  you  found 

Mr.  HuGHxs.  Objected  to 

Mr.  Sheridan  (continuing  the  question).  You  found— did  you 
find  any  other  improvements  or  developments  on  this  claim? — ^A. 
No,  sir. 

Mr.  HuoHXS.  I  object  to  that  question  as  leadteg. 

Q.  Did  you  examine  any  other  claim  in  this  group;  and  if  so, 
when? — A.  Well,  on  this  same  claim,  100  feet  east  of  the  last-men- 
tioned cut,  tber^  wm  a  blossom,  so  called,  of  fine  black  coal. 
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Q.  Was  there  any  work  done  on  it? — ^A,  No,  sir;  there  was  no 
work  done  on  it  that  I  could  see.  On  August  19  I  was  on  the  Bed- 
ford claim,  and  near  the  center.  It  would  be  very  near  the  center 
of  the  daim.  approximately  1,200  feet  from  the  northwest  comer,  I 
found  a  vein  of  coal  2  to  3  feet  wide. 

Q.  Any  development  work? — ^A.  No,  sir. 

Q.  Did  you  find  any  other  improvements  or  developments  on  this 
claim? — A.  At  30  feet  in  a  northeasterly  direction  from  the  last- 
mentioned  coal  seam  there  was  a  coal  exposure  1  foot  wide. 

Q.  Any  development  work  ? — ^A.  No ;  and  approximately  about  90 
feet  in  the  same  direction  there  was  a  coal  seam  2  feet  wide;  2  feet 
plus. 

Q.  Were  there  any  improvements  or  developments  on  this  claim, 
so  far  as  you  saw? — ^A.  Tnere  was  approximatdy  200  feet  in  a  north- 
easterly direction.  There  was  a  coal  seam  5  feet  plus  in  width;  no 
work  done.    I  think  that  was  all  the  work  I  saw  on  this  entry. 

Q.  Did  you  examine  any  other  claim  in  this  group? — ^A.  We  tra- 
versed the  crest  of  that  ridge  in  a  general  northeasterly  direction, 
across  the  westerly  side  of  the  Boston  claim,  and  onto  the  Tulare 
claim  near  the  east  and  west  center,  just  off  of  the  center  of  the  claim 
in  a  north  and  south  direction. 

Mr.  Hughes.  Which  claim  is  that? — ^A.  The  Tulare. 

Q.  Go  ahead. — A.  There  is  a  coal  cropping  4^  feet  wide,  and  no 
work  done. 

Q.  Did  you,  while  on  the  Boston  claim,  make  any  examination 
thereof? — ^A.  No,  sir;  no  more  than  traversing  the  ridge. 

Q.  Did  you  make  as  general  an  examination  of  the  Tulare  as  you 
did  of  the  other  claims  described  by  you  ? — ^A.  Not  so  much  as  on  the 
claims  where  the  work  had  been  done. 

Q.  Why  didn't  you? — ^A.  There  wasn't  any  work.  No  work  had 
been  done  that  was  visible. 

Q.  Did  you  ascertain  this  fact  yourself? — ^A.  Yes,  sir. 

Q.  Did  you  examine  any  other  claim  in  this  group? — ^A.  Near  the 
last-mentioned  coal  seam  of  the  Tulare  claim  there  was  a  small  coal 
exposure,  and  on  the  break  of  the  hill  toward  Canyon  Creek  there  was 
6  exposed  coal  seams,  one  above  another. 

Q.  Any  work  had  been  done  ? — ^A.  No ;  no  work  had  been  done. 

Q.  When  were  you  on  the  Boston  claim,  Mr.  Langille? — ^A.  August 

19. 

Q.  And  on  the  Tulare? — ^A.  August  19. 

Q.  Proceed. — ^A.  There  was  one  coal  seam  9  feet 

Mr.  Gray.  Where  is  that? — ^A.  On  the  Tulare,  one  6-foot,  one  8- 
foot,  one  2-foot,  and  one  1-foot,  lying  one  above  another. 

Q.  Are  these  the  seams  already  described  by  you  on  these  claims, 
on  which  you  stated  no  development  work  had  been  done  as  far  as 
you  could  see? — ^A.  Yes,  sir. 

Q.  Proceed. — ^A.  Two  hundred  and  fifty  feet  in  a  southwesterly 
direction  from  U.  S.  L..  M.,  station  No.  7,  there  was  a  coal  seam  12 
feet  plus  in  width,  and  no  work  had  been  done. 

Q.  Bein^  that  coal  seam  as  described  by  you  as  being  on  the 
Tulare  claim  ? — ^A.  Yes ;  and  that  is  all  the  work  on  the  Tulare  claim. 

Q.  Did  you  find  any  other  improvements  or  developments  of  any 
kind  oa  this  claim? — ^A.  No,  sir. 
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Q.  Did  you  examine  any  other  claim  in  this  group;  and  if  so, 
when? — ^A.  On  August  19  I  was  on  the  Plutocrat  clami.  Approx- 
imately 300  feet,  in  a  northerly  direction  from  U.  S.  L.  M.,  station 
No.  7,  there  was  a  coal  seam,  but  I  could  not  get  the  width  of  it 
taken.    There  was  a  coal  exposure  there.  ^ 

Q.  Was  there  any  work  done  at  that  point  that  you  observed! — ^A. 
No.  sir. 

Q.  Did  you  see  any  other  imi)royements  or  developments  of  any 
kind  on  these  claims  i — ^A.  No,  sir. 

Q.  Did  you  examine  any  other  claim  in  this  group;  and  if  so, 
when? — ^A.  On  August  20.    Approximately  1,000  feet 

Mr.  Hughes.  On  which  claim? 

A.  On  the  Carlsbad  claim,  100  feet  from  the  north  line  of  the  claim, 
on  Clear  Creek,  there  is  a  coal  vein  10  feet  plus  in  width,  and  then 
below  that  a  coal  seam ;  that  is,  it  was  covered  up  so  jou  could  not  see 
the  width.    It  was  just  one  line  below  the  other. 

Q.  At  these  points  described  by  you,  was  there  development  work, 
or  were  these  natural  exposures? — ^A.  No.  There  haa  been  some 
work  done  there,  but  I  could  not  state  the  extent  of  them. 

Mr.  Gray.  What  date  was  that  ? — ^A.  August  20.  Three  hundred 
feet  in  a  westerly  direction  from  the  above-mentioned  seam,  on  the 
left  bank  of  Clear  Creek,  there  is  a  coal  seam  10  feet  plus  in  width, 
from  which  coal  had  been  taken  for  use  in  the  Cunningnam  camp. 

Q.  Was  there  any  development  work  done  at  this  camp? — ^A.  Yes, 
there  had  been,  but  the  extent  of  it  I  could  not  state,  as  it  was  too 
covered  up ;  the  coal  had  caved,  and  the  bank  had  caved.  That  is  all 
the  coal  work  I  saw  on  that  claim. 

Q.  Did  you  see  any  other  improvements  or  developments  of  any 
kind  on  this  claim? — ^A.  Yes;  Clear  Creek  trail  crosses  diagonally 
from  the  southwest  to  the  northeast  comer  of  the  claim. 

Q.  Did  you  traverse  this  trail  across  yourself  ? — ^A.  Yes^  sir. 

Q.  What  was  its  condition  ? — ^A.  It  was  a  fair  foot  trail  and  suit- 
able  for  pack  horses. 

Q.  Dia  you  examine  any  other  claim  in  this  group? — ^A.  Yes.  On 
August  20 1  was  on  the  Ludlow  claim ;  and  on  tne  right  bank  of  Clear 
Creek, 'near  the  southwest  comer  there  was  a  tunnel  4^  feet  wide  on 
the  bottom,  4  feet  wide  on  top,  and  5  feet  high.  The  course  of  the 
tunnel  was  north  45^  west  62  leet  to  where  the  tunnel  forked ;  thence 
in  the  same  course  10  feet  to  the  end  of  the  left  branch ;  course  north 
15^  west  46  feet  to  the  end  of  the  right  branch. 

Q.  You  examined  this  tunnel  yourself,  personally  ? — ^A.  Yes,  sir. 

Q.  What  was  the  interior  condition,  as  you  observed  it? — ^A.  Very 
good.  The  entrance  of  the  tunnel  was  timbered,  and  other  portions 
of  it  timbered  where  it  was  necessary. 

Q.  Continue  your  description,  please. — ^A.  Well,  that  is  all  the 
description  I  have. 

Q.  These  were  all  the  improvements  that  you  saw  on  this  claim? — 
A.  There  was  a  cabin  there  on  the  claim. 

Q.  Describe  it  roughly? — ^A.  It  was  a  log  cabin  which  had  been 
used  as  a  camp.    I  have  not  the  size  of  it. 

Q.  Do  you  recall  approximately  the  size  of  it? — ^A.  Why,  I  would 
onlT  hazard  a  guess  at  it.    I  did  not  note  the  size  of  it 

Q.  Did  vou  see  any  other  improvements  or  developments  of  any 
kind  on  this  daim? — ^A.  Well,  the  trail,  the  Chezum  trail,  comes 
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down  off  the  mountain  on  the  right  bank,  or  the  west  bank  or  Clear 
Creek  nearer  to  the  tunnel,  and  there  is  an  extension  of  the  Clear 
Creek  trail  up  to  the  Chezum  cabin. 

Q.  What  is  the  condition  of  the  extension  of  the  Clear  Creek  trail 
as  it  appeared  on  the  Ludlow  to  you  ? — ^A.  Well,  it  was  a  foot  trail 
only. 

Q.  On  the  Chezum  trail,  as  it  was  found  on  this  claim  by  you? — 
A.  A  foot  trail,  rather  difficult  of  travel. 

Q.  Did  you  examine  any  other  claim  in  this  group  of  entries;  and 
if  so,  when? — A.  Yes,  sir;  there  is  on  the  Newgate  claim. 

Q.  On  what  day? — ^A.  On  August  20.  On  the  Newgate  claim 
there  is  a  short  tunnel  approximately  12  feet  long  on  the  left  bank 
of  Clear  Creek,  about  400  feet  from  the  southeast  corner  of  the 
claim,  and  there  is  a  part  of  what  had  been  a  camp  with  a  tent  house. 
That  had  a  tent  roof. 

Q.  What  was  the  condition  of  this  tunnel  on  the  Newgate? — ^A. 
Oh,  the  entrances  of  it  had  been  timbered.  It  was  not  in  good  condi- 
tion at  all.    It  had  partially  caved. 

Q.  Did  you  enter  the  tunnel? — A.  No,  sir;  only  just  at  the  en- 
trance of  it. 

Q.  Why  didn't  you  so  in  any  farther? — ^A.  Why,  we  could  see 
the  end  of  it,  and  I  did  not  see  any  necessity  of  going  into  it. 

Q.  Were  those  the  only  improvements  or  developments  that  you 
saw  on  this  claim? — A.  Well,  as  I  mentioned  before,  the  Chezum 
tiail  crosses  the  northern  half  of  tiie  Clear  Creek  trail  across  tiie 
southeast  corner. 

Q.  Did  you  examine  any  other  claim  in  this  group;  and  if  so, 
when? — ^A.  No,  sir;  that  constitutes  the  extent  of  the  examination. 

Mr.  Sheiodan.  I  will  turn  over  the  witness  to  you  now  for  cross- 
examination. 

Mr.  Hughes.  May  I  be  excused  for  a  moment  ? 

The  CoMMissioNEH.  Yes. 

(Recess.) 

Cross-examination  by  Mr.  Hughks  : 

Q.  Mr.  Langille,  what  was  your  official  position  in  the  month  of 
August,  1909  ? — A.  Forest  supervisor,  in  charge  of  the  Shugatch  and 
Tongas  National  Forest  in  Alaska. 

Q.  Who  was  your  immediate  superior  ? — A.  Mr.  Allen. 

Q.  What  was  his  position? — A.  District  forester,  in  charge  of 
District  6,  headquarters  at  Portland,  Oreg. 

Q.  You  have  said  that  a  letter  was  received  containing  certain  in- 
structions respecting  the  examination  of  claims  in  the  iTering  River 
District  in  Alaska,  that  you  accepted  as  your  instructions  for  the  ex- 
amination which  you  have  been  testifying  about? — A.  Yes,  sir. 

Q.  By  whom  was  that  letter  written  and  to  whom? — A.  It  was 
written  to  Mr.  Ames,  who  was  chief  of  the  inspection  department  of 
the  Shugatch  and  Tongas  National  Forest  in  Alaska. 

Q.  And  bv  whom  ? — ^A.  I  would  not  say  whom  it  was  signed  by,  as 
I  don't  recall. 

Q.  Where  is  that  letter? — A.  I  don't  know. 

0.  You  say  you  read  it? — A.  Yes,  sir. 

Q.  You  have  attempted  to  give  its  contents,  I  believe.  Are  you 
able  to  testify  from  recollection  what  the  specific  instructions  con- 
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tained  in  that  letter  were,  which  you  undertook  to  carry  out? — ^A. 
That  was  them. 

Q.  And  to  give  them  ? — A.  That  was  the  tenor  of  the  letter.  That 
we  were  to  so  to  the  claims  and  examine  them  to  determine  the 
amount  and  the  extent  of  the  work  that  had  been  done. 

Q.  What  supervision  had  the  foTeBtrv  departoient  over  tiie  amount 
of  woik  done,  and  what  ocmoem  did  it  haye  over  the  amount  of  work 
that  had  been  done  on  these  claims? — ^A.  A  portion  of  the  claims 
were  in  the  Shugatdi  National  Forest,  and  it  is  in  the  practice  of  the 
seryice  of  forest  supervisor  to  report  on  all  claims  coming  up  for 
patents  that  are  within  the  boundaries  of  the  forest  reserve. 

Mr.  SREBmAN.  If  counsel  will  permit  the  interruption,  I  have  here 
a  copy  of  the  letter  of  instructions  to  Mr.  Ames  from  George  H. 
Cecil,  acting  district  forester,  dated  July  29 

Mr.  Hughes.  I  suppose  he  could  read  the  date. 

Mr.  Shkiodan  (continuing).  1909.  And  also  telegram  July  23, 
1909,  relating  to  the  instructions  referred  to.  I  hand  this  to  you 
at  this  time  at  the  suggestion  of  the  representativi  of  the  forestry 
service,  and  turn  these  papers  over  to  you. 

(Papers  handed  to  Mr.  Hughes.) 

Mr.  jEIuohbs.  How  recently  have  you  read  that  letter,  or  any  copy 
of  it,  Mr.  Lanffille  ? — A.  Well,  I  have  not  seen  the  letter  or  a  copy  of 
it  to  read  it  Never  saw  any  copy  of  it  at  all,  and  the  original  letter 
I  have  not  seen  since;  not  since  we  left  the  Cunningham  group  of 
claims. 

Q.  Now,  you  construed  its  instructions  to  authorize  you  not  merely 
to  examine  that  part  of  the  district  which  was  embraced  within  the 
forest  reserve,  but  likewise  to  investigate  as  to  the  work  that  had  been 
done  upon  the  coal  claims,  did  you,  or  were  you  simply  making  your 
investigations  generally  for  the  purpose  of  ascertaining  whether 
these  were  coal  lands  embraced  wimin  the  forest  reserve  ? — A.  Well. 
no,  sir ;  my  purpose  in  goiuj^  to  the  claims  was  to  ascertain  the  amount 
of  work  ana  the  amount  of  timber  that  was  on  the  claims. 

Q.  Well,  all  that  your  department  was  concerned  with  was  the 
amount  of  timber  on  these  claims  and  the  evidence  as  to  whether  or 
not  they  were  coal  lands;  isn't  that  true? — ^A.  Only  formal  reports 
that  were  submitted  to  the  district  forester,  or  the  forester  in  regard 
to  any  claims  embodying  the  amount  of  improvement  work  done. 

Mr.  Hughes.  Read  my  last  question. 

(Question  read  by  the  reporter.) 

A.  I  don't  know  that  I  would  be  qualified  to  say  that  they  were 
coal  lands. 

Q.  Yes,  but  you  were  only  authorized  to  inyestigate  and  report 
upon  the  timber  and  what  evidence  you  found  as  to  the  presence  or 
exposure  of  coal? — A.  Yes,  sir;  and  the  work  done. 

Q.  And  in  that  connection,  as  evidencing  coal  you  mentioned  the 
work  done  which  you  found  ? — ^A.  Yes,  sir. 

Q.  Now,  the  first  work  that  you  did  in  the  examination  of  these 
claims  was  on  the  14th  of  August? — ^A.  Yes,  sir. 

Q.  In  whose  company  were  you  on  that  day? — ^A.  On  that  first 
trip  we  went  away  from  the  camp  there  was  Mr.  (George  Wingate, 
Mr.  F.  D.  Ames,  and  Mr.  James  McGrath. 

Q«  The  first  claim  on  which  you  went  was  what? — ^A.  On  the 
Socorro  claim. 
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Q.  How  did  you  reach  the  Sooorro  claim  ?  From  what  point  did 
you  start? — ^A.  From  some  point  on  Clear  Creek  below  the  mouth  of 
Barrett  Gulch. 

Q.  Where  did  you  stay  the  night  before? — ^A.  At  the  Cunningham 
camp. 

Q.  Didn't  you  leave  the  camp  on  the  morning  of  the  14th  f — A. 
Yes,  sir. 

Q.  By  what  route  did  you  reach  the  Socorro  claim  t — ^Ai  Followed 
up  Clear  Creek  to,  I  wouldn't  call  it  a  trail,  it  was  just  a  marked  way 
or  road. 

Q.  You  followed  the  trail  up  as  far  as  it  went  until  you  reached 
the  Socorro  claim? — ^A.  No;  I  think  we  did  not  depart  from  the 
Clear  Creek  trail  before  we  reached  the  Socorro  line. 

Q.  Well,  until  you  reached  the  point  near  the  Socorro  claim  you 
followed  the  trail? — ^A.  Yes,  sir. 

Q.  You  did  not  inspect  either  the  Lucky  Baldwin  or  the  Carlsbad 
for  the  purpose  of  ascertaining  the  condition  of  those  claims  as  being 
timber  claims,  or  for  the  purpose  of  determining  the  amount  of  tim- 
ber on  them  ? — ^A.  Mr.  Ames  and  Mr.  Wormsted  examined  the  timber 
on  the  claim  and  reported  them.    I  did  not  attempt  that  at  all. 

Q.  Then  you  did  not  attempt  to  make  any  examination  of  the  tim- 
ber?—A.  No. 

Q.  You  fi;ave  vour  attention  to  investigating  as  to  the  presence  of 
coal  and  of  work  done? — ^A.  Yes,  sir. 

Q.  How  did  you  come  to  go  to  the  Socorro  claim  first?  Did  you 
form  any  reason  for  that? — A.  No  special  reason.  I  employed  Mr. 
McGratn,  the  resident  agent  of  the  parties  interested  in  the  Cunning- 
ham g|^up,  to  go  with  me  and  show  me  the  workings. 

Q.  Was  he  at  that  time  working  for  Mr.  Cunningham? — ^A.  I  pre- 
sume he  was. 

Q.  You  are  speaking  and  give  your  testimony  under  oath  from 
presumptions,  are  you;  is  that  your  purpose  here? — ^A.  Well,  I  could 
not  say  that  he  was  under  pay.    I  employed  him. 

Q.  You  found  him  there!— A.  Yes;  he  was  there  living  iu  the 
camp.  I  did  not  ask  him  if  he  was  under  pay  from  Mr.  Cimningham 
at  all. 

Q.  You  did  not  employ  him  because  you  thought  he  was  the  a^nt 
of  Mr.  Cunningham  for  any  purpose? — ^A.  No,  sir;  I  employed  nim 
because  he  was  familiar  with  the  workings  on  the  ground  and  with 
the  coal  exposures  and  the  routes  of  travel. 

Q.  How  do  you  know  that? — ^A.  From  his  own  statement 

Q.  Then  you  mean  to  say  that  you  did  interrogate  him  for  the 
purpose  of  obtaining  information,  that  in  addition  to  being  an  in- 
spector you  are  also  a  detective? — ^A.  No,  sir. 

Q.  That  wasn't  your  purpose  at  all? — ^A.  No,  sir;  not  at  all. 

Mr.  Sheiodan.  I  object  to  any  such  undignified  insinuations  as 
that.  The  witness  is  testifying  frankly,  and  in  a  manly  way,  and 
there  is  no  call  for  any  such  a  remark  to  be  made  of  the  record. 

Mr.  Hughes.  If  the  commissioner  please,  I  am  going  to  restrain 
myself  from  any  answer  to  the  comments  of  this  young  gentleman. 
I  will  say,  however,  to  the  witness  if  he  will  answer  Som^  his  own 
personal  knowledge  and  not  from  hearsay  or  by  way  of  giving  his 
opinion  or  presumptions,  he  will  be  treated  very  fairly  by  me  in  the 
cross-examination;  but  if  he  does  answer  in  any  other  way  I  must 
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search  the  witness  to  ascertain  the  credibility  of  the  testimony  he 
gives  and  the  weight  to  be  attached  to  it 

Q.  Now,  Mr.  Langille,  you  have  described  nine  cuts  that  you  found 
on  the  Socorro  daim.  I  will  ask  you  if  you  found  these  exposures 
and  openings  following  up  the  gulch  or  stream? — ^A.  I  womd  like 
to  say  that  I  do  not  think  I  stated  there  were  nine  exposures  on  the 
Socorro  claim. 

Q.  Well,  I  think  I  have  kept  a  correct  account  of  that,  but  regard- 
less of  whether  that  is  correct  in  number,  I  will  ai^  you  if  you  found 
those  that  you  have  described  on  the  Socorro  claim  in  following  up 
the  course  of  the  gulch  or  small  stream  which  runs  down  from  the 
northwest  into  Clear  Creek  ? — ^A.  I  did  not  follow  up  the  ^ch.  We 
followed  up  the  west  side  of  the  gulch,  and  went  down  in  it  at  ridit; 
almost  where  we  leift  the  top  of  the  ridge  was  almost  above  the  first 
cuts  mentioned. 

Q.  I  don't  mean  to  inquire  whether  you  followed  up  the  bottom 
of  the  gulch  or  the  course  of  the  break  made  by  the  giuch ;  you  fol- 
lowed in  that  general  direction? — ^A.  Yes,  sir. 

Q.  Followed  in  the  course  of  the  gulch  to  ascertain  the  exposures 
that  had  been  made  along  the  hillside  where  the  cuts  had  been  made 
in  the  operations — in  exposing  the  veins  which  had  been  laid  bare 
by  the  action  of  the  waters  in  cutting  that  gulch? — ^A.  Why^  I  did 
not  attempt  to  follow  up  the  gulch  to  see  how  much  coal  might  be 
exposed.  I  went  directly  to  the  first  workings ;  to  the  only  workings 
that  I  knew  of,  that  Mr.  McOrath  reported  as  being  on  that  claim. 

Mr.  Hughes.  Now,  again  I  want  to  suggest  that  Mr.  McGrath's 
reports  or  statements  are  hearsay,  and  I  do  not  want  to  interrog^ate 
you  in  any  impleasant  way,  and  I  hope  you  will  refrain  from  giving 
in  your  testimony  any  statements  made  W  Mr.  McGrath,  and  if  you 
Witt  refrain  from  domg  so  I  wiU  refrain  ^trom  any  unpl^sant  crbss- 
examination. 

The  Commissioner.  He  suggests  that  he  went  to  these  cuts  that 
Mr.  McGrath  pointed  out  to  him ;  that  he  had  no  previous  knowledge 
of  these  claims  and  he  obtained  nis  information  from  Mr.  McGratn, 
as  I  understand  it. 

Mr.  Hughes.  Yes. 

The  Commissioner.  I  think  that  is  perfectly  competent  testimony. 

Mr.  Sheridan.  I  think  so.  I  will  say  to  the  witness  we  do  not  care 
to  have  any  information  that  was  given  to  him  by  Mr.  McGrath 
which  he  himself  knows  nothing  about,  but  anything  that  you  have 
personal  knowledge  of,  Mr.  Langille,  we  will  be  fflad  to  hear. 

Mr.  Hughes.  I  think  the  commissioner  is  entirely  right.  The  only 
point  I  had  in  my  mind  was  the  statements  of  what  McGrath  re- 
ported to  him.  I  do  not  mean  to  criticise  the  witness  in  any  respect 
at  all.  I  simply  want  you  to  avoid  giving  any  statemente  made  by 
other  persons,  whether  by  Mr.  McGrath  or  anyone  else. — ^A.  I  was 
endeavoring  to  do  that,  Mr.  Hughes. 

Mr.  Hughes.  Have  you  the  map  that  Mr.  Kennedy  identified? 

Mr.  Sheridan.  I  will  send  for  it.    [Map  sent  for.] 

Q.  Mr.  Langille,  you  have  referred  to  the  map  that  the  Govern- 
ment has  not  introduced  in  evidence  as  a  part  of  the  direct  examina- 
tion in  giving  your  testimony.  Is  this  a  map  made  by  you? — ^A. 
Yes,  sir. 
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Mr.  Hughes.  The  map  that  is  now  before  you  I  Will  ask  the  re- 
porter to  mark  for  identification. 

(Map  marked  ^  Claimants'  Exhibit  No.  1  ^  for  identification  by 
the  reporter.) 

Q.  I  wish  you  would  now  indicate  <xi  this  map  where  the  Socorro 
claim  is  indicated  on  it,  the  course  you  traversea  in  going  over  the 
Socorro  claim  on  the  14th  day  of  Aumist.  and  along  which  course  you 
found  the  opening  which  jou  descrioed  i — ^A.  Yes,  sir. 

Q.  Please  do  so.  Describe  by  reference  to  any  markings  upon  this 
claim  what  that  course  was.  I  will  have  you  indicate  by  a  line  drawn 
here  the  approximate  course  that  you  pursued  in  crossing  the  So- 
corro claim  f  [Witness  does  so.] — ^A.  Well,  I  will  designate  (his 
spot  as  the  point  of  departure  from  the  Clear  Creek  trail.  We  went 
in  a  general  northwesterly  direction* 

Mr.  Hughes.  With  a  pen  and  ink.    [Witness  does  so.] 

Q.  Now.  then,  the  line  that  you  have  marked  with  pen  upon  the 
Claimants  Identification  No.  1  represents  the  course  you  traversed, 
and  is  on  a  hillside  on  the  southwesterly  slope,  or  the  southwesterly 
side  of  the  gulch  depicted  upon  this  map  ? — ^A.  Yes,  sir. 

Q.  And  tne  openings  you  have  descrioed  are  approximately  alon^ 
the  line  indicated' by  you  with  a  pen? — ^A.  This  was  the  first  open- 
ing that  I  saw.  The  end  of  that  mark  there,  marked  "  C-1 "  on  the 
map.    That  first  coal  opening  on  the  Socorro  claim. 

Q.  As  I  understand  you  found  them  in  going  up  there! — ^A.  No, 
sir :  that  was  the  route  of  travel  to  the  first  exposure. 

Q.  Now,  all  the  cuts  you  described  lay  on  what  portion  of  the 
Socorro  claim? — A.  On  the  west  side,  near  the  center,  near  the  north 
and  south  center  of  the  Socorro. 

Q.  Now,  then,  Mr.  Langille,  the  next  claim  that  you  visited  was 
the  Syndicate? — ^A.  The  Dabster. 

'  Q.  Oh,  yes ;  pardon  me.    How  many  openings  did  you  find  on  the 
Lobster? — ^A.  Nine  coal  exposures  on  the  Lobster. 

Q.  I  had  reference  to  the  Lobster  when  I  sug^ted  the  number  of 
opening  nine  from  my  notes.  I  see  I  was  mistaken.  Now,  indi- 
cate with  your  pen  a  continuation  of  the  course  you  traveled  in  dis- 
covering the  coal  exposures  or  openings  that  you  have  described  in 
your  testimony  ? — A.  I  followed  directly  up. 

Q.  Just  inmcate  it  on  there.  We  understand,  of  course,  that  this 
is  only  an  approximation,  as  near  as  can  be  attempted  to  put  it  upon 
the  paper  of  the  court's  proceeding. — ^A.  You  want  a  separate  tine 
drawn? 

Q.  I  would  like  to  have  you  draw  a  separate  line  with  pen  as  dis- 
tinctly as  you  can.    [Witness  does  so.] 

Q.  Did  you  take  any  steps  to  determine  for  yourself,  by  your  own 
investigation  or  your  own  measurements,  where  the  boundary  line 
of  these  two  claims,  the  Socorro  and  the  Lobster  were,  and  where  the 
corners  were? — ^A.  Yes,  sir. 

0.  ^Tiat  did  von  do? — ^A.  I  went  to  the  southwest  comer  of  the 
Syndicate  claim,  or  the  northeast  comer  of  the  Lobster  claim,  and 
with  a  compass  followed  the  line,  which  is  the  west  line  of  the  So- 
corro and  the  east  line  of  the'' Lobster,  down  to  the  bank  of  Barrett 
Gulch,  and  where  we  had  a  fixed  point  on  the  line  I  set  up  the  com- 

f)ass  and  sent  Mr.  McGrath  down  into  the  gulch  to  line  liim  on  the 
ine  where  the  line  crosses  the  gulch* 
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Q.  For  the  purpose  of  fix^ns  the  boundary  line  between  the  Lobster 
and  the  Socorro? — A.  Yes;  wnere  it  crosses  Barrett  Gulch. 

Q.  Now,  did  you  make  any  other  examination  for  the  purpose  of 
determining  the  boundaries  of  the  Lobster  and  the  Socorro  daims  on 
that  day  ? — ^A.  No,  sir ;  I  had  run  a  traverse  from  these  workings  on 
the  Socorro  claim,  chained  up  to  a  given  point;  I  got  my  bearings 
from  the  comer,  and  from  another  point  some  four  chains  distant, 
and  took  cross  bearings  on  these  workings  which  are  on  this  portion 
of  the  Lobster  [indicating]. 

Q.  Now,  was  that  the  entire  work  done  by  you  on  the  14th? — 
A.  Yes;  with  the  exception  of  going  over  here  to  this  and  determin- 
ing the  location  of  that  cut  there. 

Q.  On  the  Syndicate? — ^A.  On  the  Sjrndicate;  yes. 

Q.  The  cut  indicated  by  a  cross  on  this  map,  claimants'  identifica- 
tion 1?— A.  Yes,  sir. 

Q.  Did  anyone  go  with  you  at  that  time? — ^A.  Yes,  sir;  Mr.  Mo- 
Grath  was  there,  and  Mr.  Wingate  and  Mr.  Ames. 

Q.  Did  you  do  that  at  the  time  you  went  to  the  northeast  comer  of 
the  Lobster  claim  ? — A.  That  was  after  I  had  marked  in  these  loca- 
tions and  gone  over  to  that  and  noted  the  size  of  the  cuts. 

Q.  Then,  after  followiujg  the  entire  course  indicated  by  the  line 
drawn  by  you  in  ink  <m  this  maj),  you  went  over  to  the  Chezum  trail, 
and  went  northeasterly  to  the  point  you  have  indicated  on  the  Syndi- 
cate ?  Is  that  right  ? — ^A.  I  went  back  to  the  comer  of  this  claim  and 
located  that  point. 

Q.  And  then  went  to  that  point  and  inspected  it? — ^A.  Yes,  sir. 

Q.  Now,  that  was  all  the  work  you  did  on  the  14th  ? — ^A.  Yes,  sir. 

Mr.  Shebidan.  When  you  say  all  the  work,  do  you  mean  all  the 
survey  work,  or  the  variations  of  the  lines  only,  or  what? 

Mr.  Hughes.  I  can  only  determine  from  this  witness  what  he  did 
by  asking  him  questions. 

Mr.  Shebidan.  I  wish  to  know  whether  that  question  includes  what 
be  did,  described  as  being  an  examination  of  cuts  as  well  as  survey 
work. 

Mr.  Hughes.  Do  you  misunderstand  me  at  all  ?  I  am  asking  the 
questicm  to  find  out,  Mr.  Langille,  what  work  you  did  in  the  way  of  an 
inspection  you  were  making  yourself  of  these  claims  on  the  14th.  I 
don't  think  you  misunderstand  me;  but  if  you  did,  that  is  what  I  want 
to  know;  and  is  that  a  correct  statement  of  the  work  you  did  on 
the  14th? — ^A.  Yes;  I  passed  along  up  and  checked  the  size  of  the 
cuts  as  I  went  along. 

Q.  Yes.  I  do  not,  in  my  examination,  wish  to  go  into  the  details 
of  what  ^ou  have  already  testified  to  and  descried  in  your  direct 
examination. — ^A.  No;  that  is  what  I  did. 

Q.  I  want  to  cover  the  ground  as  much  as  possible,  and  simply  to 
ask  if  that  is  all  the  nound  you  covered  in  that  inspection  made  on 
that  day  ? — A.  Yes.  In  determining  the  location  of  the  workings,  I 
have  stated,  I  went  to  the  corner  ana  ran  this  line  and  fixed  the  loca- 
tions then  in  that  way. 

Q.  And  during  my  cross-examination  I  have  not  intended  to  go 
into  any  of  the  details  of  the  work  which  vou  have  described  already, 
because  you  have  described  it  already,  and  I  do  not  want  to  repeat  it. 
J  want  to  have  you  indicate  upon  this  map  the  course  you  pursued  on 
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Ihe  ground  and  indicate  upon  it  where  you  found  the  exposures  in 
question. — ^A.  And  the  manner  in  which  I  determined  them! 

Q.  You  have  described  that;  and  if  at  any  time,  then,  it  is  neces- 
sary for  a  proper  answer  by  you,  you  may  describe  over  what  you  did 
in  determining  it  I  think  the  witness  understands  me  and  my  pur- 
pose, and  whenever  you  are  in  doubt  about  any  question  kindly  say 
so,  Mr.  Langille.  I  don't  want  to  mislead  you  in  any  way.  At  the 
end  of  that  work  where  did  you  go? — ^A.  We  returned  to  the  Cun- 
ningham camp. 

(£  And  left  that  camp  on  the  morning  of  the  15th? — ^A.  Yes,  sir. 

Q.  And  to  go  to  what  claim  ? — ^A.  We  went  back  to  the  crossing  of 
the  Syndicate  claim,  about  this  point  here  [indicating] . 

Q.  Now,  will  you  take  vour  pen  and  commence  at  the  point  where 
you  be^an  on  the  15th  ana  indicate  tiie  road  you  followed  on  the  15th 
m  making  the  inspections  which  you  have  just  testified  to? — ^A. 
rWitness  does  so.]  Is  it  necessary  for  me  to  mark  it  down  from 
there  to  that  camp? 

Q.  Only  as  far  as  your  work  went  that  day. — ^A.  Well,  that  is  as 
far  as  it  went.    Well,  I  went  to  here  [indicating]. 

Q.  N0W2  ^^  ^^^  drawn  by  you  in  ink.  beginning  at  a  point  near 
the  west  hne  of  the  Syndicate  claim  ana  on  the  nght-hand  side  of 
what  you  have  indicated  here  as  the  Chezum  trail  and  ending  at  or 
near  tne  southeast  corner  of  the  Newgate  claim,  is  the  line  you  have 
just  drawn  representing  the  ground  covered  in  the  inspection  that 
you  made,  or  the  inspection  made  by  you,  on  the  15th  ? — ^A.  Yes ;  that 
IS,  approximately.    You  understand  that  is  only  approximately  right. 

Q.  Certainly;  you  are  attempting  to  give  only  there  the  approxi- 
mate route  of  travel.  Now,  on  or  along  that  route  of  travel  you  have 
indicated  in  what  manner  any  exposures  that  you  found? — ^A.  One 
marked  "  C-16,"  "  C-17,"  and  the  tunnel  we  paid  no  attention  to  on 
that  day. 

Q.  The  tunnel  on  the  Ludlow  claim,  marked  with  the  word  "  tun- 
nel?"— ^A.  Yes;  we  passed  it.  I  did  not  give  it  any  examination. 
This  cut  here,  we  noted  that  on  the  short  tunnel. 

Q.  By  a  cross  ?    You  noted  it  by  a  cross  inside  ? — ^A.  Yes,  sir. 

Q.  Going  back  to  the  work  of  the  preceding  day,  I  will  ask  you, 
in  order  to  make  it  definite,  if  the  line  drawn  in  ink,  beginning  at 
the  point  of  departure  from  the  Clear  Creek  trail  on  the  Carlsbad 
claim,  and  extending  in  a  northwesterly — ^generally  northwesterly — 
direction  to  a  point  northwesterly  of  the  center  of  the  Lobster  claim, 
refers  to  the  route  traveled  by  you  in  your  inspection  of  the  14th, 
except  for  the  further  description  that  you  have  given  of  going  to 
the  northeast  corner  of  the  Lobster  claim  and  up  to  the  point  de- 
scribed on  the  Syndicate  claim,  which  I  ask  you  now  to  indicate 
thereon? — ^A.  [Witness  does  so.] 

Q.  Now,  the  line  which  you  have  described  with  pen  and  ink  lines 
on  the  Lobster  and  on  the  Socorro,  and  at  the  soutnwest  line  of  the 
Syndicate  claim,  is  the  general  description  of  that  route  traversed  by 
you  on  the  14th,  is  it? — A.  Yes,  sir. 

Q.  And  along  that  route  you  have  indicated  in  what  manner  the 
openings  of  coal  exposures  found  by  you  ? — A.  Those  where  the  strike 
and  dip  were  taken  are  marked  by  the  conventional  sign,  and  those 
where  the  strike  and  dip  is  not  taken  there  is  a  cross  to  indicate  them. 
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Q.  Bid  you  locate  any  other  corner  on  the  Syndicate  or  Newgate  or 
Ludlow  claims  on  the  16th  in  the  work  you  did  on  that  day? — ^A. 
Newgate,  southeast  comer  of  the  Newgate,  on  the  15th. 

Q.  It  would  also  be  the  southwest  comer  of  the  Ludlow  I— >A.  Yes. 

(Becess  taken  until  2  p.  m.) 


AFTEB  BE0E8S. 


November  28, 1909 — 2  f.  m. 
Hon.  William  J.  McGee,  special  United  States  commissioner; 
Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel  for  the 
Goyernment;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Oray,  counsel  for 
(he  claimants^ 

Mr.  W.  A.  LANGILLE  on  the  stand. 

Cross-examination  resumed  by  Mr.  Hughes  : 

Q.  At  the  conclusion  of  your  work  on  the  15th,  you  returned  to  the 
Cunningham  cabin  for  the  night  ? — ^A.  Yes,  sir. 

Q.  And  on  the  morning  of  Ihe  16th,  to  wnat  claim  did  you  go  and 
by  what  route  f — ^A.  We  went  from  the  Cunningham  camp  up  the 
dlear  Creek,  over  to  the  mouth  of  Moore  Gulch,  and  then  up  Moore 
Goldi. 

Q.  Mark  your  route  by  indicating  thereon.— A.  Yes;  from  Qear 
Creek  across  the  west  side  of  the  Carlsbad  claim,  and  westerly— in  a 
general  westerly  direction — ^across  the  Deposit  claim,  and  in  a 
northerly  direction  on  the  Candelaria  claim.  Didn't  go  farther  than 
that,  I  think. 

Q.  To  the  intersection  of  what  ? — ^A.  To  the  line  between  the  west 
line  of  the  Deposit  claim  and  the  east  line  of  the  Candelaria.  I 
should  not  have  gone  quite  that  far. 

Q.  Now,  on  the  line  you  have  drawn  with  the  pen  paralleling  the 
black  line  which  appears  on  Claimant's  Identification  No.  1^  repre- 
sents approximately  the  route  thatyou  traveled  on  the  16th  m  pass- 
ing over  the  Deposit  claim ? — ^A.  Yes. 

Q.  And  the  direct  line  across  the  Deposit  claim,  from  east  to  west, 
as  appearing  upon  this  map,  would  indicate  about,  represent  what 
you  nave  marked  with  the  legend  "  Moore  Gulch?"— A.  xes,  sir. 

Q.  The  opening  or  cuts  or  exposures  of  coal  which  you  see  on  the 
Deposit  daim  on  that  day  are  mdicated  on  this  map,  are  they? — ^A. 
Yes,  sir. 

Q.  And  in  what  manner  ? — ^A.  By  a  cross  conventional  sign  indi- 
cating the  strike  and  dip  in  the  formation. 

Q.  I  see  a  point  near  the  east  line  of  the  Deposit  claim.  Does  that 
indicate  or  represent  any  coal  exposures? — ^A.  No;  that  was  just  a 
mark  of  the  pen. 

Q.  This  black  line  at  figures  8,  4,  500,  represents  what? — ^A. 
Strike  and  dip  of  the  formation  at  that  point,  as  ascertained  by  me. 

Q.  On  that  day  did  you  locate  the  comers  of  the  Deposit  claim? — 
A.  No.  sir. 

Q.  Did  you  do  any  other  work  on  that  day? — ^A.  No,  sir ;  it  was  on 
the  20th. 

Q.  This  was  on  the  16th  ?— A.  On  the  21st. 
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Q.  I  mean — ^my  question  is  whether  you  did  any  other  work  on  that 
day  ? — A.  No,  sir ;  not  on  that  day. 

Q.  Either  on  the  Deposit  claim,  or  any  other  claim? — A.  No,  sir; 
we  returned  to  the  Cunningham  camp. 

Q.  Were  you  delayed  any  by  unusual  rains  that  day  in  your 
work? — ^A.  No,  sir;  I  do  not  recall  that  we  were. 

Q.  On  the  17th  you  left  the  Cunningham  camp  again  and  went  in 
what  general  direction  ?  Please  note  by  a  line  drawn  by  your  pen, 
the  approximate  course  of  the  route  traveled  by  you  in  the  investiga- 
tions made  on  the  17th. — ^A.  We  left  the  Cunningham  camp,  across 
Clear  Creek,  and  went  in  a  general  direction  to  the  west;  as  near  as  I 
know,  it  would  be  close  to  the  south  line  of  the  Avon  claim,  and 
across  the  Ansonia  claim^  in  a  northwesterly  direction  to  the  west 
line,  and  then  continued  m  a  general  northwest  direction  across  the 
Albion  claim  to  a  point  marked  on  this  map  as  C22. 

Q.  What  are  those  characters  intended  to  represent,  "C22?" — A. 
Cut  No.  22. 

Q.  From  that  point  indicate  where  you  proceeded,  by  continuing 
the  line. — ^A.  In  a  general  northerly  direction  across  this  small 
creek,  and  to  a  tributary  of  Bear  Creek,  and  then  down  this  tribu- 
tary to  Bear  Creek  to  the  main  stream,  to  its  intersection  with  the 
mam  stream,  and  then  down  the  creek  nearly  to  the  comer. 

Q.  Nearly  to  the  southwest  comer? — ^A.  Nearly  to  the  southwest 
comer  of  the  A^es  claim,  and  then  back  up  Bear  Creek  in  a  general 
northerly  direction,  and  tnence  in  a  generally  north  direction  to  the 
Chezum  trail,  and  then  along  the  Chezum  trail  to  the  corner  of  the 
Agnes  claim,  and  thence  in  a  general  northeasterly  direction  across 
the  southeast  comer  of  the  Maxme  claim,  to  a  cut  marked  ^'  C18  ^'  on 
the  Maxine  claim,  and  thence  in  a  southerly  direction  to  the  comer, 
to  the  southwest  comer  of  the  Octopus  claim,  and  the  southeast  cor- 
ner of  the  Maxine  claim;  and  then  in  a  general  northerly  direction 
along  the  Chezum  trail,  and  thence  in  an  easterly  direction  to  a  cut 
marked  21,  19,  20. 

Q.  What  do  you  mean? — ^A.  Cuts  marked  19,  20,  and  21;  and 
thence  back  over  the  same  route  to  the  southwest  comer  of  the 
Octupus,  and  the  southeast  comer  of  the  Maxine  claim ;  and  thence  in 
an  easterly  direction  to  a  cut  marked  No.  32  on  the  Candelaria  daim^ 
nearly  on  the  north  line  of  the  Candelaria  claim. 

Q.  Did  that  complete  the  route  and  the  investigation  for  the 
17th?— A.  Yes;  that  is  all  for  the  17th. 

Q.  Now,  the  line  traced  by  you  in  ink,  starting  from  the  Cunning- 
ham camp,  and  extending  across  the  Avon,  Ansonia,  Albion,  and 
Afrnes,  the  comer  of  the  Maxine,  and  the  Deposit,  and  down  to  a 
point  near  the  northwest  corner  of  the  Candelaria  represents  on  this 
map,  so  far,  or  as  near  as  you  can  approximate,  the  route  that  you 
traveled  on  your  investigation  that  day  ? — A.  Yes,  sir, 

Q.  And  you  have  indicated  by  characteristics  previously  placed 
upon  this  map,  the  cuts  or  other  exposures  of  coal  found  by  you  on 
your  investigations  for  that  day,  and  as  testified  to  by  you  in  your 
direct  examination  ? — A.  Yes,  sir. 

Q.  You  returned  that  night  to  what  place? — A.  To  the  Cunning- 
ham camp. 

Q.  Who  was  with  you  on  the  16th  and  17th? — ^A.  Mr.  James 
McGrath  and  G.  Wingate. 
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Q.  Now,  on  the  18th,  you  may  describe  your  course? — ^A.  On  the 
18th  we  left  the  Cunningham  camp  and  went  down  the  road  leading 
from  the  Cunningham  camp  to  tne  mouth  of  Clear  Creek,  at  the 
junction  of  Clear  Creek 

Q.  (Interrupting.)  Pardon  me  for  interrupting,  there  is  one  thing 
I  want  to  ask  you  about  before  you  eo  on  with  your  answer  again. 
I  observe  upon  this  map,  marked  '^  Claimant's  idoitification  No.  1," 
you  speak  of  a  certain  gulch  or  creek  as  being  Bear  Creek.  Tou  have 
not  so  designated  it  upon  this  map.  Will  you  write  the  words  "  Bear 
Creek  "  on  the  map  t     [Witness  does  so.] 

Mr.  Hughes.  Now,  read  the  question  and  let  him  finish  the  answer* 

(Question  read  by  the  reporter.) 

Mr.  Hughes.  Now  proceed  with  your  answer. 

A.  We  left  the  Cunningham  camp  in  the  morning  and  went  down 
the  road  leading  to  the  Cunnigham  camp 

Q.  That  is,  you  went  southward! — ^A.  Yes,  we  went  southward; 
in  a  southerly  direction  to  the  junction  of  Clear  Creek  and  Stillwater 
Creek  and  thence  along  the 

Q.  Pardon  me,  just  a  moment — Stillwater  Creek  don't  appear  on 
your  map  f — ^A.  No,  sir ;  not  on  this  map. 

Q.  What  is  its  general  course  with  reference  to  this  map  ?  That  is. 
where  would  it  be  if  this  map  were  on  a  larger  scale,  where  would 
it  be  located ! — ^A.  WelL  parallel  to  the  south  line  of  these  claims  to 
the  junction  of  Clear  Creek  and  thence  its  course  is  southerly.  It 
heads  in  Kushtaka  Lake  and  thence  in  a  general  easterly  direction 
to  its  junction. 

Q.  l^arallel  to  several  of  the  lines  of  these  claims  south  ? — ^A.  Yes, 
sir. 

Q.  To  its  junction  with  Clear  Creek? — ^A.  Yes,  sir. 

Q.  And  thence  the  combined  stream  flows  southerly  ? — ^A.  Yes,  sir. 

Q.  Now  go  ahead.  I  will  not  ask  you  to  locate  any  marks  upon 
this  map  until  you  reach  the  point  where  you  began  your  investiga- 
tion of  the  18th;  and  describe  your  course? — ^A.  Thence  we  crossed 
the  mouth  of  Clear  Creek  and  left  the  road  crossing  the  mouth  of 
Clear  Creek  and  followed  up  the  left  bank  of  the  Stillwater  stream 
in  a  general  direction  west  to  nearly  the  mouth  of  Trout  Creek  and 
thence  up  Trout  Creek. 

Q.  And  then  ? — ^A.  Well,  I  didn't  locate  any  coal  lands  on  that  day. 

Q.  You  made  no  investigation  of  that  Adams  claim  as  you 
ascended  Trout  Creek? — ^A.  No,  sir. 

Q.  Th««i  you  ascended  Trout  Creek  to  what  claim  where  you  made 
the  first  investigation? — A.  Along  to  the  Tenino  claim,  and  thence 
in  a  general  northerly  direction  to  a  large  tunnel,  marked  "  Tunnel 
No.  1.*' 

Q.  Proceed  now  and  indicate  your  course  of  travel  and  investiga- 
tion for  the  18th,  showing  the  ground  covered  by  you  by  marking  it 
with  a  pen  upon  this  map. — ^A.  May  I  go  back  and  refer  to  the  meet- 
ing of  Mr.  Kennedy  ? 

Q.  I  will  give  you  an  opportunity  to  do  that  if  you  will  now  go 
on  and  makB  the  tracing. — ^A.  And  we  went  to  the  tunnel,  and  the 
safety  lamp  was  prepared  and  Mr.  Win^te  and  Mr.  McGrath  went 
into  the  tunnel,  and  while  they  were  doing  that  I  was  taking  some 
photographs;  and  after  they  came  out  with  the  safety  lamp  and 
said  there  was  no  gas  in  there  we  all  went  into  the  tunneL 


106  OUKNINGHAM  OOAL  BKTBIBS. 

Q.  Mr.  Langille,  I  do  not  want  to  interrupt  you,  but  the  question 
I  want  now,  before  going  into  any  other  matters,  now  to  be  answered, 
is  to  have  you  project  your  entire  course  of  travel,  and  then  we  will  go 
back — ^project  your  entire  course  for  that  day  on  the  map. — A.  From 
this  larce  tunnel  then  we  went  in  a  general  northerly  direction  along 
Trout  Creek  across  the  Tenino  claim  to  the  cabin. 

Q.  The  cabin,  indicated  bv  a  black  smiare  on  the  map,  is  the  north- 
west comer  of  the  Tenino  claim! — ^A.  xes;  and  then  we  returned  to 
the  Cunningham  camp  lat^  in  the  day. 

Q.  The  Ime  you  have  drawn,  beginning  at  the  south  end  of  the 
Adams  claim  and  following  up  Trout  Creek  to  the  cabin  indicated 
on  the  Tenino  claim,  mark  the  route^  of  travel  followed  by  you  upon 
these  claims  on  the  18th? — ^A.  Yes,  sir. 

Q.  Now,  have  you  indicated  upon  this  map.  Identification  No.  1, 
the  coal  exposures,  or  cuts,  or  tunnels,  or  other  workings  that  you 
found  upon  the  ground? — ^A.  Yes,  sir. 

Q.  All  of  them  ? — ^A.  The  location  of  a  part  of  them  was  fixed  on 
the  21st. 

Q.  And  they  are  all  indicated  there? — ^A.  They  are  all  indicated 
there;  yes,  sir. 

Q.  And  it  shows  on  this  map,  that  you  saw  on  the  18th? — A^ 
Yes,  sir. 

Q.  You  did  not  investigate  as  you  passed  over  the  Adams  claim  ? — 
A.  No,  sir. 

Q.  ]But  just  walked  across  the  claim,  following  the  trail? — ^A. 
Yes,  sir. 

Q.  Until  you  came  to  the  Tenino  claim? — ^A.  Yes,  sir. 

Q.  And  your  investigations  were  confined  on  that  day  to  the 
Tenino  claim? — ^A.  Yes,  sir. 

Q.  Now,  I  do  not  care  to  go  into  the  matter  on  cross-examination, 
but  as  you  have  indicated  a  desire  to  refer  to  the  meeting  of  Mr. 
Kennedy,  I  will  now  give  you  an  opportunity  to  do  so  now,  because 
I  interrupted  you  before. — ^A.  We  met  Mr.  Kennedy  between  the  Still- 
water and  South  Creek,  he  had  an  Indian  boy  with  him  and  he 
fave  the  Indian  boy  part  of  the  paraphernalia  he  did  not  need  and 
e  accompanied  us  to  the  Tenino  claim. 

Q.  Ketuminfi;  to  the  cabin  again  that  night  ? — ^A  Yes,  sir. 

Q.  Now,  will  you  please  describe  by  name  and  numbers  upon  this 
map,  the  claims  that  you  examined  and  the  locations  of  the  exam- 
inations made  by  you  the  19th? — ^A.  We  left  the  Cunningham 
camp— 

Q.  You  need  not  repeat  the  route  that  you  went  over,  just  the 
nxmibers  when  you  began  your  investigation  for  the  day. — ^A.  From 
the  Cunningham  camp  we  proceeded  up  a  small  stream  in  the 
general  northerly  and  easterly  direction  to  the  point  marked  C  40, 
and  thence  contmued  in  a  ceneral  easterly  direction  up  this  stream 
and  across  the  line  of  Lucky  Baldwin — ^the  east  line  of  the  Lucky 
Baldwin  and  the  west  line  or  the  Agnes  claim,  and  thence  on  to  the 
Lyons ;  and  thence  in  a  direction  more  southerly  and  easterly  across 
to  the  center  of  the  line  and  thence  in  an  easterly  direction  across  the 
Lyons  and  Bedford  claim — ^I  wish  to  correct  this  line  here  [witness 
does  so]. 

Q.  Continue. — A.  And  thence  across  the  Lyons  daim,  two-thirds 
of  the  way  and  thence  in  a  northerly  general  and  northeasterly  di- 
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rection.  to  the  northwest  comer  of  the  Bedford  claim ;  to  the  south- 
west 01  the  Bozeman  and  the  northwest  of  the  comer  of  the  Bedford 
claim ;  and  thence  along  the  westward  line  of  the  Bedford  claim  to 
the  southwest  comer  or  the  Bedford  claim. 

Q.  Just  pursuing  a  line  due  south,  pursuing  a  course  due  south  ? — 
A.  Yes,  I  will  call  it  a  line  there.  And  then  from  there  in  a  general 
northeastern  direction  along  the  crest  of  the  divide  between  Canyon 
Creek  and  Clear  Creek  to  a  cut  marked  C  45,  46,  47,  and  48,  to  nearly 
the  center  of  the  Bedford  claim;  and  then  continued  in  a  general, 
northeasterly  direction  along  the  course  of  the  divide  and  across 
the  southeast  comer  of  the  Sozeman  claim,  the  northwest  comer  of 
the  Boston  claim,  to  "nearly  the  center  of  the  Tulare  claim,  through 
cuts  marked  49^  50,  51,  and  up  to  55,  inclusive.  Thence  in  a  general 
northeasterly  direction  across  the  Tulare  claim  to  the  United  States 
location  monument  No.  7  on  the  north  line  of  the  Tulare  claim.  ^ 

Q.  At  cut  marked  56?— A.  At  cut  marked  56;  and  thence  in  a 
general  northeasterly  direction  to  the  cut  marked  57  on  the  Plutocrat 
claim  near  the  southeast  comer;  and  thence  in  a  genets!  westerly 
and  northwesterly  direction  and  across  the  Plutocrat  claim  to  the 
east  line  of  the  "Ludlow  claim  j  and  thence  in  a  general  westerly 
direction  across  the  Ludlow  dami  to  the  trail  whicn  leads  into  the 
Clear  Creek  trail,  and  then  down  the  Clear  Creek  to  the  Cunning- 
ham camp. 

Q.  Now^  then,  the  route  you  have  gone  with  pen  and  ink  beean  at 
the  Cunmngham  cabin  and  extended  over  the  following  claims, 
namely,  the  Lyons,  the  Bedford,  Bozeman,  Boston,  Tulare,  Plutocrat, 
and  Ludlow,  represents  approximately  the  course  of  travel  covered 
by  you  on  the  19th  day  of  August  ? — A.  Yes,  sir. 

Q.  And  the  characters  represented  along  this  line  by  the  figures, 
C  42,  and  so  on,  represents  the  cuts  and  exposures  of  coal  measures 
found  by  you  on  that  ground  ? — A.  Yes,  sir. 

Q.  After  leaving  cut  57  on  the  Plutocrat,  you  proceeded  directly 
across  to  the  nearest  intersection  of  the  Clear  Creek  trail? — ^A.  Yes, 
sir. 

Q.  And  you  did  not  attempt  to  make  any  further  explorations? — 
A.  No.  sir, 

Q.  Who  were  with  you  that  day,  did  you  state?  I  don't  remem- 
ber.— ^A.  No,  I  did  not  state. 

Q.  Do  that  then.  Who  were  with  you  on  that  day? — ^A.  Mr. 
Andrew  Kennedy,  Mr.  Stoner,  Mr.  Wingate,  and  Mr.  McGrath. 

Q.  Anybody  else? — ^A.  No,  sir. 

Q.  Now  on  the  20th,  please  indicate  by  line  drawn  by  you  the 
route  of  travel  and  investigation  made  on  the  claims  covered  by  you 
on  that  day?  According  to  my  record  you  began  with  the  Ludlow 
claim. — ^A,  Yes,  sir. 

Q.  Begin  with  your  line  from  the  point  near  where  you  besan 
your  investigation  and  I  will  ask  you  to  describe  how  you  reached 
thatjpoint  firet  ? — ^A.  In  a  general  northerly  or  northeasterly  direction 
up  Clear  Creek  trail  to  the  tunnel  on  the  Ludlow  claim. 

Q.  This  tunnel  is  indicated  on  your  map  by  the'word  tunnel? — 
A.  Yes^  sir. 

Q.  Now,  commencing  at  that  point  is  where  your  investigation 
began  that  day? — ^A.  Yes,  sir. 
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Q.  Will  you  draw  a  line  indicating  the  course  covered  by  vou  that 
day,  the  20th  of  August? — ^A.  We  came  down  Clear  Creek  to  the 
heads  of  Falls,  that  was  just  east  of  the  line. 

Q.  Between  the  Ludlow  and  the  Newgate! — ^A.  Yes;  between  the 
Ludlow  and  the  Newgate;  and  then  returned  to  the  west  line  of  the 
Ludlow  claim,  near  to  the  west  line  of  the  Ludlow  claim,  and  then 
back  to  the  tunnel;  and  then  from  there  we  got  back  on  the  trail 
and  back  around  to  the  line  between  the  Ludlow  and  the  Newgate 
claim  noted  '^  Small  tunnel  on  the  Newgate." 

Q.  Marked  on  that  map  with  that  cross? — ^A.  Ye& 

Q.  Will  you  put  the  letter  "T  "  there  to  indicate  tunnel  also? — 
A.  Yes  [witness  does  sol. 

Q.  Continue. — ^A.  Ana  thence  from  there  we  came  down  Clear 
Creek  and  noted  the  cut  marked  C  39  on  the  Carlsbad  claim,  and  cut 
marked  C  88  on  the  Carlsbad  claim,  and  then  we  returned  to  the 
Cunningham  camp. 

Q.  Now,  the  only  line  you  have  drawn  on  the  map,  and  that  is 
sufficient  for  the  purpose,  is  the  line  here  at  the  top  left  comer  of 
the  Ludlow,  and  near  the  southeast  comer  of  the  Newgate,  and  the 
ground  covered  overlaps  to  some  extent  the  ground  covered  on  an 
earlier  date  as  shown  by  the  tracings  you  made  here,  doesn't  it? — 
A.  Yes,  sir. 

Q.  You  have  made  no  marks  to  indicate  your  route  descending 
Clear  Creek  because  you  followed  the  trail? — A.  Yes,  sir. 

Q.  Did  vou  stop  to  examine  to  see  cuts  38  and  89  shown  on  the 
Carlsbad  claim  ? — ^A.  Yes,  sir. 

Q.  This  last  you  have  described  in  your  direct  examination.  I 
believe,  isn't  it? — ^A.  Now — ^yes.  Now,  I  might  add  that  on  the  lol- 
lowing  day  I  went  to  fix  the  locations  of  cuts  on  Moore's  Gulch. 

Q.  Which  were  examined  on  the  previous  day,  as  shown ^A. 

Yes,  sir. 

Q.  On  this  map  by  your  route  of  travel  on  that  day? — ^A.  Yes,  sir. 

Mr.  Shebidan.  On  the  Deposit  claim? 

A.  Yes,  sir. 

Q.  Who  was  with  you  on  the  20th  ? — ^A.  Mr.  Kennedy,  Mr.  Stoner, 
Mr.  Wingate,  and  Mr.  McGrath. 

Q.  Was  Mr.  Chezum  with  you  on  any  of  these  days? — ^A.  No,  sir; 
I  have  never  seen  Mr.  Chezum. 

Q.  Before  proceeding  further  you  have  referred  to  Canyon  Creek, 
have  you  room  on  this  map  to  indicate  the  general  course  of  Canyon 
Creek  hj  drawing  a  line? — ^A.  It  is  marked  there. 

Q.  It  is  marked  at  the  northeast  corner  on  the  plat? — ^A.  Yes. 

Q.  Now,  will  you  draw  a  line  giving  the  general  course  of  Canyon 
Creek  approximately? — A.  Yes,  sir  [witness  does  so]. 

Q.  The  ink  line  running  along  toward  the  eastward  of  the  claim 
desi^ated  on  this  map  as  Cimningham  coal  claims,  represents  ap- 
proximately what  is  called  Canyon  Creek? — ^A.  Yes,  sir. 

Q.  I  believe  that  you  have  testified  that  Mr.  Wincate  was  with  you 
nearly  all  the  time  during  your  work  on  this  claim! — ^A.  Yes,  sir. 

Q.  Which  you  have  described  in  your  testimony? — ^A.  Yes,  sir. 

Q.  Who  is  Mr.  Wingate? — A.  He  was  the  man  who  was  sent  out 
and  employed  by  the  Forest  Service  to  examine  coal  claims. 

Q.  what  was  his  business?  In  other  words,  was  he  a  coal  man« 
experienced  in  knowledge  as  to  coal  mines? — ^A.  Yes,  sir;  a  coal 
engineer. 


CUNNINGHAM  COAL  ENTRIES.  109 

Q.  Or  expert? — ^A.  He  is  a  coal  expert 

Q.  Was  he  sent  with  you  on  this  trip  especially  for  the  purpose 
of  examining  the  coal  measures  and  formations  and  the  work  of 
indicating  the  exposures  of  coal. — ^A.  Yes,  sir. 

Q.  You  were  not  familiar  with  coal  formations  or  coal  lands? — A. 
No,  sir. 

Q.  Had  had  no  previous  knowled^  in  that  field  ? — A.  No^  sir. 

Q.  Or  eTOerience  in  it  ? — ^A.  No,  sir. 

Q.  Mr.  Wingate  was  the  only  member  of  the  Forestry  branch  of 
thia  exploration  party  who  had  such  knowledge  ? — ^A.  Yes,  sir. 

Q.  Is  Mr.  Wingate  here? — A.  Not  to  my  knowledge. 

Q.  Is  he  still  in  the  government  service  ? — ^A.  I  don't  know  that. 

Q.  Do  you  know  where  he  is? — A.  He  is  in  Astoria,  I  presume; 
that  is  his  home. 

Q.  Astoria,  Orcjg.? — ^A.  Astoria,  Oreg. 

Q.  What  was  tne  character  of  the  weather  during  the  time  you 
were  engaged  in  doing  the  work  on  these  claims — ^the  exploration 
work  you  nave  described  ? — ^A.  We  had  some  very  mod  days,  some 
yery  bVight  days,  some  that  were  rainV;  and  not;  it  never  ritiAed  or 
stormed  particularly  hard  during  the  tmie  I  was  there. 

Q.  But  it  rained  a  great  deal  most  of  the  days?  At  least,  it  rained 
more  or  less  on  most  of  the  days? — ^A.  More  or  less  on  part  of  the 
da^ ;  more  or  less,  yes. 

Q.  Sometimes  the  rainfall  is  very  heavy  there,  isn't  it? — ^A.  It  is 
&ir,  but  still  while  we  were  there  it  was  not  particularly  heavy. 

Q.  Where  do  you  say  you  were  stationed  at? — ^A.  Ketchikan. 

Q.  Pretty  familiar  with  the  climate  of  southeastern  Alaska? — ^A. 
I  am. 

Q.  The  annual  rainfall  in  the  Bering  Biver  district  is  upward 
to  150  inches  annual  precipitation? 

Mr.  SHERmAN.  Just  a  moment.  I  object  to  this  question  for  the 
reason  that  it  is  immaterial  and  irrelevant  in  the  present  instance. 
If  counsel  or  claimant  desires  to  ask  Mr.  Langille  what  the  rainfall 
was  while  he  was  examining  these  claims,  we  have  no  objection  to 
that. 

Q.  Please  answer  the  question.  I  will  endeavor  to  make  apparent 
what  my  purpose  is. — A.  The  rainfall  in  that  region  is  recorded  as 
being  upward  of  190  inches.  The  station,  I  believe,  is  Orca,  where 
the  rainfall  is  taken  and  the  record  is  kept. 

Q.  Do  you  recall  what  it  is  ? — ^A.  Why — it 

Q.  It  is  about  190  inches,  isn't  it? — ^A.  I  think  153  inches  is  the 
average. 

Q.  Mr.  Lan^Ue,  what  is  the  character  of  the  surface  of  these 
claims.  Now,  I  have  no  reference  to  the  growth,  the  timber  or  the 
brush? — A.  You  mean  the  topographic? 

Q.  Yes,  sir ;  I  mean  the  topographic. — ^A.  It  is  rough.  The  .ele- 
vation of  the  Cunningham  camp  is  about  169  feet,  and  Monument 
Mountain,  on  the  Clear  claim,  in  the  center  tier  of  the  Cunningham 
group,  is  upward  of  2,300  feet;  I  have  forgotten  its  exact  elevation. 

Q.  The  entire  region  covered  by  the  claims  in  question  is  broken 
up  by  gulches  and  streams? — A.  Yes,  sir. 

Q.  And  the  region  between  the  milches  and  streams  are  high  and 
mountainous  and  descending  to  gulches  on  every  side? — A.  Yes,  sir. 
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Q.  What  is  the  character  of  the  surface  of  the  soil  or  loose  rock — 
the  deposit  ? — ^A.  There  is  not  such  a  great  deal  on  the  ridges ;  there 
is  considerable  soil  until  you  get  on  the  very  high  ground. 

Q.  And  the  slides  which  have  washed  and  have  slid  down — ^have 
thev? — ^A.  Yes;  more  or  less. 

Q.  Did  you  find  evidence  there  of  the  effect  of  the  excess  of  the 
deposit  of  'water  in  the  form  of  rain  or  snow  t 

Mr.  Sheridan.  I  object  to  that 

Q.  And  the  melting  snow  causing  numerous  slides  of  the  surface ! 

Mr.  Sheridan.  Just  a  minute.  I  object  to  that  question  except 
in  so  far  as  it  may  seek  to  elicit  a  layman's  opinion  of  the  ground 
condition.  If  it  is  sought  to  be  of  any  value  as  expert  testimony  it 
is  objectionable. 

Mr.  Hughes.  I  only  desire  to  say  that  the  purpose  of  this  is  cros&- 
examination  of  this  witness,  and  I  ask  the  witness  no  expert  ques- 
tions, and  if  this  witness  is  competent  for  any  purpose  he  is  compe- 
tent to  tell  what  he  saw  there. 

Mr.  SHERmAN.  I  agree  to  that. 

The  Commissioner.  Answer  the  question. — ^A.  The  region  indicates 
considerable  erosion  from  the  precipitation  and  snowfall  of  the 
region. 

Q.  My  question  more  directly  calls  for  an  answer  as  to  whether 
or  not  the  evidence  you  found  on  the  ground  indicated  there  had 
been  many  slides  due  to  an  excessive  fall  of  water,  either  in  the  fall 
of  rain  or  snow,  or  melting  snow. — A.  How  extensive  do  you  mean 
the  slides  were? 

Q.  The  superficial  or  minor  slides,  sufiicient  to  cover  exposures 
made  and  suiBcient  to  cover  cuts  or  work  done  four  or  five  years 
before  ? 

Mr.  Sheridan.  I  object  to  the  question  as  being  too  general,  and 
request  counsel  to  indicate  some  particular  cut  or  locality.  The 
topographical  condition  of  these  entries  are  not  the  same  in  all 
parts.  We  have  no  objection  to  the  witness  being  questioned  about 
any  cuts  that  he  observed  and  what  the  formations  or  precipitousness 
of  the  ground  was  in  that  locality. 

Q.  Ajiswer  the  question,  please. — A.  Of  the  cuts  that  were  made 
the  sides  of  thom  had  sloughed  some,  but  the  excessive  snowfall  had 
supported  them  to  a  certain  extent. 

Q.  A  large  part  of  the  snows  melt  in  the  summer,  don't  they  ? — A. 
Yes,  sir. 

Q.  Melt  rapidly  because  of  the  long,  hot  days? — ^A.  I  would  not 
say  they  melt  so  rapidly  in  these  canyons ;  no,  but  on  the  slopes. 

Q.  On  the  high  ground  ? — A.  Yes. 

Q.  Now,  isn't  it  true,  Mr.  Langille,  that  the  conditions  which  you 
found  there  were  such  as  to  evidence  the  work  might  have  been  done 
five  years  prior  to  that  time  in  the  way  of  opening  small  cuts  or 
doing  work  that  would  define  the  width  of  some  exposures  of  coal, 
or  the  character  of  the  coal  for  that  purpose,  and  by  subsequent 
sliding  and  erosion  would  have  eliminated  so  that  you  would  not 
see  it  by  going  over  the  ground  ? 

Mr.  Sheridan.  I  object  to  that  upon  the  ground  that  the  witness 
has  not  qualified  to  give  a  proper  and  reliable  answer  to  any  such 
question  m  view  of  the  period  indicated  and  the  information  required 
to  properly  answer  sudi  question. 
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Q.  Please  answer  the  question.  We  are  not  disputing  the  qualifi- 
cati(His  of  the  government  witness  in  this  particular. — ^A.  Any  cut 
of  any  size  or  consequence  made  in  any  coal  vein  would  still  show 
some  evidence. 

Mr.  Hughes.  Kindly  read  my  last  question. 

(Question  read  by  the  reporter.) 

Mr.  Hughes.  AcTding  to  the  question  in  anv  manner  you  did 
there? — ^A.  Yes;  some  very  small  cuts  may  have  been  eliminated,  the 
coal  exposures  would  not  have  been. 

Q.  Couldn't  the  soil  have  slid  down  and  filled  the  cut  and  then 
covered  the  coal  exposures? 

Mr.  Sheridan.  Objected  to  as  argumentative. 

Mr.  Hughes.  I  propound  this  question  in  the  light  of  the  condi- 
tions you  saw  there  and  have  attempted  to  describe. 

Mr.  Sheiudan.  The  question  is  objected  to  as  argumentative.  The 
witness  has  testified  as  to  what  he  Knows. 

Mr.  Hughes.  Proceed. — ^A.  A  good  many  of  the  exposures  were 
in  more  or  less  firm  formation. 

Q.  A  good  many  that  you  saw  ? — ^A.  A  good  many  that  I  saw. 

Q.  But  what  I  am  trying  to  ask  you  about  now  is  as  to  the  condi- 
tions that  may  have  exist^,  and  under  which  cursory  examination 
made  by  you  may  have  been  covered,  so  that  you  could  not  discover 
or  see  that.  I  will  ask  you  whether  the  character  of  the  country, 
the  superficial  deposits,  and  the  amount  of  rainfall,  and  the  evidence 
of  those  facts  that  you  saw  were  such  as  to  warrant  the  conclusion 
that  there  may  have  been  work  done  five  years  before,  and  in  pass- 
ing over  this  groimd  as  you  did  you  could  not  observe  it.  That  is 
true^  isn't  it? 

Mr.  Sheiudan.  Objected  to  for  the  same  reason. 

A.  In  passing  over  the  ground  alone  without  anyone  to  direct  me 
I  might  nave  passed  some  of  the  previous  workings. 

Q.  The  conditions  are  such  then  that  you  are  willing  to  admit  that 
you  would  not  necessarily  see  the  work  done  five  years  prior  to  that 
time? — ^A.  If  the  work  was  of  any  consequence  1  think  evidence  of 
it  would  still  have  been  extant 

Q.  If  you  had  made  a  sufficient  careful  examination  of  the  grounds 
to  discover  it,  it  would  have  been  if  it  had  been  in  existence;  it  would 
have  been  apparent,  but  not  otherwise,  would  it? — ^A.  I  think  in 
passing  up  any  of  the  creeks  or  streams  or  valleys  that  we  passed  in 
any  work  done  five  jears,  if  it  had  been  of  any  consequence,  evidence 
would  have  been  still  extant. 

Q.  What  do  you  mean  by  "  any  consequence  ? " — ^A.  Well,  a  cut  of 
any  depth. 

Q.  What  do  you  mean  by  "cut  of  any  depth ; "  be  more  specific. — 
A.  I  have  noted  cuts  3  or  4  or  5  feet  deep— -4  or  5  feet  wide  on  the 
bottom — ^that  was  still  in  evidence.^ 

Q.  Yes;  but  they  were  usually  in  formations  where  the  opportu- 
nity for  caving  in  oy  slides  was  less ;  isn't  that  true  ? 

iir.  SHERn>AN.  Objected  to  as  leading. 

A.  I  don't  think  there  was;  no,  sir. 

Q.  You  have  also  noticed  a  eood  many  that  the  cut  filled,  covered 
by  dides;  or  was  there  any  dinerence  in  the  two  situations  you  have 
just  described? — ^A.  In  some  places  the  more  or  less  friable  nature 
of  the  coal  had  slacked  in  on  the  coal,  so  that  tihe  full-size  cuts  were 
not  discernible. 
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Q.  You  are  not  unwilling  to  say,  if  it  be  true,  are  you,  that  many 
locations  where  exposures  were  made  on  certain  of  these  claims  were 
so  situated  and  of  such  a  topographical  character  and  if  any  slide 
had  occurred  it  would  have  oeen  more  likely  to  have  covered  them 
up  and  in  others  of  them ;  isn't  that  true } — A.  There  are  some  places 
where  there  were  slides  it  would  have  covered  up  cuts  had  they  been 
there,  but  they  were  few. 

Q.  Now,  you  have  again  referred,  notwithstanding  what  trans- 
pired this  morning,  to  the  effect  that  you  might  have  overlooked  these 
if  you  had  been  going  alone  over  the  property.  Do  you  know,  Mr. 
Langille,  that  Mr.  Chezum  was  the  man  who  did  the  development 
work  on  these  properties  prior  to  their  location,  and  that  Mr.  Mc- 
Grath,  who  accompanied  ^ou  gentlemen,  did  not  go  once  upon  these 
claims,  except  in  surveying  them,  be^nning  for  the  first  time  at  the 
lime  the  surveys  were  made,  late  m  1904,  the  locations  of  these 
claims? — ^A.  I  did  not  know  that  Mr.  Chezum  did  the  work. 

Mr.  Sheridan.  Objected  to  as  incompetent,  irrelevant,  and  imma* 
terial.    If  counsel  for  claimant 


Q.  Do  you  have  any  personal  knowledge- 


Mr.  SHERroAN.  (Interrupting.)  Excuse  me — if  counsel  for  claim- 
ant desires  to  introduce  any  testimony  concerning  who  did  this  the 
proper  way  is  to  call  a  witness  and  have  him  testifjr. 

Mr.  Hughes.  I  desire  to  refrain  from  making  any  conmient,  and  I 
refrained  myself  this  morning;  but  I  desire  to  say  now,  in  explana- 
tion of  this  question,  the  purpose  of  that  is  to  meet  what  seems  to  me 
an  apparent  and  improper  effort  on  the  part  of  the  Government  to 
leave  the  impression  or  convey  the  idea  by  the  testimony  of  this  wit- 
ness, and  of  the  one  who  preceded  him,  tnat  Mr.  McGrath,  who  was 
employed  by  them^  was  an  agent  of  the  company  who  had  knowledge, 
and  whose  acts  might  reflect^  or  whose  knowledge  or  admissions — I 
mean  an  agent  of  Mr.  Cunninffham — and  whose  acts  might  reflect, 
the  knowledge  or  admission  of  Mr.  Cunningham  or  the  claimants 
who  Mr.  Cunningham  represents. 

The  Commissioner.  Answer  the  question. 

Mr.  Hughes.  I  was  starting  to  ask  a  question  when  I  was  inter- 
rupted. 

Q.  Do  you  have  any  knowledge,  personal  knowledge,  as  to  the 
nature  of  any  employment  of  Mr.  McGrath  by  Mr.  Cunningham, 
acting  for  himself  or  for  any  other  claimants! — ^A.  No;  I  have  only 
Mr.  McGrath's  statement  for  what  work  he  did. 

Q.  You  have  no  information  from  Mr.  Cunningham,  or  from  any 
claimants  relative  to  who  had  done  this  work  or  had  any  informa- 
tion regarding  it? — A.  No,  sir. 

Q.  \ou  did  not  seek  information  from  Mr.  Cunningham  or  any 
other  of  the  claimants  upon  that  subject  before  going  there  and 
employing  Mr.  McGrath  ? — ^A.  No,  sir. 

Q.  Your  employment  of  Mr.  McGrath  was  merely  for  your  own 
convenience  and  assistance  in  going  over  the  work,  and  not  with  any 
idea  of  procuring  any  information  from  the  claimants  respecting 
what  they  had  done? — A.  No,  sir. 

Q.  Now,  did  you  collaborate  in  any  way  with  the  other  persons  of 
your  party,  commissioned  as  you  have 'described  by  the  Forestry 
Department  to  do  this  work? — A.  Yes,  sir. 

Q.  Did  you  collaborate  with  them  in  the  making  up  of  your 
notes? — A.  No,  sir. 
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Q.  Bid  you  collaborate  with  them  in  the  making  of  your  reports  ? — 
A.  I  have. 

Q.  Who  besides  Mr.  Winmte  was  detailed  and  assisted  in  any  way 

in  doing  this  work  ? — ^A.  Mr.  F.  E.  Ames,  who  is  the for  the 

Forestey  Service. 

Q.  Where  is  Mr.  Ames  himself? — ^A.  He  is  in  Portland. 

Q.  Do  you  know  whether  Mr.  Ames  made  any  report? — ^A.  Yes, 
sir. 

Q.  A  written  report? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  Mr.  w  ingate  made  any  report  ? — ^A,  Yes, 
sir. 

Q.  A  written  report? — ^A.  Yes.  sir. 

Q.  Did  you  see  nis  report  ? — ^A.  Yes,  sir. 

Q.  Did  you  aid  or  assist  him  in  making  that  report  ? — ^A.  No,  sir. 

Q.  Or  collaborate  with  him  on  it  ? — ^A.  No,  sir. 

Q.  In  your  testimony  here,  Mr.  Langille,  has  it  been  based  entirely 
upon  your  own  investigation  and  observations  ? — ^A.  Yes,  sir. 

Q.  Has  it  been  influenced  in  any  way  by  the  investigations  or  ob- 
servations of  Mr.  Kennedy,  Mr.  Ames,  or  Sf r.  Wingate? — ^A.  No,  sir. 

Q.  You  have  limited  your  testimony  to  what  you  yourself  did  or 
you  yourself  saw? — ^A.  Yes,  sir. 

Q.  And  you  wish  to  be  understood  at  least  as  having  done  so  ? — ^A. 
Yes,  sir. 

Q.  And  do  not  intend  to  have  your  testimony  construed  as  reflect- 
ing any  information  received  by  you  from  either  of  these  men  or 
anyone  else  who  accompanied  you  on  any  of  these  days? — ^A.  No,  sir. 

Q.  And  that  would  also  include  Mr.  McGrath? — ^A.  Mr.  McGrath 
was  employed  by  me  as  a  ^ide. 

Q.  Now,  Mr.  Langille,  did  you  make  notes  from  day  to  day  upon 
the  ground  of  the  observations  you  made  and  the  investi^tions  you 
conducted  and  your  measurements,  and  so  forth? — ^A.  xes,  sir;  as 
I  read  my  notes  to-day. 

Q.  I  am  asking  you  whether  you  made  notes  while  you  were  upon 
the  ground? — ^A.  Yes,  sir. 

Q.  You  have  been  referring  to  a  notebook  in  giving  your  testimony 
in  chief  and  occasionally  upon  cross-examination? — ^Al  Yes,  sir. 

Q.  Was  that  notebook  taken  with  you  and  kept  with  you  while 
yon  were  doing  that  work  upon  the  grounds,  and  did  you  make  in 
that  book  while  you  were  upon  the  ground  and  at  the  time  of  the 
various  transactions  entries  therein  conceniing  such  matters? — ^A. 
Part  of  these  notes  are  made  in  this  celluloid  Ix)ok  that  I  have  here 
and  transcribed  in  the  evening  in  the  camp.  To  save  the  notebook, 
the  paper  notebook  that  I  carried,  which  is  more  or  less  wet,  I  use 
the  celluloid  book  and  transcribe  the  notes  into  this  paper  book  in  the 
evening. 

Q.  Did  you  transcribe  your  notes  each  evening  or  did  you  tran- 
scribe them  subsequently? — A.  Noj  I  tried  to  oo  it  each  evening, 
because  there  are  only  a  few  leaves  m  the  celluloid  book,  and  it  wonx 
hold  much. 

Mr.  Sheridan.  You  mean  the  celluloid  book? — A.  Yes;  this  book 
[holding  up  book]. 

Q.  Have  you  made  any  changes  or  alterations  in  the  notebook  to 
which  you  refer? — ^A.  No,  sir. 
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Q,  In  your  examination  here? — ^A.  No,  sir. 

Q.  Since  that  time  in  the  month  of  August,  1909  ? — ^A.  No,  sir. 

Q.  When  you  made  this  examination? — ^A.  No,  sir. 

Q.  I  have  observed  you  doing  some  writing  in  one  or  the  other  of 
these  notebooks  in  court.  That  had  nothing  to  do  with  the  particu- 
lar notes  from  which  you  testified? — ^A.  Do  you  refer  to  yesterday? 

Q,  Yes. — ^A.  I  made  a  note  I  was  called  to  the  stand. 

Q.  I  see.  I  take  it  that  the  entries  that  you  made  yesterday  in 
this  had  nothing  to  do  with  the  notes  from  which  you  testified? — ^A. 
Oh,  no. 

Q.  And  in  no  way  affect  or  modify  these  notes? — ^A.  No;  you  may 
see  them  if  you  wish. 

Q.  No;  I  am  content  to  take  your  answer,  but  I  merely  ask  it  and 
I  meant  no  reflection,  but  simply  for  information.  Have  you  de- 
picted upon  this  map,  as  drawn  by  you,  the  boundaries  of  the  forest 
reserve? — ^A.  The  east  boundary;  yes. 

Q.  What  lies  west  of  the  line  drawn  on  this  map,  and  marked  with 
a  l^end:  "  East  boimdary  Chugat  National  Forest  Reserve?  "  Rep- 
resents the  eastern  boundary  of  that  portion  of  the  Chu^t  Forc^ 
Reserve  which  embraces  many  portions  of  the  coal  claims  in  contro- 
versy here? — A.  Yes,  sir. 

Q.  These  claims  lying  to  the  west  of  that  line  are  the  ones  in  the 
forest  reserve? — ^A.  Yes,  sir. 

Q.  And  those  lying  to  the  east  of  them  are  entirely  without  the 
jurisdiction  of  the  forest  reserve? — ^A.  Yes,  sir. 

Q.  Did  you  have  any  instructions  to  examine  those  claims  or  did 
ou  do  it  voluntarily? — ^A.  Why,  I  saw  the  letter  of  instructions  to 
Ir.  Hames  from  Mr.  Cecil. 

Mr.  SHEBmAN.  May  I  add  for  the  information  of  counsel  that  it  is 
customary  where  an  entry  or  group  of  entries  are  partially  within 
the  reserve  and  partially  outside  or  otherwise  on  the  public  domain 
for  the  different  oranches  of  service  to  cooperate  with  each  other  and 
mutually  aid  in  the  examination  of  the  entire  tract  which  is  included. 

Mr.  Hughes.  The  witness  having  done  the  work,  I  thought  perhaps 
the  witness  would  be  able  to  pve  a  reason  he  did  it,  was  all.  I  was 
not  intending  to  put  counsel  on  the  stand. — A,  Yes;  we  were  in- 
structed to  cooperate  with  Mr.  Kennedy  in  the  examinations  of  the 
claims,  and  if  1  remember  right  the  wording  of  the  instructions,  Mr. 
Kennedjr  was  to  have  charge  of  the  work. 

Q.  Did  you  work  under  the  instructions  of  Mr.  Kennedy  and  act 
under  his  direction  in  the  work  that  you  did  and  in  which  you  have 
described  in  your  testimony? — A.  No,  sir;  Mr.  Kennedy  was  not 
there  when  I  first  reached  the  group  of  claims,  and  I  proceeded  on 
my  own  initiative. 

Q.  Mr.  Kennedy  was  only  with  you  on  three  days? — ^A.  Only  on 
three  days. 

Q.  The  map  to  which  you  have  been  alluding  is  one  you  have 
made  for  purposes  of  ilhistration,  Mr.  Langille  ? — A.  Yes,  sir. 

Q.  And  is  approximately  correct  as  to  the  lines  of  the  claims  and 
the  locations  of  the  gulches  and  of  the  other  characteristics  upon  itr— 
are  descriptive  of  wnat  you  found  ? — A.  Yes,  sir.  May  I  state  that 
this  short  line  was  taken  from  the  surveyor-generaPs  plat. 

Q.  Yes.  You  have  only  referred  to  this  map  for  the  purpose  of 
maldng  more  intelligible  the  testimony  you  have  given? — ^A.  Yes, sir. 
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Q.  And  not  as  indicating  that  all  the  lines  here  are  correct  by 
surveys  made  by  you  or  that  you  desire  to  testify  to  ? — ^A.  No,  sir. 

Q.  You  have  made  it  simply  as  a  reasonably  correct  approxima- 
tion of  the  conditions  existing  there  and  shown  upon  this  map  i — ^A* 
Yes,  sir. 

Q.  For  the  purpose  of  illustration? — ^A.  Yes,  sir. 

Mr.  Hughes.  Now^  I  dasire  to  say  to  the  commissioner  that  I  have 
referred  to  this  map  m  a  cross-examination  of  this  witness  because  he 
referred  to  it  in  his  direct  examination,  appropriately  enough,  I 
think ;  and  in  doing  it  on  cross-examination  I  have  been  led  to  that 
course  believing  it  would  simplifv  the  cross-examination  and  make 
it  easier  for  the  judicial  tribunal  reading  his  testimony  to  under- 
stand this  application  to  the  various  claims,  and  have  so  used  it  with 
a  view  of  aorid^ing  his  cross-examination  and  making  his  cross-ex- 
amination intelligible.  Therefore  I  now  offer  this  map  for  the  pur- 
pose of  illustrating  his  testimony  and  explaining  the  matters  referred 
to  in  the  testimony  of  the  witness  and  point  it  out  and  marked  on  the 
map. 

Mr.  SHERmAN.  We  are  perfectly  willing  that  it  should  be  admitted 
in  evidence  for  the  purpose  named. 

The  Commissioner.  It  may  be  admitted  in  evidence,  and  marked 
"  Claimant's  Exhibit  1." 

(Paper  marked  "  Claimant's  Exhibit  No.  1 "  for  identification  ad- 
mitted in  evidence.) 

Redirect  examination  by  Mr.  Sheridan  : 

Q.  Will  you  please  state  whether  or  not  on  your  examination  of 
these  claims,  as  set  out  by  you  in  your  testimony,  you  had  in  use  any 
instruments  for  the  purpose  of  locating  yourself  and  verifying  the 
comers  and  things  of  that  sort? — ^A.  Yes,  sir. 

Q.  What  were  those  instruments? — ^A.  I  had  a  Bruton  pocket 
transit  of  the  Forest  Service,  a  standard  compass;  and  one  day  I  car- 
ried a  chain.    The  day  that  Mr.  Ames  was  with  us  we  used  a  chain. 

Q.  Did  you  or  not  use  these  instruments  in  locating  the  cuts  and 
comers  as  stated  and  set  out  on  the  map  introduced  in  evidence  ? — ^A. 
Yes,  sir. 

Q.  What  experience  have  you  had  in  handling  instruments  of 
that  sort? — ^A.  An  experience  of  six  years  in  the  Forest  Service. 

Mr.  Hughes.  If  the  commissioner  please,  counsel  went  into  all 
of  this  subject  on  their  direct  examination  very  fully,  and  I  have 
not  challenged  this  in  the  cross-examination,  and  I  do  therefore  ob- 
ject for  the  reason  it  is  not  proper  redirect  examination  and  is  mere 
repetition  and  unnecessarily  encumbers  the  record. 

Mr.  SHERmAN.  A  good  many  of  the  questions  which  counsel  for 
claimant  have  propounded  seemed  to  question  the  accuracy  of  the 
statements  of  the  witness,  and  I  propose  to  emphasize  what  knowl- 
ed^  he  had  of  the  accurate  handling  of  these  instruments. 

Q.  You  may  state,  Mr.  Langille,  what  the  extent  of  your  experi- 
oice  has  been  in  handling  the  instruments  of  that  sort 

Mr.  Hughes.  I  make  the  same  objection. 

A«  I  have  used  them  in  my  original  surveys. 

Q.  Over  what  period  of  years  have  you  had  experience  in  that 
connection  when  you  were  handling  such  instruments? 

Mr.  Hughes.  I  make  the  same  objection. 

A.  Six  years  in  the  Forestry  Department. 
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Mr.  Hughes.  That  is  simply  a  repetition  of  what  he  has  already 
testified  to. 

Q.  In  handling  the  instruments  referred  to? — ^A.  Yes,  sir. 

Mr.  Shertoan.  Before  dismissing  the  witness  from  the  stand,  un- 
less counsel  for  the  claimant  should  desire  to  ask  any  further  ques- 
tions about  the  matter,  I  widi  to  say  that,  aside  from  whatever 
instructions  Mr.  Langille  had  with  reference  to  the  examinations  he 
made  of  this  group  of  entries,  there  are  general  instructions  of  the 
department  set  out  in  the  use  book  and  in  the  field  works  and  sub- 
sequent circular  letters  of  the  Forest  Service  which  also  had  a  great 
deal  to  do  with  the  nature  of  his  work,  and  which  we  beg  to  advise 
the  counsel  for  claimant  fully  covers  these  cases  where  extending 
over  from  the  forest  reserves  onto  other  parts  of  claims. 

The  Commissioner.  Are  there  any  further  questions  to  be  asked? 

Mr.  Gray.  We  do  not  wish  to  cross-examine  Mr.  Langille  any 
further.    That  is  all. 

Mr.  Sheridan.  I  now  desire  to  call  Mr.  S.  N.  Stoner,  special  agent 
of  the  Land  Office,  as  a  witness  for  the  Government. 

SYDNEY  N.  STONER,  a  witness  produced  by  the  Government, 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows : 

Direct  examination  by  Mr.  SnERmAN: 

Q.  State  your  name,  age,  and  occupation. — ^A.  Sydney  N.  Stoner; 
83  vears  old;  special  agent  of  the  General  Land  Office. 

Q.  How  long  have  you  been  a  special  agent  of  the  General  Land 
Office,  Mr.  Stoner  ?— A.  Since  April,  1907. 

Q.  During  your  service  as  a  special  agent  of  the  General  I^and 
Office  have  you  been  called  upon  to  make  examination  of  any  of  the 
entries  now  under  investigation,  otherwise  described  as  the  Cunning- 
ham ^oup  of  coal  claims  in  Alaska? — ^A.  Yes,  sir. 

Q.  What  instructions  did  you  have  for  this  purpose? 

Mr.  Hughes.  Wait  a  minute.  If  those  instructions  were  in  writ- 
ing, they  would  be  the  best  evidence.  I  understood  you  to  advise  me 
that  this  witness  was  to  testify  concerning  and  respecting  the  map, 
and  the  portions  of  the  improvements,  and  not  with  respect  to  in- 
vestigation  upon  the  ground. 

Mr.  SnERmAN.  He  was  on  the  ground,  and  I  wish  to  bring  him  to 
the  ground  before  I  start  on  the  map — bring  him  up  there  properly 
and  officially. 

A.  I  was  verbally  instructed  to  go  to  Alaska  and  assist  in  the 
examination  of  these  entries. 

Q.  From  whom  did  you  receive  those  instructions? — A.  Mr.  L.  R. 
Glavis,  chief  of  field  division  at  that  time.* 

Q.  Did  you  to  to  Alaska  and  make  the  examination  as  in- 
structed?— ^A.  Yes,  sir. 

Q.  Now,  give  us  generally,  Mr.  Stoner,  what  work  you  did  in  con- 
nection with  this  investigation;  and  witJi  whom  you  cooperated,  if 
with  anyone  in  making  it? — ^A.  Well,  I  was  instructed  to  cooperate 
with  Mr.  Kennedy,  and  assist  him  in  the  investigation  and  examina- 
tion of  the  coal  fields.  My  duties  were  to  locate  the  various  outcrop- 
pings  and  various  other  features  of  the  country,  and  make  a  plat  of  it 
forUs  guidance  in  making  his  report  on  the  matter. 

Q.  Have  you  ever  had  any  experience  in  map  making  and  survey- 
ing?— ^A.  Yes,  sir. 
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Q.  State  briefly  what  it  has  been. — ^A.  I  was  employed  by  the 
Geological  Survey  from  September,  1895,  until  April,  1907 ;  the  last 
seven  or  eight  years  of  that  time  has  been  making  map&  The  other 
time  was  as  a  surveyor,  and  also  making  maps. 

Q.  What  has  the  nature  of  your  service  been  since  you  have  been 
special  agent  of  the  General  hsmd  Office  in  that  respect? — ^A.  Well, 
I  have  not  made  very  many  surveys  since  I  have  been  with  the  Land 
Office,  except  a  few. 

Q.  Have  you  been  employed  in  the  making  of  maps? — ^A.  Yes; 
and  making  reports  on  unlawful  inclosures  and  matters  of  that  kind. 
I  would  make  the  survey  and  then  make  a  map  from  the  notes. 

Q.  How  many  days,  as  near  as  ^ou  can  recall,  were  you  engaged 
in  making  this  exammation  or  assisting  in  the  making  of  the  examina- 
tion of  these  entries? — ^A.  About  eight  days,  I  thimc.  Six  days  at 
one  time  and  two  days  at  another  and  three  days  at  another;  about 
nine  days. 

Q.  Did  you,  as  a  result  of  your  examination^  prepare  or  aid  in  pre- 
paring a  map  showing  the  result  of  this  exammation  of  that  field? — 
A.  Yes,  sir. 

Q.  I  now  hand  you  Government  Exhibit  No.  35  and  ask  you  to 
state  if  this  be  the  map  which  you  assisted  in  preparing? — ^A.   les,  sir. 

Q.  Are  you  the  same  S.  N.  Stoner  whose  name  appears  on  the 
legend  on  this  map? — ^A.  Yes,  sir. 

Q.  With  reference  to  this  map,  did  jou  locate  or  assist  in  locating 
the  comers  on  the  entries  set  out  in  this  map? — ^A.  Some  of  them. 

Q.  With  whom  did  you  cooperate  for  that  ? — ^A.  ifr.  Kennedy  and 
Mr.  Langille  and  other  members  of  the  Forest  Service  who  were  with 
us  three  days. 

Q.  During  the  three  days  that  the  members  of  the  Forest  Service 
were  cooperating  with  you  and  Mr.  Kennedy,  which  members  of  tiie 
Forest  Service  assisted  you  in  the  work,  if  any  ? — ^A.  Mr.  Langille  and 
I  both  located  the  comers  together. 

Q.  What  instruments  did  you  have  for  this  purpose? — ^A.  I  had  a 
compass. 

Q.  Can  you  point  out  to  us  the  corners  appearing  on  this  map  that 
were  located  by  you  on  the  occasion  of  this  examination? — A.  You 
mean  all  the  comers  on  the  entire  map  or  just  the  time  I  was  with  Mr. 
Langille  ? 

Q.  ^  you  located  during  this  examination. 

Mr.  Hughes.  That  he,  himself,  located  ? 

Mr.  SiTERroAN.  Yes. 

A.  Well,  I  located  the  comer  common  to  the  Tenino,  the  Adams, 
the  Albion,  and  the  Agnes  claims,  and  the  witness  comer  to  the 
Maxine  and  Deposit,  Agnes  and  Candelaria  claims;  and  the  comer, 
the  south  comer,  between  the  Avon  and  the  Lucky  Baldwin ;  and  the 
comer  common  to  the  Socorro,  Clear,  Carlsbad,  and  the  Calais;  and 
the  comer  of  the  Calais,  Bozeman,  Lyons,  and  Bedford. 

Q.  You  mean  the  comer  of  those  common  to  those  claims? — A. 
Yes;  the  comer  common  to  those,  and  the  south  comer  common  to  the 
Lyons  and  the  Bedford,  and  U.  S.  L.  M.,  No.  7. 

Q.  Where  does  that  monument  appear? — A.  It  appears  on  the  line 
between  the  Plutocrat  and  the  Tulare,  and  that  is  all  the  corners  I 
went  to  myself. 
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Q.  Did  you,  or  did  you  not,  assist  in  the  location  of  any  other  of 
the  cuts  or  tunnels  appearing  on  these  entries? — ^A.  Yes;  1  ran  from 
these  cuts.  I  ran  traverse  lines  and  located  them  in  reference  to  the 
various  comers. 

Mr.  Hughes.  That  is,  he  don't  mean  to  all  of  them. 

A.  I  mean  to  the  comers  I  mentioned. 

Q.  Can  you  now  point  out  to  us  the  cuts  to  which  you  did  run 
such  lines?  Take  up  one  entry  at  a  time  and  indicate  for  us  the  cuts 
you  have  located  ? — A.  All  of  the  cuts  on  the  Tenino  and  the  Collier 
and  the  Adams  were  located  by  reference  to  the  southeast  comer  of 
the  Tenino  claim. 

Q.  Located  by  you? — ^A.  By  me;  yes. 

Q.  What  others? — A.  The  locations  appearing  on  the  Agnes  claim 
were  located  by  me  with  reference  to  the  southwest  corner  of  the 
Ames  claim,  and  also  the  southeast  comer  of  the  Tenino,  except — 
well,  the  witness  corner  to  the  Maxine  and  Octopus  and  Agnes  claims ; 
from  them  the  locations  appearing  on  the  Maxine  and  the  Octopus  and 
the  Candelaria  were  located  from  that. 

Q.  By  you  ? — A.  By  me;  yes.  Now,  the  comer  to  the  Frick,  Syndi- 
cate, Lobster,  and  Socorro— that  comer  I  did  not  go  to;  I  did  not 
stand  on  top  of  it — I  was  within  about  200  feet  of  it ;  I  could  see  the 
little  knob  it  was  on,  but  I  did  not  go  right  up  to  it.  The  guide  we 
had  informed  me  that  it  was  there. 

Mr.  Gray.  I  object  to  that,  and  move  that  it  be  stricken  out  as 
hearsay. 

Mr.  SHERroAN.  Mr.  Stoner,  just  testify  to  what  you  did  yourself. 
We  do  not  want  the  testimony  of  what  other  parties  told  vou. — 
A.  Well,  the  location  on  the  Carlsbad  claim  I  located  with  reference 
to  the  northeast  corner  of  the  Carlsbad  claim. 

Q.  It  was  located  by  you? — ^A.  Yes — ^that  is  to  say,  stations  1,  2, 
and  3,  on  the  Carlsbad. 

Q.  On  the  Carlsbad? — A.  On  the  Carlsbad.  The  stations  in  the 
southwest  comer  of  the  Carlsbad  were  located  with  reference  to  the 
south  comer  between  the  Avon  and  the  Luc^  Baldwin. 

Q.  Was  this  location  made  by  you? — ^A.  Yes;  the  locations  made 
on  the  Lucky  Baldwin  were  made  with  reference  to  the  southwest 
comer  of  the  Lucky  Baldwin. 

Q.  Also  by  you  ? — A.  Also  by  me.  The  locations  indicated  on  the 
lines  were  made  with  reference  to  the  southwest  comer  of  the  Lucky 
Baldwin  claim. 

Q.  Also  made  by  you ^A.  Yas,  sir. 

Q.  I  mean  the  locations  on  the  lines  were  made  by  you? — ^A.  Yes, 
sir. 

Mr.  Hughes.  By  that  I  presume  you  mean  the  surveys  which  he 
ran — ^any  line  to  fix  the  location  on  the  ground,  or  a  cut  ? 

Mr.  Shertoan.  Yes. 

Q.  While  making  this  examination  in  the  field  did  you,  or  did 
you  not  make  any  notes  at  the  time  you  made  your  surveys  and  fixed 
your  locations? — A.  Yes.  sir. 

Q.  Did  you  preserve  tnor;e  notes  ? — ^A.  Yes,  sir. 

Q.  Have  you  those  notes  with  you? — A.  Yes,  sir. 

Q.  You  may  refer  to  them  for  refreshing  your  memory  for  the 
purpose  of  your  testimony. 

(Witness  does  so.) 
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A.  I  also  wish  to  state  that  I  located  the  corner  of  the  Bozeman, 
Boston,  Bedford,  and  Belmont. 

Q.  TTie  comers  to  these? — ^A.  Yes,  sir. 

Q.  With  regard  to  the  station  appearing  on  the  Bedford,  did  you 
locate  these? — ^A.  Yes,  sir. 

Q.  Did  you  locate  the  stations  on  the  Boston? — ^A.  Yes,  sir. 

Q.  Did  you  locate  the  stations  on  the  Tulare? — ^A.  Yes,  sir* 

Q.  Did  you  locate  the  stations  on  the  Plutocrat  ? — ^A.   x  es,  sir. 

Q.  Did  you  locate  the  stations  on  the  Ludlow  ? — ^A.  Yes,  sir. 

Q.  Mr.  Stoner,  point  out  to  us  what  stations,  if  any,  on  this  area 
that  you  did  not  locate  or  assist  in  locating. — ^A.  Well,  I  did  not 
locate  the  stations  on  the  Clear  claim,  nor  those  on  the  Newgate,  and 
none  of  those  on  the  Syndicate;  and  not  all  of  those  on  the  Ludlow. 

Q.  How  many  of  those  on  the  Ludlow  did  you  locate,  and  call 
them  by  their  numbers  as  appearing  on  this  exnibit? — A.  I  located 
one,  No.  77. 

Q.  The  number  of  the  station  ? — ^A.  The  number  is  77. 

Q.  Was  there  any  others  on  the  area  shown  on  this  map  that  you 
did  not  locate  other  than  those  just  mentioned  by  you? — ^A.  Why,  I 
did  not  locate  stations  33,  34,  and  35. 

Q.  Where  are  they  located? — ^A.  Thirty-three  is  located  on  the 
southwest  comer  of  the  Carlsbad;  and  34  and  35  in  the  southeast 
comer  of  the  Deposit. 

Q.  Are  there  any  other  stations  anywhere  set  out  on  the  area 
covered  by  this  map  that  you  did  not  locate? — ^A.  The  stations  set 
out  on  the  Socorro  were  located  with  reference  to  each  other  by  me. 
There  reference  to  the  corner  was  located — approximately  located — 
by  me. 

Q.  To  what  comer  do  you  refer? — ^A.  To  the  corner  of  the  Frick, 
Lobster,  Syndicate,  and  Socorro. 

Q.  The  common  point? — ^A.  Yes. 

Q.  Have  you  now  called  our  attention  to  all  of  the  stations  on 
this  area  which  vou  did  not  locate  ? — ^A.  Yes,  sir. 

Q.  You  statea,  I  believe,  this  map  you  assisted  in  preparing? — ^A. 
Yes,  sir. 

Q.  Under  whose  direction  did  you  .prepare  that  map? — A.  Mr. 
Andrew  Kennedy. 

Cross-examination  by  Mr.  Orat: 

Q.  You  don't  mean  to  say,  Mr.  Stoner,  that  you  ran  traverses  from 
these  comers  that  you  have  stated  that  you  found  to  these  various 
stations  in  the  testimony  of  the  former  witness? — ^A.  Yes,  sir. 

Q.  To  all  of  them  ?— A.  Yes,  sir. 

Q.  How  long  were  you  engaged  in  doing  that?  How  many 
days? — ^A.  About  eight. 

Q.  About  ei^ht  days  ? — A.  Yes. 

Q.  Part  of  fliat  time  you  remained  in  camp  ? — ^A.  No,  I  mean 

Q.  You  were  actually  engaged  eight  days  m  that  work? — ^A.  Yes, 
I  think  so. 

Q.  Give  me  the  date. — ^A.  It  was  on  July  16— no,  I  mean  the  26th, 
27th,  and  29th ;  and  then  on  August  18, 19,  and  20. 

Q.  That  is  only  six  days  ? — ^A.  Yes. 

Q.  How  many  stations  did  you  locate  in  that  timet 
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Mr.  Sheridan.  I  submit  that  is  a  matter  of  mathematical  calcu- 
lation. He  stated  every  station  on  the  map  that  he  did  not  locate, 
and  it  is  easily  ascertained  by  counting  them  up. 

Mr.  Gray.  Well;  let  him  do  the  counting. 

A.  That  would  be  88  stations ;  86  stations. 

Q.  And  that  is  all  that  you  locate  upon  the  map  here! — A. 
Yes,  sir. 

Q.  And  that  is  all? — A.  Yes,  sir;  I  think  so. 

Q.  Now,  what  kind  of  an  instrument  did  you  have,  Mr.  Stoner? — 
A.  A  compass. 

Q.  What  kind  of  a  compass? — ^A.  About  a  4-inch  angle  and  a 
Jacob  staff. 

Q.  You  did  not  have  any  instrument  with  you  other  than  your 
compass? — A.  I  had  that  compass. 

Q.  That  is  all  you  had,  and  you  did  not  have  a  chain? — A.  No,  sir. 

Q.  You  stepped  off  that  distance  or  judged  it? — ^A.  Yes,  sir. 

Q.  Guessed  at  it?— A.  Well 

Q.  Let  me  see  that  survey  you  made.  From  that  comer  282,  let  us 
see  your  notes  from  that  comer.  You  do  not  keep  them  in  a  re^lar 
notebook? — ^A.  No;  they  are  just  made  up  evenings,  and  I  kept  them 
in  this  book. 

Q.  Now,  you  started  from  the  corner  common  to  the  Bozeman, 
Calais,  Lyons,  and  Bedford  and  ran  a  course  south  40°  west  a  few 
feet,  didn't  you?— A.  That  is  not  282. 

Q.  On  the  line  then  running  from  there  north  28®  east  600  feet? — 
A.  Station  283. 

Q.  Did  you  just  guess  at  it? — A.  No;  I  paced  it.  It  was  alon^ 
the  top  of  a  ridge. 

Q.  In  a  direct  line  ? — A.  Yes,  sir. 

Q.  It  was  pretty  rough  ground  there,  wasn't  it?. — ^A.  No;  I  think 
the  top  of  the  ridge  was  very  even. 

Q.  Didn't  take  levels  at  all  ? — ^A.  No. 

Q.  Or  the  angle  of  the  pitch  of  the  hill? — ^A.  The  compass  was 
approximately  correct. 

Q.  Now,  ^oing  over  to  the  comer  of  the  Bozeman,  Calais,  Lyon, 
and  Bedford,  the  first  course  you  took  from  there  ran  to  station  276, 
was  south  40"*  west  1,000  feet,  wasn't  it?— A.  276?  Yes.  That  was 
done  by  triangulation.    I  took  two  angles,  of  two  laiown  points. 

Q.  What  other  point? — A.  The  other  comer. 

Q.  Let  us  see  where  these  two  known  points  were? — A.  Oh,  no, 
that  was  wrong. 

Q.  You  took  a  course  1,000  feet  south  40°  west  from  this  common 
comer? — ^A.  Yes,  sir. 

Q.  Did  you  go  over  that  ground  between  there  and  that  point? — 
A.  Yes,  sir. 

Q.  And  in  going  over  it  you  rose  a  distance  of  several  hundred 
feet? — ^A.  No;  it  is  practically  level.    The  contour  line. 

Q.  Did  you  follow  the  contour  around  or  did  you  go  over  the 
hill? — ^A.  These  are  50-foot  contour  intervals. 

Q.  Now.  just  answer  the  question.  Did  you  follow  the  contour  or 
did  you  lollow  over  the  hill? — ^A.  Only  to  the  corner,  and  then 
started  back. 

Q.  How  do  you  mean?  You  went  south  40°  west  1,000  feet  from 
this  corner;  and  in  doing  that  you  had  to  climb  a  distance  of  approxi- 
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mately  350  or  400  feet;  you  had  to  rise  that  elevation  to  go  orer  the 
hill  and  go  down  on  the  other  side  ? — A.  No,  sir. 

Q,  Doesn't  the  contour  show  that,  practically? — ^A.  300  feet^ 
possibly. 

Q.  And  as  a  matter  of  fact  you  followed  around,  didn't  you  ? — ^A» 
Na    As  a  matter  of  fact  it  was  a  gradual  descent  there. 

Q.  Do  you  mean  a  gradual  ascent? — ^A.  No;  you  are  descending- 
from  that. 

Q.  Then  this  is  a  gradual  descent? — ^A.  Yes,  sir. 

Q.  And  then  you  went  down  in  that  direction  1,000  feet? — ^A.  Yes^ 
sir 

Q.  And  down  the  hill  about  300  feet?— A.  Yes,  sir. 

Q.  Ajid  then  you  took  a  course  south  20^  west  600  feet;  and  you 
approximated  that  distance,  didn't  you? — ^A.  No,  sir;  I  paced  it. 

Q.  That  is  all  pretty  roufifh  in  there  and  covered  with  brush  ? — A^ 
No,  sir;  it  is  a  sort  of  a  swcJl  in  there:  practically  level. 

Q.  Isn't  that  on  the  hill  that  breaks  from  an  elevation  of  approxi- 
mately 2,000  feet  down  to  Trout  Creek? — ^A.  Yes,  and  there  is  a. 
branch  that  crosses  in  there  on  this  point 

Q,  The  contour  lines  don't  show  mat,  do  they  ?— A.  It  shows,  yes* 

Q.  Several  hundred  feet  difference  in  elevation  between  these 
points  that  you  ran  your  lines  on? — ^A.  I  did  not  make  the  contours; 
and  as  a  matter  of  fact  the  contours  are  not  correct. 

Q.  Then  what  did  you  put  them  on  there  for  ? — ^A.  I  put  them  on 
there  to  show  the  dramage  and  so  on. 

Mr.  Hughes.  What  is  the  answer  ? 

(Answer  read  by  the  reporter.) 

Q.  You  don't  pretend  tney  are  correct? — ^A.  Not  by  those  of  our 
surveys. 

Q.  Did  you  have  an  aneroid  with  you? — ^A.  Na 

Q.  How  do  you  know  they  are  not  correct? 

Mr.  SHERn>AX.  May  I  interrupt 

A.  I  mean  the  shape  of  it  is  not  correct  The  elevations  might  be 
correct,  but  the  shape  is  not  correct 

Q.  Did  you  make  any  notes  of  the  shape,  or  make  any  contours  of 
your  own,*or  are  you  just  £[oing  from  your  memory? — ^A.  No,  I  did 
not  make  any  notes  at  the  time.    I  saw  the  cx)ntour  map  at  the  time. 

Q.  Did  you  have  it  with  you  on  the  ground  ? — ^A.  Yes,  sir. 

Q.  Did  you  make  any  memorandum  of  it  as  to  where  the  contours- 
were  incorrect? — A.  No. 

Q.  And  in  makiiifi"  that  map  you  did  not  correct  it  as  you  found 
it? — ^A.  No,  I  took  uie  contours^  taken  from  the  geolo^cal  map. 

Mr.  SH>iRii)AN.  I  want,  for  the  sake  of  definiteness  of  the  record,  to- 
locate  the  approximate  vicinity  of  these  comments. 

Mr.  Gbat.  I  have  indicated*  that,  Mr.  Sheridan. 

Mr.  Shkridan.  Do  you  mean  the  conmion  comer  of  the  Bozeman,. 
Ned  ford,  and  Lyons? 

Mr.  Grat.  I  must  object  to  your  interfering  in  my  examination  of 
Mr.  Stoner.  I  am  not  misleading  him.  You  know  what  I  am  speak- 
ing of? 

A.  Yes. 

Q.  And  then  you  took  a  course  north  78^  west,  and  1,000  feet  to 
station  275? — ^A.  Yes,  sir. 
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Q.  And  on  these  three  stations,  what  is  the  elevation? — ^A.  The 
first  elevation  of  1,000  feet,  approximately. 

Q.  Or  a  little  less? — ^A.  Yes,  sir. 

Q.  And  in  these  three  courses,  Mr.  Stoner,  you  had  to  descend 
from  an  elevation  of  2,000  feet  to  an  elevation  of  1,000  feet? — ^A.  No, 
sir ;  it  was — ^the  contour  in  fact  here  says  the  comer  is  1,300  feet. 

Q.  One  thousand  three  hundred  feet  and  1,000  feet,  or  a  little  less 
than  1,000  feet?— A.  Yes,  sir. 

Q.  Well,  as  a  matter  of  fact,  you  don't  pretend  that  was  an  accurate 
survey?  You  are  just  attempting  to  give  approximately  where  these 
points  were? — A.  I  give  it  as  near  as  possible. 

Q.  From  that  kind  of  a  survey  ? — ^A.  It  was  not  exact,  as  close  as 
if  I  had  chained  it;  no,  sir. 

Q.  And  that  was  the  character  of  the  work  you  did  all  over  the 
field  at  that  time,  wasn't  it? — A.  Yes,  sir. 

Q.  And  you  to  >k  approximate  distances  of  300  and  500  and  1,000 
feet? — A.  By  pacing  it. 

Q.  Now,  you  say  these  points  you  located  on  the  Socorro  claim 
were  with  reference  to  each  other  and  approximately  with  reference 
to  the  southeast  comer  of  the  Frick? — A.  Yes,  sir. 

Q.  That  is  the  corner  of  the  Frick  you  never  went  to,  isn't  it? — ^A. 
Yes,  sir. 

Q.  You  say  that  these  stations  in  the  southwest  corner  of  the  Carls- 
bad and  the  southeast  corner  of  the  Deposit  jou  fixed  with  reference 
to  the  common  comer  of  the  Lucky  Baldwin  and  the  Avon  claims, 
the  common  south  comer  of  the  Lucky  Baldwin  and  the  Avon;  is 
that  correct? — A.  I  fixed  them  in  this  way 

Q.  Well,  now,  answer  the  question,  if  you  please. 

Mr.  Sheridan.  I  submit  that  the  witness  should  be  allowed  to 
unswer. 

Mr.  Gray.  He  has  to  give  me  an  unequivocal  answer  on  cross- 
examination. 

Mr.  Sheridan.  He  has  not  given  it  yet. 

Q.  I  shall  insist  upon  the  answer.  Just  say  yes  or  no  and  then 
you  can  explain. — A.  Yes. 

Q.  Now,  then,  if  you  have  an  explanation  to  make  you  may  make 
it. — A.  I  located  that  station  36  which  is  on  the  Avon  claim  myself 
from  a  traverse  based  on  that  comer  between  the  Avon  and  the 
Luclnr  Baldwin.  Stations  35,  34,  33,  and  32.  We  made  up  another 
and  I  plotted  the  courses  and  distances  on. 

Q.  why  didn't  you  establish  that  point  with  reference  to  the  near- 
•est  comer  ? — A.  I  didn't  know  where  it  was. 

Q.  Instead  of  the  corner  on  the  Deposit  and  Carlsbad? — ^A.  I  did 
not  know  where  it  was. 

Q.  With  your  instruments  you  could  have  located  it  with  the 
map? — A.  I  did  not  have  the  map  at  the  time,  and  I  could  not  tell. 

Q.  You  knew  it  lay  north  of  the  common  south  comer,  didn't 
you? — A.  Yes;  I  knew  it. 

Q.  And  with  your  instrument  you  could  have  found  it.  couldn't 
you,  and  gotten  your  measurements? — A.  Yes;  if  I  had  plotted  the 
points  at  the  time  or  had  worked  out  the  latitudes  and  departures, 
but  I  didn't  do  that.  I  did  not  know  it  was  near  that  corner  until 
I  plotted  it 
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Kedirect  examination  by  Mr.  Sheridan  : 

Q.  You  stated  that  you  were  engaged  in  this  examination  for  six 
days,  I  believe,  Mr.  Stoner? — ^A.  Yes;  finally.    That  is  right. 

Q.  During  what  month  or  months  or  what  year? — ^A.  Three  days 
in  July  and  three  days  in  August,  1909. 

Mr.  Sheridan.  I  desire  to  recall  Mr.  Langille  for  just  a  few 
que^ions. 

W.  A.  LANGILLE,  being  recalled,  testified  as  follows: 

Direct  examination  by  Mr.  Sheridan  : 

Q.  Now.  just  recall,  Mr.  Langille,  that  you  are  under  oath.  I 
wish  to  asK  you,  in  connection  with  Claimants'  Exhibit  No.  1,  what 
means  you  had  for  fixing  the  elevations  which  are  stated  on  tliis  map 
before  you? — A.  I  had  an  aneroid  barometer  reading  to  5,000  feet, 
with  a  minimum  of  20  feet. 

Q.  You  verified  your  elevations  by  your  barometer  on  the  ground  ? — 
A.  Yes,  sir :  on  the  ground. 

Q.  And  noted  them  in  your  book  ? — A.  Yes,  sir. 

Q.  And  these  are  the  same  readings  that  you  now  have  on  this 
map? — ^A.  Yes,  sir. 

Mr.  HuoHES.  No  measurements  are  given  on  the  map,  except  as 
taken  by  you? — A.  No,  sir;  except  there  is  one  contour  line. 

The  Commissioner.  I  would  like  to  ask  you  a  question. 

Mr.  Hughes.  Pardon  me,  if  jour  honor  please,  lor  a  moment  until 
I  finish  in  that  same  connection. 

Q.  (By  Mr.  Hughes).  In  representing  the  elevations,  you  have 
marked  elevations  in  terms  indicating  the  elevation  ? — A.  Yes,  sir. 

Q.  And  you  do  not  refer  to  contour  lines  unless  there  is  a  mark 
indicating  elevation  ? — ^A.  No;  there  is  only  one  contour  line  here,  and 
I  markea  Uiat  on  the  map  to  indicate  the  approximate  elevation  of 
the  merchantable  forest. 

Q.  Of  what? — A.  Of  the  merchantable  forest,  and  that  was  taken 
from  the  topographic  map  of  the  Geological  Survey. 

The  Commissioner.  At  the  time  you  first  met  Mr.  McGrath,  you 
say  you  met  him  in  the  Cunningham  cabin? — A.  Just  short  of  the 
Cunningham  cabin,  while  we  were  walking  up  there. 

Q.  Did  you  go  into  the  cabin  ? — ^A.  Yes,  sir. 

Q.  Was  it  furnished  for  living  purposes? — ^A.  Yes,  sir. 

The  Commissioner.  That  is  all  1  wish  to  ask. 

(And  thereupon  this,  inquiry  was  adjourned  until  November  24, 
1909,  at  10  o'clock  a.  m.) 


November  24,  1909 — 10  a.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  coun- 
sel for  the  claimants. 

Mr.  Sheridan.  We  now  wish  to  serve  notice  on  counsel  for  claim- 
ants that  in  Government  Exhibit  10  reference  is  made  to  certain 
deeds  that  have  been  deposited  in  escrow  with  the  Union  Trust  Com- 
pany, of  Spokane,  Wash.    We  wish  to  advise  counsel  that  it  is  our 
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intention  to  call  a  witness  or  witnesses  whose  names  are  now  un- 
known to  us  for  the  purpose  of  producing  these  deeds  and  accounting 
for  them,  and  for  the  purpose  further  of  establishing  by  whom  they 
were  executed  and  in  favor  of  whom^  and  all  the  contents  therein  set 
out  If  counsel  cares  to  proceed  with  the  taking  of  testimony  for 
the  claimants  at  this  time,  and  to  defer  the  production  of  that  testi- 
mony we  have  referred  to  until  our  adjournment  to  Spokane,  Wash., 
we  snail  agree  to  such  proposition. 

Mr.  Hughes.  I  imdcrstand  counsel  for  the  Government  to  intend 
at  this  time  to  say,  with  the  exception  of  the  testimony  referred  to  by 
him  in  the  statement  just  made,  the  Government  is  now  readv  to  rest 
its  case  provided  we  will  proceed,  with  the  understanding  tnat  they 
may  be  at  liberty  to  introduce  the  specific  testimony  to  which  refer- 
ence has  been  made  on  reconvening  at  Spokane,  but  otherwise  resting 
the  Government's  case. 

Mr.  Sheridan.  We  must  first  ask  a  question  of  counsel  for  claim- 
ants, whether  or  not  it  be  the  intention  of  counsel  to  call  all  of  the 
entrymen  and  their  assignees  in  this  inquiry? 

Mr.  Hughes.  I  will  say  frankly  to  counsel  we  can  not  determine 
that  question  as  yet.  We  do  not  know  whether  we  can  secure  the 
attendance  at  the  time  of  taking  testimony  of  all  the  parties  because 
they  are  widely  scattered.    Until  we  have  examined  carefully  the 

Eroof ,  the  documentjary  proof  offered  by  the  Government,  we  can  not 
now  whether  it  will  be  necessary  to  call  all  of  the  entrymen  and 
their  assignees,  but  it  is  our  intention  to  introduce  all  of  the  proofs, 
by  testimony  of  entry  men  or  otherwise,  that  are  available  to  us  for 
the  purpose  of  meeting  any  evidence  that  appears  to  us  to  have  been 
produced  in  this  case  tending  in  any  way  to  establish  the  charges  of 
the  Government. 

Mr.  Sheridan.  Will  counsel  for  claimants  assure  us  that  they  will 
make  all  reasonable  efforts  to  produce  all  the  entrymen  and*  their 
assimees? 

Mr.  Hughes.  Well,  I  desire  to  state,  Mr.  Commissioner,  that  it 
seems  to  us  that  any  re<|uest  of  this  kind,  or  anv  attempt  on  our  part 
to  answer  such  geueral  request  would  be  entirely  contrary  to  the 
usual  mode  of  procedure  in  determining  a  cause  on  trial  or  a  contro- 
versy judicial  in  its  character.  We  have  not  had  opportunity  to  con- 
fer with  more  than  four  or  five  of  the  various  entrymen  at  tnis  time. 
They  are  scattered  over  different  parts  of  the  country  and  we  expect 
to  endeavor  to  see  them,  as  far  as  possible  to  do  so,  but  the  case  of 
the  Government  sliould  be  made  and  it  should  then  be  left  to  our 
judgment  as  counsel  representing  defendants  in  this  case  to  deter- 
mine not  what  evidence  counsel  for  the  Government  may  think  con- 
stitutes a  defense  but  we,  as  attorneys,  are  responsible  ti)  our  clients 
for  what  in  our  best  judgment  constitutes  a  defense:  and  that  we  are 
not  able  at  this  time  to  say,  even  if  it  were  proper  tor  counsel  to  ask 
us,  to  make  such  a  statement,  because  we  are  not  suiRciently  possei^sed 
of  the  evidence  for  the  reasons  I  have  enumerated,  not  having  had 
opportunity  to  confer  with  the  various  entrymen  or  their  assignees. 
The  majority  of  them  we  have  not  yet  been  able  to  meet  at  all.  We 
have  not  yet  had  opportunity  to  examine  all  of  the  documentary  evi- 
dence, that  under  the  proofs  and  stipulations  are  now  in  evidence  on 
behalf  of  the  Government,  and  until  we  have  done  that  we  can  not 
say  what  evidence  we  shall  deem  necessary  to  offer.  I  want  to  say 
this,  we  desire  to  confine  our  evidence  to  the  precise  issues  that  it 
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fleems  to  me  are  tendered  in  this  issue  in  this  controversy  by  the 
charges  and  proof  and  not  encumber  this  record  with  matters  which, 
in  our  judgment,  would  not  be  pertinent  in  these  issues  and  proof. 

Mr,  Sheridan.  We  desire  to  state  that  one  of  the  matters  set  out 
in  these  charges  ts  lack  of  good  faith.  The  best  way  to  establish,  in 
our  opinion,  whether  or  not  they  were  in  good  faith  is  to  call  all  of 
the  parties  that  had  anjrthing  to  do  with  these  transactions ;  certainly 
the  entrymen  and  their  assignees.  Counsel  asks  whether  we  intend  to 
rest  our  case,  save  and  except  as  indicated  with  reference  to  certain 
deeds  which  have  been  placed  in  escrow  in  a  bank  at  Spokane,  Wash. 
Our  answer  must  necessarily  depend  on  whether  or  not  counsel  are 
going  to  call  the  entrvmen  and  their  assignees.  It  is  our  purpose, 
and  we  assume  it  is  tne  purpose  of  counsel  for  claimants,  to  make 
this  as  much  of  a  personal  investigation  as  possible,  open  and  above- 
board,  and  call  every  one  connected  with  it.  We  desire  assurance 
from  counsel  that  they  will  do  what  is  in  their  power  to  this  end,  and 
that  they  will  aasure  us  that  they  will  call  all  such  entrymen  and 
their  assignees,  if  it  is  possible  to  do  so. 

Mr.  Hughes.  Now,  Mr.  Commissioner,  it  must  be  apparent  to 
counsel  that  inasmuch  as  it  has  already  been  shown  in  the  records  of 
this  case,  which  have  been  made  a  part  of  the  record,  that  at  least  six 
of  the  entrymen  have  transferred  their  claims  since  their  protecting 
of  their  proof  and  the  payment  of  their  money  and  the  receiving  of 
their  final  receipts  and  patent  certificates,  ana  they  have  no  further 
interest  in  this  controversy.  Some  of  them  are  widely  separated  in 
their  residences  or  present  place  of  abode  from  the  point  at  which 
the  inquiries  are  expected  to  be  had  that  we  will  have  no  power  to 
compel  the  attendance  of  such  persons.  Not  having  had  opportunity 
to  have  any  personal  communications  with  them,  we  do  not  know 
whether  they  will  voluntarily  appear.  If  it  were  proper  for  counsel 
of  the  Grovemment  to  insist  upon  an  answer  at  this  time  to  these 
questions  it  would  be  impossible  for  us  to  answer  them.  In  all  the 
stages  incident  to  final  proof,  and  in  all  subsequent  investigations  by 
the  Grovemment,  their  own  records  disclose  the  documents  the  Grov- 
emment has  introduced;  likewise  disclose  that  these  entrymen  have 
at  all  times  been  ready  to  afford  information  to  investigators  ap- 
pointed by  the  Government  to  make  investigation  with  respect  to 
these  entries,  and  any  and  all  of  them.  Notwithstanding  the  Gov- 
ernment has  formulated  specific  charges  of  fraud  and  has  now 
instituted  a  judicial  inquiry,  and  designating  counsel  to  prosecute 
that  inauiry,  and  are  prosecuting  it  according  to  the  forms  of  law 
and  unaer  the  course  of  procedure  in  such  cases  defined  by  the  De- 
partment of  the  Interior,  we,  as  attorneys  (referring  to  Mr.  Gray 
and  myself),  have  been  employed  now  by  the  defendants  or  claimants 
herein  to  represent  them  in  this  iudicial  inquiry,  which  ^ould 
prog;ress  according  to  well-established  practice  in  court  and  all 
judicial  inquiries,  and  we  should  be  at  liberty  to  exercise  our  judg- 
ment and  not  the  judgment  of  counsel  representing  the  Government 
as  to  what  the  issues  are  and  the  proofs  we  shoula  offer  in  this  pro- 
ceeding on  behalf  of  the  defendants.  Now,  we  will  probably  dis- 
agree with  counsel  as  to  what  the  proofs  offered  by  the  Government 
establish.  We  will  probably  disagree  as  to  what  are  the  issues  of 
facts,  feeling  as  we  do  that  certain  issues  tendered  by  the  Government 
present  issues  of  law  alone.    We  will  be  responsible,  not  to  the 
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Government  in  this  proceeding,  but  to  our  clients.  It  does  not  seem 
to  me  that  the  Government  ought  to  ask  any  such  question  as  this  of 
us,  and  in  addition  to  that  I  beg  to  state  that  we  are  not  at  all  pre- 
pared to  answer  it,  because  we  have  not  had  opportunity  to  make  all 
investigation  necessary  to  enable  us  to  determine  what  proofs  it  will 
seem  to  us  necessary  to  offer  on  behalf  of  these  defendants  in  the 
progress  of  this  hearing.  By  the  course  of  procedure  in  this,  as  in 
all  judicial  inauiries,  the  prosecutor  should  offer  his  proofs  and  rest 
before  the  defendants  are  asked  to  offer  theirs  or  to  outline  their 
defense. 

Mr.  Sheridan.  I  do  not  agree  with  the  statement  of  counsel  that 
this  matter  should  be  conducted  in  the  same  way  that  cases  are  tried 
in  a  court.  A  perusal  of  the  regulations  of  the  Department  of  the 
Interior,  where  they  refer  to  the  Greneral  Land  Office,  and  also  to  the 
decisions  of  the  General  Land  Office,  will  show  such  is  not  the  case 
cdearly.  These  inquiries  are  necessarily  in  their  nature  equitable 
and  broad^  and  anything  that  tends  to  show  good  faith  or  lack 
of  good  faith,  when  such  is  made  an  issue,  should  be  produced  and 
.placed  upon  record.  I  do  not  see  any  difficulty  in  the  way  for  coun- 
sel for  claimants  stating  whether  or  not  they  are  willing  to  assure  us 
that  they  will  call  all  the  entrymen  and  their  assignees,  if  it  is  possible 
to  do  so. 

Mr.  Hughes.  Well 

The  Commissioner.  Will  counsel  come  to  the  commissioner's  desk? 

(Counsel  came  to  commissioner's  desk  and  a  consultation  was  held.) 

Mr.  Sheridan.  I  make  this  statement  for  the  reason  that  I  was 
asked  by  counsel  if  I  proposed  to  rest  the  Government's  case  save  and 
except  such  testimony  as  would  be  produced  at  Spokane,  Wash., 
concerning  the  deeds  placed  in  escrow  as  already  herein  described. 
I  now  state  that  it  is  our  purpose  to  have  the  testimony  of  all  the 
entrymen  and  their  assignees  in  the  entries  under  investigation.  If 
counsel  for  claimants  call  them,  of  course  it  will  not  be  necessary  for 
us  to  do  so;  but  if  counsel  for  claimants  do  not  call  them,  we  reserve 
the  right  to  do  so.  If  counsel  for  claimants  are  willing  that  this 
understanding  should  exist  and  continue  throughout  this  mquiry  we 
are  willing  to  state  that  with  such  understanding  the  Government  is 
willing  to  rest  its  case  save  as  regards  the  deeds  in  escrow  in 
Spokane,  Wash.,  already  referred  to,  and  the  production  of  such  en- 
trymen and  their  assignees  as  may  not  be  called  by  counsel  for 
claimants,  and  such  other  witnesses,  if  any,  as  developments  may  show 
us  to  be  necessary,  but  of  which  we  have  now  no  notice.  We  are 
willing,  furthermore,  for  the  purpose  of  enabling  counsel  for  the 
claimants  to  answer  this  proposition  that  they  may  take  such  time 
as  they  may  deem  necessary  to  consider  all  of  the  exhibits  and  testi- 
mony so  far  introduced  for  the  purpose  of  stating  their  position  on 
this  point. 

Mr.  Hughes.  Do  I  understand  counsel  to  add  in  his  last  statement 
that  he  desires  or  proposes  to  reserve  the  right  at  any  time  in  the 
future  to  introduce  testimony  as  part  of  the  Government's  original 
case  that  may  hereafter  be  discovered  by  the  Government,  without 
reference  to  time,  so  that  there  will  be  no  period  when  this  pro- 
ceeding may  reach  a  final  consummation ;  and,  if  so,  whether  counsel 
for  the  Government  will  expect  to  concede  the  same  privilege  to  the 
defendants. 
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Mr.  Sheridan.  We  mean,  with  reference  to  that  last  statement,  any 
evidence  brought  forth  by  this  inquiry  which  may  show  it  to  be  nec- 
essary in  connection  with  such  evidence  so  produced  by  the  claimants 
to  call  anybody  for  explanation  of  that  evidence,  that  we  wish  to  re- 
serve the  right  to  do  so,  and  we  understand  that  counsel  for  claimants 
shall  haie  the  same  right.         •  > 

Mr.  Grat.  Do  you  refer  to  rebuttal  testimony,  Mr.  Sheridan! 

Mr.  Hughes.  Or  impeachment? 

Mr.  Gray.  Or  what  implies,  or — or,  pardon  me,  go  on. 

Mr.  Sheridan.  We  intend  to  be  reasonable  in  this  matter,  nor  to 
protract  things  unnecessarily;  but  we  will  state,  any  evidence  in  the 
nature  of  rebuttal,  or  testimony  in  the  nature  of  rebuttal,  may  be 
required  by  subsequent  developments  in  this  inquiry — ^we  mean  by 
that,  by  testimony  produced  by  the  claimants — ^we  shall,  of  course, 
reserve  the  ri^ht  to  rebut  that,  and  if  necessary  to  call  any  witness  to 
do  so,  we  shall  do  sa 

Mr.  Hughes.  We  accede  to  that  view  entirely,  Mr.  Commissioner. 

Mr.  Sheiudan.  We  also  wish  to  make  this  statement,^  that  we  do 
not  desire  to  protract  this  matter  unnecessarily,  but  we  will  not  allow 
our  desire  to  nave  the  matter  presented  as  speedily  as  possible  to  in- 
terfere with  the  thoroughness  of  the  investigation.  That  is  the  spirit 
of  these  remarks. 

Mr.  Gray.  It  appears  to  me,  Mr.  Commissioner,  that  all  of  this 
matter  on  which  we  have  been  discussing  must  be  ultimately  deter- 
mined by  the  rules  of  law  and  evidence  and  of  practice  which  govern 
this  proceeding  and  that  any  agreement  or  stipulation  which  we 
may  enter  into  here  at  this  time  which  would  not  be  in  harmony 
with  this  would  not  be  advisable,  both  as  it  affects  counsel  for  Gov- 
ernment and  as  it' affects  ourselves;  and  I  have  no  doubts  that  these 
matters  are  all  governed  by  these  rules  of  practice  and  of  evidence 
and  law ;  and  it  seems  to  me  that  the  less  we  attempt  this  matter  by 
our  agreement,  and  the  more  we  leave  them  to  the  rules  and  regula- 
tions which  govern  an  investigation  of  this  kind  the  better  off  we 
will  be. 

Mr.  Sheridan.  We  now  offer  to  rest  the  government  case,  with  the 
understanding  we  may  produce  the  deeds  placed  in  escrow  in  Spo- 
kane, Wash.,  already  referred  to ;  that  we  mav  call  all  such  entrymen 
and  assignees  as  ma^  not  be  called  by  counsel  for  claimants  and  that 
we  may  call  such  witnesses  as  we  mav  subsequently  find  to  be  neces- 
sary in  rebuttal  of  testimony  offered  oy  the  claimants. 

Mr.  Hughes.  I  would  suggest,  Mr.  Commissioner,  in  view  of  the 
statements  of  counsel  for  Government  offering  to  rest  his  case  at  this 
time,  with  the  reservation  of  the  right  stated  by  him,  that  the  de- 
fendant be  given  till  2  o'clock  this  afternoon  to  consider  with  their 
testimony  at  this  time,  in  the  light  of  counsel's  statement,  or  will  ask 
that  the  Government  proceed  further  before  resting  its  case.  Before 
adjourning,  however,  I  would  suggest  that  there  are  certain  matters 
that  we  would  like  to  have  clear  in  the  record.  I  understand  that  the 
original  papers  which  are  enumerated  in  the  stipulation  constituting 
the  files  in  the  case  of  each  entry  are  deemed  to  be  in  evidence  and 
are  here  in  the  possession  of  counsel  for  the  Government  and  of  the 
ccHnmissioner. 

Mr.  Sheridan.  That  is  correct. 
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Mr.  Hughes.  It  is  also  understood  that  we  shall,  under  the  super- 
vision of  the  commissioner,  have  an  opportunity  at  all  times  to 
examine  with  respect  to  these  papers  as  it  will  be  necessary  for  us 
to  do  so,  in  arranging  and  oflFering  our  testimony  in  order  that  we 
may  know  to  what  specific  matters  to  direct  the  testimony. 

Mr.  SHERmAK.  All  of  these  papers  are  in  evidence,  and  in  the 
possession  of  the  commissioner  under  the  stipulation.  Of  course, 
that  is  the  right  of  counsel  for  claimants. 

Mr.  Hughes.  It  is  for  that  reason  that  I  bring  the  matter  up  at 
this  time,  that  I  find  upon  rereading  the  stipulation  which  was  drawn 
between  the  parties  that  we,  as  counsel  for  claimants,  have  been  as 
careless  in  the  consideration  of  the  terms  employed  as  it  appears  we 
were  in  the.  latter  affidavits  that  were  signed  at  the  instance  of  Mr. 
Glavis.  For  instance,  this  stipulation  provides  in  the  fourth  para- 
graph that  these  papers  to  which  I  have  referred  shall  be  deemed  in 
eviaence — ^that  is  the  language — and  for  the  purpose  of  expediting 
the  presentation  of  the  Government's  evidence  and  to  dispense  with 
the  formal  introduction,  identification,  and  incorporation  into  the 
record  of  certain  documentary  evidence,  it  is  stipulated  ,and^  agreed 
that  the  original  records  and  papers  pertaining  to  the  initiation  and 
progressive  completion  of  the  several  involved  entries,  or  certified 
copies  thereof,  need  not  be  produced,  and  introduction  and  identifi- 
cation thereof  is  hereby  expressly  waived.  Said  records  and  papers 
shall  be  considered  as  offered  and  received  in  evidence,  in  the  same 
manner  and  for  the  same  purpose  and  effect  as  thou^  they  had  been 
regularly  and  formally  presented  and  admitted.  The  papers  and 
records  covered  by  this  provision  being  as  follows :  By  the  stipulation 
that  the  Government  need  not  produce  them,  we  have  deprived  our- 
selves apparently  of  access  to  them.  Of  course,  we  did  not  intend 
that,  and  in  that  respect  the  stipulation  is  wrong. 

The  Commissioner.  Being  a  part  of  the  record  made. 

Mr.  PuGH.  That  merely  meant  to  dispose  of  the  formality  of  offer- 
ing them. 

Mr.  Hughes.  It  does  not  say  so.  It  savs  that  the  Government 
need  not  produce  them,  but  with  that  understanding  we  desire  to 
inform  the  commissioner  that  we  would  like  to  have  an  opportunity 
to  examine  certain  of  these  papers  for  the  purpose  of  considering 
the  matter  involved  at  the  first  chance  that  shall  be  offered. 

Mr.  Sheridan.  With  that  understanding,  the  Government  rests 

its  case. 

And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  2  o'clock  p.  m.,  November  24,  1909. 


November  24, 1909 — 2  p.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  the  claimants. 

Mr.  Hughes.  If  the  commissioner  please,  before  the  Government 
rests,  I  wish  to  introduce  as  part  of  the  cross-examination  of  Mr. 
Langille,  for  the  purpose  of  explaining  his  cross-examination,  the 
copy  of  the  letter  furnished  the  counsel  for  the  Government  on  yester- 
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day  addressed  to  Mr.  Ames,  and  which  Mr.  Lan^Ue  said  that  he  read 
and  which  he  stated  to  counsel  was  the  basis  oi  his  instructions  and 
of  the  investigation  made  by  him ;  and  I  desire  to  explain  at  this  time 
that  the  reason  I  did  not  introduce  it  while  Mr.  Langille  was  on  the 
witness  stand  was  because  I  was  laboring  under  the  impression  that, 
inasmuch  as  it  was  stated  to  be  of  a  private  nature,  it  might  be  deemed 
to  be  revealing  the  confidential  communications  which  the  Govern- 
ment did  not  care  to  have  made  a  matter  of  public  record ;  but  there 
is  no  reason  why  it  should  not  now  h^  presented,  as  I  observe,  how- 
ever, without  the  fault  of  counsel  for  the  Government  or  counsel  for 
the  aefense,  that  the  newspaper  men  have  found  an  oi)portunity  of 
obtaining  it  for  examination  and  giving  it  publication  in  the  paper, 
and  that  being  the  case,  there  is  no  objection  upon  the  part  of  the 
Government  on  the  ground  I  have  just  indicated. 

Mr.  Sheridan.  No  objection  at  all.  I  wish,  however,  to  emphasize 
the  fact  at  this  time  that  that  was  the  reason  that  Mr.  Kennedv's 
letter  of  instruction  was  not  introduced  or  turned  over  to  counsel  tor 
inspection,  for  the  further  reason  that  there  was  a  group  of  entries 
or  other  group  of  coal  claimants  set  out  together  with  the  Cunning- 
ham group  and  general  instructions  given  referred  to  all  of  them 
alike.  Therefore,  under  the  rules  of  the  department,  some  of  those 
groups  not  having  been  finally  reported  upon  yet,  these  instructions 
are  confidential  until  such  time  as  the  reports  are  completed  upon  all 
of  those  groups,  at  which  time  they  will  be  a  matter  of  publicity ;  and 
that  is  the  omy  reason  for  not  putting  in  the  letter  of  instructions  at 
this  time  and  not  because  it  contains  anything  which  should  not  be 
published  thereafter. 

Mr.  Hughes.  That  was  so  understood  by  counsel  for  claimants  at 
the  time  the  letter  referred  to  was  submitted  and  explanation  made 
Ir^  him,  and  we  were  content  therewith  and  desire  to  state  that  we  had 
drawn  no  inference  and  not  attempt  to  draw  any  adversely  to  the 
Government  on  account  of  it. 

If  ttie  commissioner  please,  we  will  proceed  with  the  taking  of 
testimony  on  behalf  of  the  claimants  at  this  time,  but  I  desire  to  say 
that  in  doing  so  we  are  not  wholly  prepared  and  we  shall  desire,  if 
we  are  able  to  do  so  at  a  later  date,  to  make  a  statement  of  the  issues 
for  the  defense  so  as  to  define  the  issues  to  which  we  will  aim  to  direct 
our  testimony.  We  wish,  however,  to  do  that  at  a  later  date,  as  we 
are  not  prepared  for  the  reason  I  suggested  at  this  time.  We  will 
now  call  Mr.  Charles  J.  Smith. 


CHARLES  J.  SMITH,  a  witness  produced  on  behalf  of  the  claim- 
ants, being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes: 

Q.  Give  your  full  name,  Mr.  Smith. — A.  Charles  J.  Smith. 

Q.  You  reside  in  the  city  of  Seattle? — ^A.  Yes,  sir. 

Q.  How  long  have  you  been  a  resident  of  the  city  of  Seattle  ? — ^A. 
Nineteen  years. 

Q.  In  what  business  are  you  now  engaged  f — ^A.  The  banking  busi- 
ness, and  I  have  some — ^I  have  some  general  interest  in'  real  estate 
and  of  coal  mines  in  operation  in  the  county ;  I  am  interested  in  coal 
mines. 
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Q.  In  the  State  of  Washington? — ^A.  Yes;  and  in  the  county  of 
Eong. 

Q.  Have  you,  Mr.  Smith,  ever  been  engaged  in  the  business  of 
opening  and  operating  coal  mines  and  acquiring  knowledge  of  coal 
lands  ? — ^A.  Yes,  sir. 

Q.  And  coal  properties? — ^A.  Yes,  sir. 

Q.  When,  and  for  what  length  of  time,  and  where  were  you  en- 
gaged in  that  business? — A.  I  was  the  general  manager  of  the  Ore- 
gon Improvement  Company  for  a  nimiber  of  years,  about  eight  years, 
operating  coal  mines  in  King  County. 

Q.  During  what  time  ?— A.  From  1890  to  1898. 

Q.  During  the  later  period  of  that  time  were  you  the  receiver  of 
that  comj)any  and  operating  the  property  of  that  company  as  such? — 
A.  Yes,  sir. 

Q.  Mr.  Smith,  when  and  where  did  you  first  meet  Mr.  Clarence 
Cunningham? — ^A.  Some  time  in  1903  he  came  into  my  office  with  a 
card  of  introduction  from  Governor  Moore  of  Walla  Walla. 

Q.  You  had  previously  known  Governor  Moore  ? — ^A.  Yes,  sir. 
.  Q.  Now,  you  may  state  what  transpired  between  you  at  that  time 
so  far  as  pertains  in  anywise  to  the  matter  now  in  controversy  here, 
or  to  the  making  of  any  coal  entry  or  location  in  Alaska. — ^A.  Mr. 
Cunningham  stated  to  me  that  he  had  been  in  Alaska,  in  the  country 
tiien  known  as  the  Controller  Bay  Country,  and  had  found  some  good 
indications  of  oil  and  also  some  of  coal,  and  wanted  to  know  if  I  was 
interested  in  making  a  location  there.  I  told  him  that  time  I  was  not 
interested  in  oil^  but  if  the  coal  was  good  I  might  consider  the  possi- 
bility of  a  location  there.  He  told  me  that  under  the  law,  as  he  con- 
sidered it  at  that  time,  the  property  was — that  nothing  but  a  mining 
location  could  be  made,  and  I  inquired  with  reference  to  the  circum- 
stances and  the  expenses  there  would  be  in  connection  with  it,  as  that 
is  an  isolated  country  and  difficult  of  access,  and  would  be  hard  to  get 
labor  to,  and  the  cost  would  be  very  material,  and  he  informed  me 
that  there  would  probably  be  a  number  of  locations  there  that  would 
spread  the  expense  of  surveying  and  developments  and  make  it  rea- 
sonably easy  for  the  service  and  expenses  of  people  engaged  in  the 
exploration  to  be  moderate  for  each  claim,  and  I  told  him  in  that  con- 
nection I  would  be  willing  to  take  a  claim,  and  if  he  would  look  after 
it  and  would  do  the  work  that  was  necessary. 

Q.  Well,  what  further,  if  anj^thing,  took  place  at  that  time? — 
A.  Well,  that  was  about  the  subset  a  nee  of  it.  He  told  me  when,  or 
about  when,  he  would  go  to  Alaska,  and  I  gave  him  authority  to 
make  what  he  called  a  mining  location.  ' 

Q.  For  you? — ^A.  For  me. 

Q.  Did  he  tell  you  he  or  any  other  persons  would  go,  and  were 
intending  to  make  such  locations? — ^A.  Well,  he  had  several  names 
there  that  he  thought  would  take  locations.  The  only  ones  that  T 
know,  that  I  recall,  was  Governor  Moore,  and  Mr.  Campbell,  of 
Spokane. 

Q.  Did  he  say  whether  or  not  the  other  persons  would  act  through 
him  as  agent? — A.  Yes;  he  said  that  he  would  locate  for  them  in 
the  same  way  he  did  for  me. 

Q.  You  may  state  whether  or  not  there  was  anything  said  in  v^ur 
conversations  with  Mr,  Cunningham  with  respect  to  making  a  loca- 
tion for  you  for  the  purpose  of  transferring  it  to  any  corporation  or 
association  after  entering. — ^A.  No,  sir;  there  was  not. 
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Q.  Was  there  anything  said  in  that  conversation  with  respect  to 
making  the  location,  and  endeavoring  to  cany  out  to  patent  and 
then  or  th'ereafter  holding  it  for  joint  operation,  or  for  the  joint 
benefit  of  the  men  who  employed  him  acting  as  agent? — ^A.  There 
was  not 

Q.  Was  it  suggested,  stated,  or  agreed  in  any  way  that,  if  a  loca- 
tion were  made  by  you,  and  it  was  permitted  to  proceed  to  patent, 
you  would  hold  that  property  in  whole  or  in  part,  or  any  interest 
in  it  whatever,  for  tne  benefit  of  any  other  person  or  persons? — 
A.  There  was  not. 

Q-  Or  any  association  or  corporation  ? — ^A.  There  was  not 

Q.  Did  you  have  any  other  conversation  with  him  before  he  pro- 
ceeded to  Alaska  on  that  occasion  ? — A.  I  do  not  recall  any. 

Q.  Was  there  any  such  understanding,  or  agreement,  at  any  time, 
prior  to  his  proceeding  to  Alaska  to  execute  this  commission,  or  these 
arrangements,  and  locate  for  you  ? — ^A.  There  was  not 

Q.  Now,  when  did  you  next  see  Mr.  Cunningham? — ^A.  He  came 
down  from  Alaska  with  some  coal.  I  don't  remember  when  that 
was,  whether  it  was  in  the  later  part  of  1903,  or  the  early  part  of 
1904;  but  he  had  some  samples  of  coal  which  he  brought  in  and 
showed  me,  and  the  samples  were  exhibited  as  coal  from  that  field. 

Q.  If  you  will  permit  me  to  interrupt  just  a  moment  I  don't 
think  it  wiU  be  improper  for  me  to  say  that  other  evidence  in  this 
case  wiU  indicate  that  Mr.  Cunningham  made  his  trip  to  Alaska 
early  in  February,  1903.  I  will  ask  you  if  the  time  you  now  refer 
to  is  the  first  time  you  saw  Mr.  Cunningham  concerning  the  pre- 
liminary arrangements  about  which  you  have  testified  ? — ^A.  Yes,  sir. 

Q-  But  that  date  you  do  not  recall  ? — A.  I  do  not  recall  it. 

Q.  Now,  will  you  go  on,  and  state,  what,  if  anything  occurred  be- 
twe^i  you  and  Mr.  Cunningham  at  this  time  when  you  saw  him  on 
his  return  from  Alaska  ? — ^A.  WelL  I  recall  nothing  except  the  facts 
that  he  stated  he  had  made  a  location  for  me  up  there,  and  these 
samples  of  coal  he  brought  out  with  him,  and  which  were  an  evi- 
dence of  the  class  and  quality  of  the  coal  up  there 

Q.  Did  you  see  him  again,  do  you  recall,  before  he  returned  to 
Alaska? — A.  I  remember  of  no  other  communication  of  any  kind 
that  we  had  with  reference  to  the  Alaska  matters. 

Q.  I  will  ask  you  whether  at  any  time  on  Mr.  Cunningham's  re- 
turn from  Alaska,  after  his  going  there  to  locate  a  claim  for  you,  as 
stated,  and  before  he  aptin  returned  to  Alaska,  you  had  any  conver- 
sations with  Mr.  Cunningham  in  relation  to  your  holding,  your  loca- 
tion, or  carrying  it  to  mial  patent  with  the  understanding  that  it 
should  be  trans^rred  to  any  corporation,  company,  or  association  of 
persons? — ^A.  None  whatever. 

Q.  Or  with  the  understanding  that  it  should  be  held  by  you  and 
afterwards  jointly  operated  for  the  benefit  of  yourself  and  other 
entrymen  ? — A.  No,  sir. 

Q.  Or  in  which,  or  by  which  your  claim  should  be  held  in  whole, 
or  in  part  for  the  benefit  of  Mr.  Cunningham,  or  the  benefit  of  any 
other  entryman,  or  person  than  yourself  P— A.  No.  sir. 

Q.  Now,  state  when  you  next  saw  Mr.  Cunningham? — ^A.  I  think 
it  was  in  1904  I  next  recall  it  He  brought — he  either  brought  or 
sent  me  a  power  of  attorney  for  the  location  of  coal  mines  under  the 
law  of  1904,  and  he  stated  to  me  that  under  the  passage  of  the  coal 
land  act  of  1894 
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Q.  You  mean  the  act  of  1904?— A.  Yes— 1904— that  it  would  be 
desirable,  and  probably  necessary  for  us  to  abandon  any  mining 
locations  such  as  had  been  made  and  to  take  up  to  make  application 
for  coal  land  under  the  law  of  1904,  and  presented  me  a  power  of  at- 
torney, and  other  papers  and  affidavits,  1  think,  for  my  execution  to 
enable  him  to  proceed  under  the  acts  of  1904  to  make  a  location  in 
my  name. 

Q.  I  hand  you  now  from  the  files  coal  entry  No,  8,  being  the  files 
of  the  Department  of  the  Interior  relating  to  lands  embraced  in  the 
entry  made — the  location,  and  application  for  patent  made  by  yoii, 
and  which  by  the  stipulation  was  m  evidence  in  this  case,  and  I  ask 
you  if  the  first  paper  contains  your  signature,  the  paper  purporting 
to  be  the  power  of  attorney? — ^A.  Yes,  sir. 

Q.  That  is  your  signature? — ^A.  Yes,  sin 

Q.  That  is  one  of  the  papers  you  have  just  referred  to,  is  it? — A. 
Yes,  sir. 

Q.  Attached  to  that,  in  addition  to  an  affidavit  of  Clarence  Cun- 
ningham, is  an  affidavit  purporting  to  be  made  by  you,  which  I  now 
show  you,  and  ask  you  if  the  signature  to  that  is  your  signature? — 
A.  Yes,  sir. 

Q.  You  made  and  swore  to  this  affidavit  at  the  time? — ^A.  Yes,  sir. 

Q.  I  will  ask  you  if  the  statements  contained  in  that  affidavit  were 
true  at  that  time? — ^A.  Yes,  sir. 

Mr.  Hughes.  The  paper  just  identified  by  the  witness  is  a  part  of 
the  papers  embraced  under  cover  of  the  United  States  Land  Office 
and  show  the  date  of  filing  in  the  United  States  Land  Office  of  Ju- 
neau, Alaska,  October  10,  1905.  For  more  specific  reference  the 
affidavit  attached  to  this  paper  purports  to  nave  been  sworn  to 
before  G.  M.  Upper,  notary  public.  I  make  this  statement  so  there 
will  be  no  contention  as  to  the  particular  paper  to  which  the  witness 
has  just  referred. 

Q.  Did  you  have  any  further  conversations  with  Mr.  Cunningham 
in  relation  to  tliis  matter  at  that  time;  and  if  so,  state  as  near  as 

}rou  can  what  that  conversation  was? — A.  Our  conversation  very 
argely  held  at  that  time  was  that  he  was  to  change  the  entry  from 
the  previous  mining  entry  to  a  location  under  the  law  of  1904,  and 
the  reason  why  the  affidavit  and  the  new  power  of  attorney  was 
necessary. 

Q.  Now  did  you  have  any  further  or  other  conversation  with  him 
at  the  time  when  these  papers  were  presented  to  you,  or  at  any  time 
other  than  that  before  his  return  to  Alaska ;  and  if  so,  state  what  it 
was? — ^A.  I  have  no  recollection  of  any. 

Q.  In  any  conversation  had  with  hun  at  the  time  of  his  return 
here,  when  he  presented  to  you  the  power  of  attorney  and  affidavit 
for  execution,  did  you  have — which  you  have  identified — did  you 
have  any  conversation  or  agreement  with  him  to  the  effect  that  your 
location  would  be  made  and  attempted  to  be  carried  to  patent  for  the 
benefit  of  any  other  person  or  association  of  persons  or  corporation 
other  than  yourself? — ^A.  No,  sir. 

Q.  Was  were  at  that  time  any  understanding  or  agreement  be- 
tween you  and  Mr.  Cunningham  or  between  you  and  any  other  per- 
sons represented  by  Mr.  Cunningham  that  your  entry,  your  location, 
if  carried  to  patent,  would  be  held  by  you,  the  land  so  acquired  to 
be  held  by  you,  for  the  purpose  of  being  transferred  to  any  corpora- 
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tion  then  or  thereafter  to  be  organized  or  to  any  other  association 
of  persons? — ^A.  There  was  not. 

Q.  Was  there  any  understanding  or  agreement  between  you  and 
Mr.  Cunningham  or  between  you  and  any  other  entrymen  or  locators^ 
represented  oy  Mr.  Cunningham,  to  the  effect  that  you  would  hold 
,  your  location,  or  in  the  event  of  issuance  of  patent  your  title  to  your 
entiy,  in  whole,  or  in  part,  for  the  benefit  of  such  persons,  or  of  any 
person  or  persons  whether  entering  or  locating  lands  by  Mr.  Cun- 
ningham or  not,  except  yourself  sofely  ? — A.  There  was  not. 

Q.  Did  you  have  any  other  understanding  or  agreement  with  Mr. 
Cunningham  or  anyone  else  that  you  would  hold  the  title  to  this 
land  if  acquired  by  you  under  this  location  to  be  subsequently 
operated  for  the  joint  use  and  benefit  of  yourself  and  any  other  per- 
son or  persons,  or  association,  or  corporation  ? — A.  I  did  not. 

Q.  I  call  your  attention  to  the  lact  that  the  power  of  attorney 
purporting  to  be  dated  on  the  27th  day  of  July  and  acknowledged  on 
the  same  date  before  G.  M.  Upper,  the  affidavit  attached  fliereto 
purports  to  be  dated  on  the  15tn  day  of  November,  1904.  Do  you 
recall  these  as  being  separate  occurrences  ?  That  is,  I  want  to  direct 
your  attention  to  it,  and  ask  you  if  you  can  recall  what  occurred  on 
each  one  of  those  occasions  ? — A.  I  do  not  remember  the  separate  oc- 
casions. They  are  more  or  less  linked  together  in  my  mmd.  The 
only  explanation  I  could  give  was  that  the  power  of  attorney  was  prob- 
ably forwarded  by  mail,  and  the  affidavit  was  afterwards  mailed,  not 
knowing  it  was  required  to  accompany  it.  I  can  only  explain  it  that 
way.    Thej  are  both  linked  together  in  my  mind. 

Q.  The  time  of  your  conversation  with  Mr.  Cunningham,  when  you 
say  he  presented  the  one  or  the  other  of  these  statements  to  you  would 
be' which  date,  according  to  your  best  recollection? — A.  Well,  I  think 
the  date  of  the  power  of  attorney  would  probably  be  the  date. 

Q.  Other  than  the  affidavit?  The  affidavit  is  dated  in  Novem- 
ber?— A.  Well,  I  could  not  be  sure.  It  is  a  long  time.  I  could  not 
be  sure. 

Q.  Now,  Mr.  Smith,  taking  the  latter  date  as  the  base  of  this  ques- 
tion I  will  ask  you  whether,  on  or  before  November  15,  you  had  con- 
versations with  any  of  the  persons  who  are  seeking  to- make  locations 
of  coal  land  in  the  Controller  Bay  district  through  Mr.  Cunningham 
as  agent,  and  if  so,  with  whom  ? — ^A.  Well,  I  thmk  possibly  I  had  a 
conversation  with  Mr.  Heniy,  and  a  conversation  with  Mr.  Cunning- 
ham, and  a  conversation  with  Governor  Moore.  That  conversation 
was  very  largely  in  the  way  of  what  the  samples  of  coal  Mr.  Cun- 
ningham had  brought  down,  whether  in  my  opinion  they  were  valu- 
able— evidence  of  valuable  coal  deposits;  and,  secondly,  conversations 
with  reference  to  change  in  the  land  law  existing  or  change  in  the 
entries. 

Q.  Have  you  ever  met  any  other  of  the  defendants  in  this  proceed- 
ing or  conversed  with  any  of  them  prior  to  this  15th  day  of  Novem- 
ber, 1904,  other  than  thbse  you  have  mentioned  ? — A.  1  think  Mr. 
Campbell,  and  Mr.  Wick,  of  Cleveland,  came  into  my  office  sometime 
in  1904,  and  stated  to  me  that  they  had  given  Mr.  Cunningham  powers 
of  attorney  for  coal  land  there,  and  I  was  introduced  to  Widcs  for  the 
first  time;  never  met  him  before,  and  he  asked  me  what  I  thought 
about  the  coal  and  analysis  of  it,  which  we  had,  and  we  had  some 
conversation  with  reference  to  the  value  of  coal,  and  whether  there 
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was  a  possibility  of  any  market  for  coal  on  this  coast,  he  being  an 
entire  stranger.  That  was  all  the  conversation  that  occurred  be- 
tween us. 

Q.  Now,  I  hand  you,  Mr.  Smith,  from  the  files  in  the  United  States 
Land  Office,  your  location,  designated  upon  the  paper  as  coal  cash 
entry  No.  3,  filed  February  21,  1906^  purporting  to  be  an  application 
X  for  patent,  and  ask  you  if  that  was  signed  by  you? — ^A.  Yes,  sir. 

Q.  That  is  your  signature? — A.  Yes,  sir. 

Q^  Purporting  to  be  sworn  to  before  R.  Mines,  a  notary  public? — 
A.  Yes,  sir. 

Q.  In  the  county  of  King,  on  the  81st  of  January,  1906  ? — ^A.  Yes, 
sir. 

Q.  Did  you  have  any  conversation  with  any  of  the  entryinen  in- 
volved with  Mr.  Cunningham  as  your  agent  at  the  time  this  paper 
was  executed  by  you  ? — ^A.  I  have  no  recollection  of  any. 

Q.  Do  you  recall  whether  you  received  it  by  mail,  or  whether  it 
was  presented  to  you  personally? — A.  No,  sir;  I  do  not. 

Q.  In  this  you  make  the  statement,  among  other  things,  ^^  I  make 
the  entry  for  my  own  use  and  benefit,  and  not  directly  or  indirectly  for 
the  use  and  benefit  of  any  other  party."  I  will  ask  you  now,  so 
counsel  may  have  ample  opportunity  for  cross-examination,  to  state 
whether  the  statements  made  in  this  affidavit  which  I  have  just 
read  to  you  were  true  when  made? — ^A.  They  were. 

Q.  I  now  hand  you  a  paper  from  the  same  files,  purporting  to  have 
been  filed  in  the  United  States  land  office  at  Juneau,  Alaska,  on 
February  26, 1907,  which  is  an  affidavit  made  by  you.  I  will  ask  you 
if  your  signature  there  is  your  genuine  signatured — A.  Yes,  sir;  it  is. 

Q.  Purports  to  have  been  sworn  to  on  the  14th  day  of  December, 
1906?— A.  Yes,  sir. 

Mr.  Hughes.  This  affidavit  I  now  read  as  a  basis  for  a  further 
interrogatory,  and  desire  the  stenographer  to  take  it  and  set  it  out 
in  full  in  the  record;     (Beading.) 

Affidavit  of  applicant. 

State  of  Washington, 

County  of  King,  88, 

* 

G.  J.  Smith,  of  Seattle,  Wash.,  being  first  duly  sworn,  according  to  the  law, 
deposes  and  says:  That  he  is  the  identical  person  of  that  name  who  made, 
by  power  of  attorney  to  one  Clarence  Cunningham,  a  coal  location  of  155.447 
acres  of  public  land  in  the  Kayak  recording  district,  Alaska,  under  the  acts 
of  Congress  approved  April  28,  1904;  said  coal  claim  being  known  of  record 
as  the  Lyons  coal  claim ;  that  he  is  the  same  person  who  applies  to  enter  such 
claim  under  United  States  land  survey  No.  71;  that  said  location  was  made 
for  the  sole  use  and  benefit  of  the  affiant,  and  has  ever  since  so  remained  as, 
and  in  his  exclusive  control,  and  at  no  time  prior  to  the  location,  or  at  such 
time,  or  since,  has  affiant  entered  into  any  agreement,  express  or  implied,  or 
pledged  himself  by-  a  promise  or  otherwise,  express  or  implied,  by  which  the 
title  to  said  land,  or  any  part  thereof,  or  any  interest  therein  has  passed  to 
any  other  person  or  association  whatsoever;  that  in  the  event  said  claim  goes 
to  entry  in  the  United  States  land  office  at  Juneau,  Alaska,  and  the  receivers 
receipt  for  the  purchase  price  issued,  he  will  not  be  under  any  contract  or 
obligation  or  promise  to  sell  or  convey  said  land  to  any  person  or  persons,  or 
association,  or  to  put  the  same  into  any  company  or  joint  holding  for  any  pur- 
pose or  to  otherwise  jeopardize  the  same,  but  will  be  free  in  every  way  to  hold 
said  tract  to  lease  or  sell  it  at  any  future  time;  that  he  does  not  know  any 
person  or  persons,  or  nssociations  that  intend  or  contemplate  the  leasing  or 
purchasing  of  said  tract;  that  a  valuable  vein  of  merchantable  coal  has  been 
developed  by  the  afiiant  through  his  agent  upon  said  tract,  as  he  verily 
believes;  the  affiant  has  spent,  in  making  said  location  and  charges  for  serv- 
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ices  of  said  agent  in  developing  said  vein  of  coal  and  the  expenses  incident  to 
the  acquirement  of  title,  the  sum  of  $2,200;  that  said  sum  was  his  own  per- 
sijnal  funds  or  borrowed  for  such  purpose,  but  without  any  agreement  or 
understanding  that  the  person  loaning  such  to  him,  or  any  other  ones  other 
than  the  affiant,  shall  have  any  interest  In  or  control  over  said  tract;  that 
rMs  affidavit  is  made  for  the  purix>8e  of  additional  evidence  of  affiant's  bona 
fides  in  the  matter  of  said  coal  location  and  proposed  entry,  and  for  use  as  part 
of  the  record  in  said  application. 

Mr.  Hughes.  The  foregoinff  is  typewritten,  except  the  name  of 
Mr.  Smith,  his  residence,  and  the  name  of  Mr.  Cunningham,  the  name 
of  the  claim,  and  the  recording  district  is  in  figures;  and  then  fol- 
lows in  writing  by  pen  this  further  language : 

This  affiant  has  discussed  with  applicants  of  adjoining  claims  the  advisa- 
bility of  Joint  development  and  operation,  but  this  was  for  convenience  and 
economical  reasons  and  did  not  contemplate  any  share  in  ownership,  nor  is 
there  any  agi'eement  with  them.  Signed,  C.  J.  Smith.  Subscribed  and  sworn 
to  on  the  14th  day  of  December,  1906. 

Q.  I  will  ask  you  if  that  statement,  which  I  have  just  read,  and 
which  is  contained  in  the  affidavit  which  has  been  shown  to  you,  and 
all  of  those  statements  were  true  at  the  time  when  they  were  made? — 
A.  Yes,  sir. 

Q.  I  will  ask  you  to  examine  the  portion  written  in  with  ink  and 
state  if  you  know  in  whose  handwriting  that  is. — ^A.  That  is  my 
handwriting. 

Q.  I  will  ask  you  to  state  with  what  locator,  as  near  as  you  can 
recall,  you  had  had  any  discussion  relating  to  your  own  entry,  or  to 
others,  about  work  being  done  by  Mr.  Cunningham  as  your  or  their 
agent  prior  to  the  time  of  the  signing  of  this  affidavit? — ^A.  This  dis- 
cussion was  made,  arising,  or  occurring  out  of  the  question  of  ex- 
penses. Mr.  Cunningham  stated  to  me  that  while  there  would  be 
quite  an  amount  of  exploration,  a  number  of  cuts  and  tunnel  work 
done  on  my  own  and  various  other  claims  up  there;  that  his  expe- 
rience had  been  largely  with  mining  of  precious  minerals,  and  that 
he  himself,  and  several  of  the  other  claimants  that  he  mentioned — and 
he  stated  ne  thought  most  of  the  claimants,  in  fact,  all  of  them — 
would  like  to  have  a  more  definite  idea  of  the  value  of  the  coal,  and 
the  regularity  of  it  before  they  made  their  final  payments,  which  were 
coming  on  in  a  comparatively  short  time;  and  tnat  on  account  of  my 
experience  in  the  coal  business  he  thought  possibly  I  might  find  a 
man  that  could  be  sent  up  there  and  look  over  the  coal  measures  and 
see  whether  they  were  in  regular  shape,  or  such  as  would  make  them 
valuable  rather  than  a  broken  faulty  condition.     I  discussed  the 

matter  with  Mr. in  other  conversations  with  Mr.  Henry 

and  Governor  Moore,  who  happened  to  be  here  about  that  time,  and 
they  thought  that  other  men  there  would  be  very  ^lad  to  have  such 
information,  and  especiallv  from  a  man  who  had  been  mining  coal* 
and  whose  experience  would  enable  him  to  judge  of  the  regularity  oi 
the  field.  On  their  request,  and  at  the  request  of  Mr.  Cunningham,  I 
looked  over  the  papers,  and  told  them  I  believed  I  could  get  a  mining 
man  who  woula  be  satisfactory,  who  had  done  a  large  amount  of 
work  for  me  in  the  past,  and  was  a  good  engineer  and  understood  his 
business,  and  he  was  a  man  upon  whose  report  I  would  rely  for  the 
value  or  the  coal  measures ;  and  at  their  request  I  sent  for  the  man 
and  introduced  him  to  Mr.  Cunningham;  and  after  some  discussion 
of  the  matter  with  him — the  man  was  Mr.  H.  L.  Hawkins — ^he  was 
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employed  and  sent  to  Alaska,  with  instructions  to  examine  the  coal 
witti  reference  to  its  regularity  on  each  claim,  and  to  be  prepared  to 
examine  not  only  the  coal  itself  but  the  dip  and  strike  of  the  rocks  at 
the  intersection  of  the  cannons  on  each  side  of  the  coal  lands,  so  that 
he  could  be  prepared  definitely  to  ascertain  and  report  as  to  whether  or 
not  a  faulty  condition  would  possibly  or  probably  exist  under  a  whole 
or  a  part  of  the  coal  measures  located  on  these  claims. 

Mr.  Hawkins,  being  also  a  civil  en^neer,  was  told,  in  addition  to 
this,  to  look  over  the  question  of  whether  the  rail  lines  could  be 
brought  up  to  the  coal  field  from  the  ocean ;  and  it  was  largely  a  dis- 
cussion oi  such  general  matters  as  that  that  led  to  that  addition  in 
my  affidavit,  as  it  was  a  question  whether  we  should  do  any  work  of 
a  general  nature,  and  it  was  assumed  and  believed,  and  I  so  stated  it, 
that  I  did  not  believe  it  was  possible  for  the  Government  to  feel  that 
there  was  any  question  of  impropriety  of  such  action  that  a.  man 
would  take  to  determine  the  value  of  his  own  property  before  he 
paid  for  it;  and  it  was  dependent  entirely  upon  his  report,  not  only 
as  to  the  class  and  quality  of  the  coal  and  the  regularity  of  the  meas- 
ures, but  also  the  possibility  of  some  transportation  out  of  there, 
whether  we  wanted  to  pay  any  money  at  all  or  not  or  whether  we 
wished  to  go  ahead  with  the  entries  and  pay  our  money  for  the 
patent;  and  that  led  to  discussion  which  was  referred  to  in  addition 
to  that  affidavit. 

Q,  This  talk  that  you  refer  to  now  was  a  conversation  which  oc- 
curred prior  to  the  sending  of  Mr.  Hawkins  to  Alaska? — A.  Yes^  sir. 

Q.  Mr.  Hawkins  was  sent  there  in  the  fall  of  1905  ? — ^A.  Yes,  sir. 

Q.  And  was  gone  for  a  couple  of  months,  and  subsequently  made  a 
report? — ^A.  Yes,  sir. 

Q.  Now,  this  conversation  with  Mr.  Cunningham  and  others,  did 
it  occur  in  Seattle? — A.  Yes,  sir. 

Q.  It  was,  then,  at  the  time  when  Mr.  Cunningham  was  here;  in  the 
fall  or  summer  of  1905  ? — ^A.  Yes,  sir. 

Q.  In  this  connection,  the  Government  has  introduced  in  evidence 
in  this  case  a  similar  affidavit  to  that  last  shown  you  signed  by 
Clarence  Cunningham.  I  hand  it  to  you  and  I  will  ask  you  to  ex- 
amine it,  it  being  the  affidavit  which  is  attached  to  Government 
Exhibit  No.  1? — ^A.  Yes,  sir. 

Q.  Look  it  over,  because  after  you  have  examined  it  I  want  to  ask 
you  some  questions  in  relation  to  it. — ^A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  recall  any  circumstance  relating  to  your 
having  seen  this  paper  before,  and  if  so,  detail  it? — A.  Yes ;  Mr.  Cun- 
ningham brought  tne  affidavit  I  signed  along  with  his  own  affidavit, 
and,  I  believe,  that  of  Mr.  Henry,  and  at  that  time  I  said  to  Mr.  Cun- 
ningham that  we  had  already  signed  an  affidavit  making  the  applica- 
tion for  the  property  to  the  effect  that  it  was  for  our  sole  use  and  oene- 
fit;  that  I  had  reiterated  that  affidavit  in  another  instance  j  and  that  it 
seemed  to  me  that  this  was  simply  a  rehash  of  the  same  thing,  because 
when  I  stated  it  was  for  my  sole  use  and  benefit  and  no  other  person 
had  any  interest  in  it,  stating  that  another  person  has  not  had  any 
interest  in  it,  would  not  add  to  it  in  any  kind  of  a  way ;  and  assuming 
that  Mr.  Cunningham  had  drawn  the  affidavit  up  himself,  I  was  run- 
ning my  pencil  throujirh  what  I  considered  a  great  deal  of  unnecessary 
verbiage,  that  was  doing  nothing  but  duplicating  the  statements  that 
had  already  been  made. 
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Q,  I  will  ask  you  whether  you  wrote  the  lead  pencil  marks? — 
A.  Yes,  sir;  that  was  my  writmg. 

Q.  It  is  substantially  like  the  part  inserted  in  ink  in  your  affi- 
davit?— ^A.    Yes,  sir. 

Q.  Now,  did  you  learn  in  the  course  of  the  conversation  you  had 
at  Uiat  time  that  this  affidavit  was  drawn  and  was  requested  by  Mr. 
Love  especially  for  the  Government? — A.  Yes,  after  I  had  made 
the  interlineations,  or  interpolations,  or  the  erasures,  Mr.  Cunning- 
ham  said  that  the  affidavit  nad  been  prepared  by  Mr.  Love,  a  gov-^ 
emment  agent,  and  I  said  very  well,  let  it  go,  then,  the  way  it  is,. 
There  is  nothing  that  I  object  to  in  the  matter.  It  is  simply  un- 
necessary repetition  of  the  same  thing. 

Q.  Now,  this  conversation  occurred  some  time  before  the  signing 
of  your  amdavit,  I  take  it.  That  appears  to  have  b^n  signed  a  little 
later  than  Mr.  Cunningham's  a  few  days  later,  and  Mr.  Cunningham 
appears  to  have  signed  this  before  Mr.  Love  on  the  2d  of  January,. 
11)07? — A.  I  think  I  signed  my  own  first  probably. 

Q.  Now,  it  don't  appear  so  according  to  the  paper  itself.  Yes^ 
sir,  this  is  on  the  14th.  Then  this  conversation  occurred  at  the  time 
you  signed  yours,  yours  is  signed  on  the  14th  of  December  and  his 
IS  on  the  2d  of  January,  1907  ?— A.    Yes,  sir. 

Q.  Mr.  Smith,  you  have  explained  about  the  investigation  made  by 
Mr.  Hawkins  and  the  circumstances  of  sending  him  up  there.  With- 
out referring  to  the  report,  which  the  Government  has  already  intro- 
duced in  evid^ice  in  this  case,  I  will  ask  you  whether  any  further 
steps  were  taken  by  you,  or  you  in  conjunction  with  any  other  entry- 
man,  of  a  general  nature  relating  to  the  production  and  development,, 
to  know  of  the  value  of  the  property  in  case  you  consummated  your 
purcha.se? — ^A.  Yes,  Mr.  Hawkins  was  there  in  the  summer  or  early 
fall.  He  was  not  able  to  obtain  information  with  reference  to  a 
port  that  we  desired  to  have,  as  it  was  a  very  open  question  as  to 
whether  coal  could  be  shipped  from  that  port  and,  if  not,  it  would 
have  to  go  ^ssibly  to  some  other  port,  100  to  125  miles  away.  If  it 
could  be  shipped  from  that  port,  a  distance  of  25  miles,  it  would 
make  a  vast  difference  in  the  value  of  the  property.  If,  how- 
ever, tl^  transportation  of  the  coal  by  rail  to  the  sea  would  require- 
a  125-mile  haul  it  would  be  an  open  question  whether  it  could  be 
done  or  not,  with  any  profit;  and  while  he  made  preliminary  recog- 
nizances from  the  fields  there  to  the  deep  waters  m  Controller  Bay,, 
he  was  not  able  to  decide  by  reason  of  tne  time  of  the  year  nor  by 
mfonmation  that  he  could  obtain  from  people  there  what  the  flow 
of  ice  would  be,  and  what  the  difficulties  of  the  fields  there  would  be 
in  the  winter  tame  from  sheet  ice. 

Q.  Now,  was  the  obtaining  of  this  information  of  any  importance 
or  value  to  you  in  determining  whether  to  perfect  your  entry  and  pay 
the  purchase  price  to  the  Government? — A.  Yes,  sir;  it  was. 

Q.  Proceed. — ^A.  Under  that  condition  we  decided  it  best  to  send 
an  engineer  who  had  experience  in  such  matters  to  take  soundings 
and  to  look  over  the  ice  conditions  at  Controller  Bay;  for  that  pur- 
pose we  employed  a  Mr.  Zammy — ^Mr.  Cunningham  did.  He  brought 
nim  in  and  introduced  him  to^  me  and  stated  he  had  been  recom- 
mended to  him,  and  I  talked  with  Mr.  Zammy  with  reference  to  his 
experience  and  told  Mr.  Cunningham  as  far  as  I  was  concerned  his 
employment  would  be  satisfactory  and  his  report  would  be  satisfac- 
tory to  me. 
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Q.  Now.  when  you  say  "we  discuss  these  matters,"  to  whom  do 
^ou  refer?  That  is  to  say,  with  whom  did  you  discuss  this  sub- 
ject?— ^A.  Well,  this  subject,  I  think,  only  between  Mr.  Cunningham 
«nd  myself.  I  don't  know  what  other  entryman  he  discussed  the 
matter  with,  but  he  employed  Mr.  Zammy,  and  reported  the  matter 
to  me  and  asked  me,  as  far  as  I  was  concerned,  to  consent  to  his 
eniplo^^mcnt. 

Q.  Before  consummating  any  arrangements  with  him  you  dis- 
<;ussed  it  with  him  and  he  with  you? — A.  Yes,  sir. 

Q.  Did  you  ratify  it  ? — ^A.  i  es ;  and  there  was  the  other  question 
arising  out  of  the  preliminary  recomizance  that  Mr.  Hawkins  made 
as  to  the  transportation  line  from  the  coal  land  to  the  bay;  and  Mr. 
Cunningham  discussed  with  me  and  I  understood  from  him  he  had 
discussed  it,  or  had  asked  the  opinion  of  other  entrymen  and  claim- 
ants— the  other  entrymen. 

Q.  With  all  of  them  or  only  a  part  of  them? — ^A.  Well,  of  aU; 
he  had  notified  them  of  the  business  and  requested  them  to  advise 
him  to  carry  on  a  preliminary  survey  of  a  line  down  to  tide  water 
80  that  a  right  of  way  could  be  obtained  and  the  means  of  trans- 
portation could  be  provided,  so  that  if  the  coal  mines  on  that  prop- 
erty, or  any  part  of  it,  or  any  other  part  of  the  other  properties  that 
were  located  by  various  and  sundry  other  people,  needed  transporta- 
tion it  might  be  to  a  considerable  extent  aavanced  by  this  work. 
Preliminary  workings  having  already  been  accomplished  and  the 
location  work  being  comparatively  simple,  for  the  preliminary  ex- 
pense had  been  adopted.  On  that  basis  ne  had  articles  of  incorpora- 
tion filed  for  a  railroad  line  and  an  engineer  appointed  to  make  a 
definite  survejr. 

Q.  You  iomed  in  the  execution  of  those  articles  of  incorpora- 
tion?— A.  Yes,  sir. 

Q.  And  the  recording  of  them? — ^A.  Yes,  sir. 

Q.  Now,  all  of  this  you  have  described  occurred  before  the  sign- 
ing of  what  has  been  termed  as  the  Love  affidavit? — ^A.  Yes,  sir. 

Q.  That  was  made  by  you  in  the  month  of  December,  1906,  and 
then  was  prior  to  your  making  fihal  pa3rment? — A.  Yes,  sir. 

Q.  Upon  your  application? — A.  Yes,  sir. 

Q.  what  IS  the  next  thing  that  occurred  in  connection  with  your 
location  and  the  carrying  it  through  to  final  payment? — ^A.  I  sent 
the  money  to  the  agent  in  the  early  part  of  1907,  and  obtained  final 
receipts — ^I  think  some  time  about  April,  1907, 1  got  it. 

Q.  Did  you  send  the  money  from  Seattle  to  the  register  and  re- 
ceiver ? — A.  Yes ;  to  the  receiver. 

Q.  I  show  you  the  original  files,  a  duplicate  receipt,  obtained 
from  the  receiver's  office,  which  appears  to  bear  the  date  February 
28,  1907? — A.  Well,  I  said  about  that  time;  I  don't  remember,  tt 
was  the  early  part  of  1907. 

Q.  There  was  the  time  the  receipt  was  issued? — ^A.  Yes.  Well,  I 
sent  the  money  through  the  National  Bank  of  Commerce. 

Q.  Now,  at  the  time  when  the  receiver  issued  the  final  receipt  for 
your  coal  location  I  will  ask  you  whether  you  had,  or  at  any  time 
prior  thereto  had  had,  any  agreement  or  understanding;  witii  Mr. 
Cunningham  or  any  other  of  the  entrymen  named  as  d^endants  in 
these  proceedings  to  the  effect  that  you  would  hold  the  entry  and. 
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pending  receipt  of  patent,  would  hold  the  legal  title  to  this  whole 
claim  for  the  oenefit  of  any  person  or  persons  or  association  of  per- 
sons except  yourself  ? — ^A.  1  did  not 

Q.  Did  you  have  any  understanding  or  agreement  with  any  person 
whatsoever  that  you  would  transfer  this  claim  to  any  corporation 
organized  or  to  he  organized  in  the  future? — ^A.  I  did  not. 

Q.  Did  you  have  any  understanding  or  agreement  with  any  per- 
son or  association  of  persons  except  yourself  organized  or  to  he  or- 
ganized in  the  future? — ^A.  I  did  not. 

Q.  Did  you  have  any  understanding  with  any  person  or  persons 
that  you  would  hold  the  title  of  this  claim  and  enter  into  any  arrange- 
ment by  which  it  would  be  operated  in  conjunction  with  other  claims 
b^  mining  and  selling  coal  for  the  common  benefit  of  persons 
jointly? — ^A.  I  did  not. 

Q.  Had  you  had  any  other  conversations  with  the  other  of  the 
locators  wlTo  are  defendants  in  this  action  or  with  any  other  person 
in  which  you  had  promised  to  such  person  or  persons  or  they  had 
promised  to  you  that  you  would  hold  this  claim  in  whole  or  in  part 
for  their  benefit  or  they  would  hold  any  claim  located  by  them  for 
your  benefit  in  whole  or  part  ?— A.  I  did  not. 

Q.  Had  you  any  understanding,  Mr.  Smith,  either  expressed  or 
implied  by  which  your  ownership  and  dominion  or  control  over  this 
claim,  or  your  right  to  sell  these,  or  otherwise  use  or  dispose  of  this 
claim  and  every  part  of  it  was  in  any  way  limited  or  abridged? — ^A. 
I  did  not. 

Mr.  Hughes.  Now,  I  desire  to  say  to  the  commissioner  that  purely 
as  an  extra  evidence  of  additionaf  good  faith,  and  not  because  we 
deem  it  in  any  way  material  to  this  controvei^,  because  we  shall 
probably  do  it  with  other  witnesses,  I  would  go  into  one  phase  which 
we  deem  wholly  immaterial,  that  is,  in  reference  to  the  so-called 
Guggenheim  negotiations,  and  which  were,  as  the  state  of  the  record 
now  di^oses,  subsequent  to  the  final  payment  and  the  issuance  of 
the  receipt  of  that  certificate,  as  to  which  afterwards  it  could  not  be 
claimed  that  any  act  looking  to  the  disposition  of  the  whole  of  this 
claim  or  any  part  of  it  or  any  interest  in  it  would  constitute  a  viola- 
tion or  be  a  rasis  of  right  to  cancel  the  entries.  I  make  that  state- 
ment as  a  statement  of  observation,  and  as  explanation  of  the  fact  we 
may  not  repeat  the  same  testimony  with  all  our  witnesses  on  account 
of  avoiding  any  unnecessary  filling  up  of  this  record,  but  I  will  go 
into  the  subject  with  this  witness  in  order  that  the  Government  may 
have  an  opportunity  to  cross-examine  him.  In  making  that  state- 
ment, however,  I  do  not  mean  to  intimate  that  we  will  not  go  into 
it  with  other  witnesses  or  with  the  expectation  that  the  Government 
is  to  be  denied  its  privilege  if  it  see  fit. 

Q.  Mr.  Smith,  certain  evidence  has  been  introduced  bjr  the  Gov- 
ernment relating  to  negotiations — ^with  relation  to  negotiations — with 
the  so-called  Guggenheim  interests.  Will  you  be  kind  enough  to 
explain  what  knowledge  you  have  of  those  transactions  during  the 
time  when  they  occurred  so  far  as  you  had  any  personal  knowledge 
of  them,  and  by  that  I  mean  any  personal  relations  with  them  or 
connecticm  with  them? — A.  Some  time  in  May  or  June,  1907,  Mr. 
Coxuiingham  informed  me  that  the  Guggenheim  people  were  con- 
sidering the  question  of  building  a  railroad  into  uie  coal  fields  up 
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there  and  wanted  to  operate  or  haul  coal  out,  and  as  they  were  debat- 
ing where  they  would  construct  their  line  to  water,  whether  to 
Katalla  or  to  Cordova,  or  some  other  point  which  would  be  advis- 
able for  the  various  people  who  owned  coal  claims.  After  some  dis- 
cussion of  the  matter  with  the  Guggenheim  interests,  looking  to 
definite  question  of  the  possibility  oi  transportation  of  coal  and  of 
an  operation  of  some  kind  to  the  property  and  as  a  majority  of  the 
claimants  were  in  Spokane,  suggested  my  going  to  Spokane  with 
them.  I  could  not  do  so  and  the  next  I  understood  from  it  was  that 
a  meeting  had  taken  place  in  Spokane  and  that  a  number  of  the 
claimants  had  appointed  a  committee  to  meet  the  rei)resentative  of 
the  Guggenheims  and  discuss  the  proposition  with  him.  The  next 
thing  I  knew  was  Mr.  Cunningham  cringing  in  a  copy  of  that  propo- 
sition which  had  been  discussed  with  the  representative  of  the 
Guggenheim  interests,  and  which  was  based  upon  their  building  a 
line  to  Katalla.  I  objected  at  that  time  to  the  proposition  and  ex- 
pressed my  objections  to  Mr.  Cunningham.  The  Gugg:enheim  inter- 
ests very  snortly  after  decided  to  go  to  Cordova  for  their  port,  which 
would  necessitate  a  125-mile  haul ;  as  the  negotiations  were  oased  upon 
the  haul  to  Katalla,  we  considered  them  as  being  abandoned  and  no 
further  steps  were  taken  with  reference  to  that  or  in  connection  there- 
with. 

Q.  Did  you  ever  agree  to  the  terms  set  out  in  this  proposition 
marked  Government's  Exhibit  10  ? — A.  No. 

Q.  Had  you  had  any  discussion  with  Cunningham  or  any  other 
person,  whether  one  of  the  defendants  in  this  case  or  not,  relative  to 
any  negotiations  with  the  so-called  Guggenheim  interests  at  any  time 
prior  to  your  payment  of  your  money  and  receiving  your  final  re- 
ceipt?— A.  No,  sir. 

Q.  Do  you  recall  the  next  transaction  that  occurred  with  reference 
to  the  Government's  attitude  respecting  your  entry  or  that  of  any 
of  the  other  entries  made  by  Mr.  Cunningham  as  agent? — ^A.  The 
next  thing  that  I  remember  was  Mr.  Cunningham  coming  into  my 
ofiioe  with  Mr.  Glavis. 

Q.  Go  on  and  state  what  occurred  at  that  time,  Mr.  Smith. — 
A.  Well,  Mr.  Cunningham  brought  Mr.  Glavis  into  my  office  and  he 
introduced  him  as  a  special  agent  of  the  Government,  and  stated 
that  he  had  an  affidavit  that  he  would  like  for  us  to  sign. 

Q.  Who  stated  that? — ^A.  Mr.  Cunningham  stated  that  Mr.  Glavis 
had  an  affidavit  he  desired  me  to  sign,  and  I  was  rather  short  at  that 
time  and  stated  that  I  had  made  all  the  affidavits  I  was  going  to; 
that  I  considered  we  had  been  put  off  two  or  three  years  afreaoy  on 
one  pretext  and  another  and  I  did  not  care  to  make  any  more 
affidavits ;  that  my  entries  could  stand  upon  my  previous  papers  and 
such  information  as  they  had  about  it.  The  statement  was  made  by 
Mr.  Glavis  that  there  was  an  idea  the  Cunningham  people  had  aa- 
vanced  money  or  had  an  interest  in  the  location  of  the  clamis. 

Q.  You  mean  the  Guggenheims?  You  said  the  Cunninghams.-—- 
A.  Yes. 

Mr.  Sheridax.  Let  me  interrupt  a  moment;  was  that  statement 
made  at  that  time? 

A.  Yes,  sir.  That  was  a  question  in  the  Government  Land  Office 
that  the  Guggenheims  were  and  had  been  interested  in  the  claims 
and  had  advanced  possibly  more  or  less  money  and  they  had  some 
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agreement  or  understanding  with  reference  to  it,  and  that  this  affi- 
davit was  prepared  so  as  to  ^ve  the  applicant  an  opportunity  to  clear 
the  record  in  regard  to  these  claims  with  reference  to  that  statement. 

Q.  Did  he  say  anything  further  indicating  what  was  the  status  of 
your  entries  as  to  whether  they  were  ready  to  patent? — ^A.  I  as- 
sumed from  the  statement  that  he  made  that  the  entries  at  that  time, 
with  the  exception  of  the  Guggenheim  matter,  was  fairly  clear  in 
the  land  department,  and  that  this  was  an  affidavit  that  would 
reasonably  tend  to  clear  up  the  matter  and  bring  about  the  issuance 
of  patent.  Upon  that  statement  of  the  matter  i  took  the  affidavit, 
and,  having  the  Guggenheim  negotiations  just  prior  to  that  time  in 
my  mind,  I  was  wilung  to  execute  the  affidavit  to  show  they  had  not 
had  any  interest  whatever  in  any  particular  claims  and  that  there 
was  no  question  that  they  were  involved  in  any  sort  of  way  in  any 
agreement  with  us. 

Q.  Now,  Mr.  Smith,  before  proceeding  further  with  respect  to  this 
matter,  I  hand  you  Government  Exhibit  15,  and  ask  you  to  examine 
it  so  I  may  propound  certain  questions  to  you  in  reference  to  it. 
This  affidavit  first,  and  then  that  of  Mr.  Cunningham's,  to  which  is 
referred.    [Witness  takes  paper.] 

Q.  You  have  examined  the  affidavit? — ^A.  Yes,  sir. 

Q.  You  sav  in  your  affidavit  in  your  case  that  you  had  read  the 
affidavit  of  Cflarence  Cunningham,  which  is  attached.  Do  you  recall 
the  circumstances  in  r^rd  to  that;  and  if  so,  explain  it?— A.  That 
was  attached  to  the  affidavit  that  I  had,  and  the  conversation  was 
entirely  in  connection  with  the  Guggenheim  matter.  I  assumed  the 
affidavit  was  made  particularly  and  especially  with  reference  to  those 
negotiations. 

Q.  Do  you  recall  whether  at  that  time  you  took  the  time  to  read 
it  over  or  relied  on  the  statements? — A.  I  glanced  over  this  very 
carelessly.  I  must  have  done  so,  because  in  my  affidavit  I  stated 
that  I  am  well  acquainted  with  most  of  the  other  coal-land  entrymen 
for  whom  Cunningham  was  agent.  As  a  matter  of  fact  I  was  not 
acquainted  with  more  than  four  or  five  of  them,  and  I  had  so  much 
of  the  Guggenheim  matter  in  my  mind  that  I  did  not  consider  the 
balance  ox  it  as  material,  and  I  did  not  give  it  the  consideration  I 
should  have  done. 

Q.  Now,  you  say  in  your  affidavit,  "We  have  understood  among 
the  entrymen  that  when  the  title  was  secured  we  would  probably 
form  a  company  for  the  operation  of  the  entire  group  on  the  ground 
of  economy."  will  you  explain  what  you  mean  by  that?^ — A.  That 
was  in  reference  to  the  meeting  at  Spokane,  or  a  discussion  of  this 
question  of  preparing  some  kind  of  an  association  that  was  discussed, 
or  doing  business  if  they  thought  advisable  with  the  Guggenheim 
interesta 

Q.  And  when  you  use  that  language,  did  you  you  refer  to  any 
other  understanding  among  the  entrynien  and  that  which  originated 
at  the  time  these  suggestions  or  negotiations  with  the  Guggenheims 
took  place^  or  was  subsequently  involved  in  the  negotiations  with  the 
Guggenheims  ? — A.  No ;  I  had  no  understanding  whatever  with 
reference  to  any  joint  operation  excei)t  the  belief  in  my  mind  and 
the  knowledge  in  my  mmd  that  no  single  man  could  ever  operate 
his  claim  up  there  by  himself;  but  I  was  willing  and  contented  to 
rest  until  1  could  have  proper  and  reasonable  opportunity  to  join 
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with  1,  2,  8,  50,  or  more  people  to  'make  a  mine ;  because  I  knew 
that  no  one  person,  or  no  two  persons,  or  no  three  persons  could 
ever  make  a  mine. 

Q.  Now,  I  call  attention  to  the  following  language  in  the  affidavit 
of  Mr.  Cunningham  to  which  this  was  attached,  and  which  reads, 
"Not  only  have  the  Guggenheim  interests  had  nothing  to  say  re- 
garding our  coal  lands,  but  no  other  corporation  has  had  anything 
to  do  with  it;  we  have  had  no  written  agreement  whatever  with  any 
corporation  and  the  only  understanding  which  we  have  had  is  among 
ourselves;  we  have  an  understanding  that  when  patents  had  been 
secured  we  would  form  a  company  for  the  development  of  the  coal 
fields,  but  none  of  the  claims  were  taken  up  for  the  benefit  of  a  cor- 
poration, but  merely  with  the  idea  that  when  titles  were  secured  we 
would  combine  our  claims  and  work  the  coal  fields  for  ourselves :  we 
have  always  proceeded  with  this  end  in  view,  for  anyone  familiar 
with  coal  mines  well  knows  it  is  impracticable  to  mine  an  individual 
claim  of  150  acres,  especially  in  Alaska,  where  expenses  are  so  great.'^ 
I  will  ask  you  to  state,  since  you  refer  to  the  Cunningham  affidavit  in 
your  evidence,  what,  if  anything,  was  your  understanding  of  the 
meaning  of  that  language  at  the  time  you  made  such  affidavit  ?  What 
was  your  meaning  for  having  it  in  your  affidavit? — ^A.  My  under- 
standing of  the  language  was  exactly  the  same  as  with  reference  to 
the  mines.  That  is  it — ^that  the  only  attempt  in  any  kind  of  a  way, 
to  come — ^to  discuss  the  matters  of  any  joint  operations  between  my- 
self and  any  other  claimants  was  at  the  meeting  at  Spokane  at  which 
I  was  not  present  but  which — the  result  of  which  was  communicated 
to  me  and  there  was  no  agreement  between  myself  and  any  other  in- 
dividual except  the  knowledge  on  my  part  that  sooner  or  later  some 
people  in  some  way  had  to  put  their  claims  together  to  make  a  mine 
of  it. 

Mr.  Hughes.  Now,  may  it  please  the  commissioner^  I  do  not  know 
that  we  shall  want  to  ask  Mr.  Smith  any  other  questions,  but  as  you 
are  aware  we  have  gone  rather  unexpectedjy  in  our  evidence  and  I 
would  like  an  opportunity  to  adjourn  at  this  time  so  as  to  consider 
whether  there  is  anything  which  we  have  neglected  or  overlooked. 
As  to-morrow  is  Thanksgiving,  I  would  suggest  that  we  adjourn  till 
Friday  morning,  10  o'clock. 

The  Commissioner.  Any  objection  to  that  request? 

Mr.  Sheridan.  No  objection  to  it  whatever. 

The  Commissioner.  With  that  understanding,  the  proceedings  are 
adjourned  till  Friday  morning,  10  o'clock. 

(And  thereupon  the  further  inquiry  of  this  hearing  was  adjourned 
until  Friday,  November  26, 10  o'clock  a.  m.) 


November  26,  1909—10  a.  m. 

Appearances,  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Purfi,  coun- 
sel for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  r.  Gray, 
counsel  for  the  claimants. 

CHARLES  J.  SMITH,  on  the  stand. 
Mr.  Hughes.  You  may  take  the  witness. 
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Cross-examination  by  Mr.  Sheridan  : 

Q.  How  old  are  you,  Mr.  Smith ! — ^A.  Fifty-five  years  old. 

Q.  I  believe  you  stated  for  about  nineteen  years  you  have  been  on 
the  Pacific  coast  here? — ^A.  I  have  been  about  thirty  years  on  the 
Pacific  coast,  but  I  have  been  nineteen  years  in  Seattle. 

Q.  During  all  of  these  nineteen  vears,  Mr.  Smith,  you  have  been 
in  business  here  in  Seattle,  as  I  understand? — ^A.  Yes,  sir. 

Q.  And  during  the  greater  part  of  your  entire  experience  on  the 
Pacific  coBist  you  have  been  in  ousiness  out  here? — ^A.  I  didn't  quite 
catch  that. 

Mr.  Sheridan.  Bead  the  question. 

f  Question  read  -by  the  reporter.) 

jol.  xes. 

Q.  Now,  apart  from  the  nineteen  years  which  you  nave  already 
piven  us  some  details  of,,  being  your  business  experience  here  in 
Seattle,  Wash.,  what  other  busmess  were  you  engaged  in  on  the 
Pacific  coast  prior  to  that  time?  Just  generally,  in  a  rough  way? — 
A.  I  was  the  general  manager  of  the  Oregon  Railway  and  Naviga- 
tion Company,  and  as  controller  of  that  company,  and  first  assistant 
controller  of  that  company.  Three  years  of  that  time  I  was  East^ 
and  while  I  was  East  I  was  vice-president  and  secretary  of  that 
and  other  companies;  and  one  year  I  was  in  the  employ  of  tne  North- 
em  Pacific  Railway  as  general  land  commissioner. 

Q.  You  are  in  tiie  banking  business  here  in  Seattle  at  the  present 
time  ? — ^A.  Yes,  sir. 

Q.  What  banks  are  you  connected  with  here? — ^A.  Washington 
Trust 

Q.  Any  others? — ^A.  No. 

Q.  Are  any  of  the  entrymen  in  this  group  of  entries  now  under 
investigation  officers  or  stockholders  ox  that  same  bank,  as  far  as 
you  know? — ^A.  Noj  sir. 

Q.  Now,  Mr.  Smith,  in  your  direct  examination,  you  informed  us 
that  some  time  in  1903  you  first  met  Clarence  Cunningham,  who* 
came  to  you  with  a  card  of  introduction  from  Governor  Moore? — ^A* 
Yes,  sir. 

Q.  Do  you  recall  whether  he  had  a  letter  of  introduction,  or  merely 
a  card? — ^A.  My  impression  was  that  it  was  a  bare  letter  of  intro- 
duction. 

Q.  Have  you  that  letter  at  the  present  time? — ^A.  No,  sir. 

Q.  You  do  not  know  where  it  is? — ^A.  No;  probably  I  put  in  the- 
Tvaste  basket. 

Q.  Now,  give  us,  as  near  as  you  can,  Mr.  Smith,  the  conversation 
which  occurred  between  you  and  Mr.  Cunningham  at  that  time? — 
A.  Mr.  Cunningham  told  me  that  he  had  been  up  north  and  had 
been  looking  at  some  oil  and  coal  measures  in  the  Bering — in  the 
Controller  Bay  district,  as  it  was  kiiown  at  that  time,  and  wanted  to 
know  if  I  would  be  likely  to  be  interested  in  it,  and  I  told  him  as  far 
as  I  was  concerned  I  was  not  interested  in  oil,  but  if  the  coal  was  val- 
uable I  probably  might  be  interested  in  it,  and  he  said  that  thei'e 
beinfi^  at  that  time  no  coal-land  laws  as  he  thought  applicable  to 
AJaska,  and  excepting  possibljr  mineral  locations,  they  would  have 
to  be  taken  up  as  mineral  locations,  and  I  asked  ham  about  what  the 
possible  or  probable  expenses  would  be,  as  that  is  a  very  difficult 
country,  and  he  said  that  there  would  be — ^he  had  a  number  of  people 
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that  were — ^that  were  also  expecting  to  locate  claims  there  and  that 
the  division  of  expense  would  make  it  comparatively  reasonable^he 
expenses  and  services  would  be  reasonable  to  each  one,  and  I  said  on 
that  basis,  if  the  coal  was  good,  I  will  be  willing  to  give  you  au- 
thority to  take  a  location  for  me. 

Q.  That  was  the  gist  of  the  conversation  that  occurred  at  this 
time? — A.  Yes,  sir. 

Q.  Did  Mr.  Cunningham  mention  to  you  who  the  other  parties 
were? — A.  He  told  me  two  or  three  other  parties  that  I  bear  in 
mind.  The  rest  of  them  I  did  not  know  and  never  had  heard  of.  I 
knew  Governor  Moore,  and  I  knew  by  reputation  one  or  two  others. 
Beyond  those  I  did  not  know  any  of  them  and  they  did  not  stay  in 
my  mind. 

Q.  The  other  two,  whom  you  knew  by  reputation ;  do  you  recall 
their  names? — A.  Mr.  Campbell  and  Mr.  Finch,  of  Spokane. 

Q.  Now,  what  expenses,  if  any,  did  you  put  up  toward  having  Mr. 
Cunningham  make  investigations  with  regard  to  these  oil  lands? — 
A.  I  did  not  have  any  interest  in  any  oil  land  at  all. 

Q.  Was  there  anv  fund  advanced  by  you  for  the  purpose  of 
exploration  in  Alaska  by  Mr.  Cunningham  for  the  purpose  of  coal 
investigation? — A.  Yes,  sir. 

Q.  Did  you  advance  any  money  to  Mr.  Cunningham  on  this  occa- 
sion for  the  purpose  of  examining  ooal  lands  in  Alaska? — ^A.  Yes,  sir. 

Q.  How  much  ?— A.  I  think  it  was  $500. 

Q.  What  representations  did  Mr.  Cunningham  make  to  vou  that 
induced  you  to  advance  him  $500? — ^A.  That  the  coal  lands  would 
contain  valuable  coal. 

Q.  Did  you  make  this  advancement  merely  on  Mr.  Cunningham's 
word? — ^A.  Yes;  entirely. 

Q.  At  the  time  you  had  never  met  Mr.  Cunningham  before,  Mr. 
Smith  ? — ^A.  No,  sir. 

Q.  Did  you  know  anything  of  his  ability  or  experience  in  such 
matters  as  those  ? — ^A.  None  whatever. 

Q.  Did  Mr.  Cunningham,  at  any  time,  subsequently,  make  any 
accounting  to  you  for  this  $500  ? — A.  Yes,  sir. 

Q.  In  what  way?— A.  Well,  I  think  he  gave  me  a  written  state- 
ment of  the  expenditures  that  he  had  made  in  connection  with  coal 
lands. 

Q.  Approximately  how  soon  after  advancing  this  $500  to  Mr. 
Cunningham  did  you  receive  from  him  this  written  statement? — ^A. 
Yes;  I  think  probably  eight  or  ten  months  afterward.  I  am  not 
sure. 

Q.  Have  you  preserved  that  statement  ? — A.  I  am  not  sure  whether 
I  did  nor  not.  1  think  I  probably  preserved  it  until  I  got  the  second 
one,  in  which  case  I  did  not — I  either  filed  it  or  destroyed  it. 

Q.  Did  you  receive  only  one  statement  between  this  first  conversa- 
tion wi%  Mr.  Cunningham  and  your  second  conversation  with 
him  ?  —A.  I  do  not  know. 

Q.  But  you  can  not  recall  that? — ^A.  No. 

Q.  On  this  first  occasion,  when  you  conversed  with  Mr.  Cunning- 
ham and  advanced  the  $500,  did  you  take  up  with  him  the  question 
of  the  feasibility  of  operating  the  entry  which  you  proposed  to  have 
him  take  up  for  you  ? — A.  No ;  not  at  that  time. 
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Q.  Your  next  conversation  with  Mr.  Clarence  Cunningham,  I 
understand  you,  was  when  he  returned  from  Alaska,  in  the  latter 
part  of  1903  or  the  early  part  of  1901,  bringing  witn  him  samples 
of  coal? — ^A.  That  is  my  remembrance. 

Q.  Give  us,  as  near  as  vou  can,  the  substance  of  the  conversation 
on  this  occasion  ? — ^A.  Well,  it  ran  very  largely  to  the  class  and  qual- 
ity of  coal,  and  the  analyses  that  he  had  made  of  several  samples  and 
of  the  width  of  some  of  the  veins  that  he  had  uncovered. 

Q.  Did  you  at  this  time  discuss  the  feasibility  of  operating  the 
property? — ^A.  No,  sir. 

Q.  You  just  merely  examined  the  samples  of  coal? — A.  Yes;  and 
the  class  and  quality  of  it.  And  he  had  made  some  tests  there  in 
open  fires,  and  also,  I  think,  with  a  piece  of  gas  pipe  for  coke,  and 
a  few  things  like  that,  that  we  discussed. 

Q.  Did  Mr.  Cunningham,  on  this  second  occasion,  discuss  with 
you  anything  about  the  distance  that  the  entry  he  proposed  to  take 
up  for  vou,  or  had  located  for  you,  was  from  transportation  facili- 
ties?— ^A.  He  may  have  done  it.  I  probably  was  interested  in  the 
distance  from  tide  water,  and  I  may  have  asked  him  that  question, 
but  I  do  not  recall  it. 

Q.  Have  you  any  memorandum  of  correspondence  in  your  posses- 
sion relating  to  these  interviews  with  Mr.  Cunningham? — ^A.  I  have 
no  correspondence. 

Q.  You  have  testified,  Mr.  Smith,  that  in  the  year  1904  a  power 
of  attorney  was  either  sent  to  you  or  brought  to  you  by  Mr.  Cun- 
ningham, for  the  purpose  of  locating  your  entry  in  accordance  with 
the  act  of  1904  ?— A.  Yes,  sir. 

Q.  Could  you  recall  whether  or  not  that  was  sent  to  you  by  mail 
or  brought  to  you  personally? — ^A.  I  don't.    I  don't  remember. 

Q.  Now,  up  to  and  incluaing  these  two  occasions  when  you  had 
interviews  with  Cunningham,  and  up  to  the  time  you  received  and 
signed  this  power  of  attorney,  had  you  consulted  any  attorneys  in 
connection  with  this  matter? — A.  No,  sir. 

Q.  You  relied  merely  on  your  own  judgment  of  these  affairs? — 
A,  Yes,  sir. 

Q.  On  the  second  visit  of  Mr.  Cunningham,  when  he  came  back 
with  the  samples;  did  you  advance  him  any  more  funds  at  this 
time? — ^A.  I  am  not  sure.  Running  over  quite  a  long  period  he  was 
drawing  from  time  to  time  amounts  of  $100  or  more  up  to  probably 
$500,  and  from  time  to  time  I  would  pay  those  drafts  of  his. 

Q.  Yes.  About  how  frequently,  iust  ffenerally,  in  the  year  did  he 
draw  on  you  for  funds? — A.  Well,  wnile  prospecting  was  being 
done  there  he  would  draw  quite  frequently. 

Q.  How  many  times  in  a  year? — ^A.  Yes;  four  or  five  times  a  year; 
in  fact,  I  think  sometimes  once  a  month. 

Q.  Through  what  banks  or  bank  were  these  drafts  handled? — 
A.  Handled  through  the  National  Bank  of  Commerce. 

Q.  Of  Seattle.  Wash.  ?— A.  Yes,  sir. 

Q.  You  stated,  I  believe,  Mr.  Smith,  in  your  direct  examination 
that  possibly  you  had  had  a  conversation  with  Mr.  Henry  and  Mr. 
Clarence  Cunningham  and  Governor  Moore  prior  to  November  15, 
1904,  concerning  these  coal  lands? — ^A.  Yes,  sir, 
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Q.  Now,  since  you  testified,  has  the  matter  become  any  more 
clearly  fixed  in  your  mind  ? — ^A.  Well,  I  have  an  indistinct  recollec- 
tion of  having  done  so. 

Q.  You  do  not  recall,  however,  what  that  conversation  was? — 
A.  Well,  in  a  general  way  it  was  in  reference  to  coal  that  Cunning- 
ham brought  out,  and  the  quality  of  it,  and  my  opinion  of  it,  ana, 
generally  speaking,  whether  it  was  good  coal  or  not,  and  how  far 
the  coal  was  from  the  shore^  and  whether  there  was  a  port  there,  and 
such  general  talk  as  that  might  be. 

Q.  That  is  about  as  distinctly  as  you  can  recall  it  now  t — ^A.  Yes. 

Q.  Do  you  know  whether  you  have  any  reports,  any  correspond- 
ence, or  memorandums  relating  to  these  conversations  ?— A.  I  have 
no  correspondence. 

Q.  Now,  I  believe  j^ou  have  testified  in  your  direct  examination 
that  with  reference  to  the  application  for  patent  for  your  claim 
which  was  made  in  1906,  you  do  not  recall  whether  it  was  received 
by  mail,  or  received  personally? — ^A.  No,  sir;  I  do  not. 

Q.  That  is  still  your  recollection  of  it? — A.  Yes,  sir. 

Q.  I  hand  you  herewith  the  application  for  patent  already  re- 
ferred to  by  you  in  your  direct  examination,  in  which  you  stated  that 
the  statements  therein  made  concerning  the  use  and  benefit  were  true 
at  the  time  you  made  them.  This  is  the  same  application  for  patent 
referred  to  by  counsel  for  claimants  as  dated  February  21,  1906.  I 
will  ask  you  to  state  if  that  statement  made  in  that  affidavit,  that  it 
was  for  your  own  exclusive  use  and  benefit,  apart  from  being  true  at 
that  time  you  signed  this,  was  also  true  at  every  time  prior  thereto 
during  the  time  you  became  interested  in  that  claim. — A.  Yes,  sir. 

Mr.  Sheridan.  The  paper  which  I  just  handed  to  witness  was,  of 
course,  included  in  the  stipulation  putting  in  all  of  the  original 
entry  papers  in  evidence  under  that  stipulation. 

Q.  I  now  hand  you  an  affidavit  of  applicant  filed  in  the  United 
States  land  office,  at  Juneau,  Alaska,  February  26,  1907,  the  last 
typewritten  clause  of  which  reads :  "  That  this  affidavit  is  made  for 
the  purpose  of  additional  evidence  of  the  affiant's  bona  fides  in  the 
matter  of  such  coal  location  and  proposed  entry,  and  for  the  use  as  a 
part  of  the  record  in  said  application."  This  is  the  same  affidavit 
to  which  you  added  something  in  pen  and  ink.  I  will  ask  you  to 
state,  Mr.  Smith,  as  nearly  as  you  can,  what  you  recall  concerning 
the  receipt  of  that  affidavit  and  how  it  came  into  your  possession  ? — 
A.  As  near  as  I  can  recall,  this  affidavit  was  brought  to  me  by  Mr. 
Cunningham,  who  stated  to  me  that  it  was  an  affidavit  that  'was 
required  by  Mr.  Love,  a  special  agent  of  the  department,  and  was 
considered  at  that  time  by  me  as  a  mere  reiteration  of  my  former 
affidavit,  on  which,  as  I  understood  from — I  did  not  understand  from 
Mr.  Cunningham  that  it  came  from  Mr.  Love,  but  he  handed  it  to 
me  and  I  assumed  it  was  an  affidavit  either  drawn  by  him  or  some 
attorney  for  him,  and  brought  to  me  for  signature.  Feeling  it  was 
simply  a  reiteration,  with  a  considerable  amount  of  verbiage,  I 
started  to  cross  my  pen  through  a  very  considerable  amount  of  it, 
stating  that  I  did  not  see  it  was  necessary  to  say  when  I  took  it  for 
my  own  sole  use  and  benefit  that  it  would  be  required  of  me  to  say 
that  I  took  it  for  my  sole  use  and  benefit,  wholly  or  in  part  or  with 
any  other  limitation  of  what  would  be  sole  use  and  benefit ;  but  on  his 
statement  to  me  that  it  came  from  Mr.  Love,  I  said, "  Very  well,  there 
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is  nothing  in  it  I  object  to,  and  my  criticism  was  that  it  was  simply 
a  reiteration  and  I  would  therefore  sign  it."  As  to  the  addition  made 
by  me,  this  was  a  matter  that  came  after  we  had  had  a  report  on  the 
port,  with  reference  to  transportation,  and  general  information  that 
I  had  requested  Mr.  Hawkins  to  make  in  the  examination  of  the  coal 
to  make  one  of  general  production  and  general  necessity  to  ascertain 
the  value  of  the  property  before  we  bought  it,  as  we  did  not  want  to 
go  into  the  Question  of  purchase  and  pay  our  money  until  we  were 
TuUy  satisfied  as  to  the  leading  conditions :  First,  was  the  coal  good ; 
second,  could  it  brought  down  to  water;  and  third,  is  there  a  port 
there  where  it  can  be  brought  to ;  and  fourth,  is  there  possibly  any 
market.  I  considered  those  were  questions  which  were  necessary 
for  myself,  as  well  as  anybody  else,  to  consider,  and  we  had  some 
ouestion  with  reference  to  that — some  discussion  with  reference  to 
tnese  matters — and  that  led  to  my  addition  to  his  affidavit. 

Q.  Mr.  Cunningham,  as  I  understand  you,  ultimately  informed 
you  he  had  got  this  affidavit  from  Special  Agent  Love? — ^A.  Yes; 
when  he  saw  me  interpolating  and  erasing,  he  said, "  This  comes  from 
Mr.  Love ;"  and  I  said, "  Very  well,  if  it  comes  from  Mr.  Love  I  have 
no  objections  to  simiing  it.    it  just  seems  unnecessary,  that  is  all." 

Q.  Was  this  all  Mr.  Cunningham  said  to  you  concerning  this  affi- 
davit, as  far  as  you  can  recall? — A.  Yes;  that  is  all  I  recall. 

Q.  This  affidavit,  which  you  have  just  consulted  and  which  bears 
date  February  26,  1907,  and  which  is  signed  by  you  with  the  addi- 
tional pen  and  ink  note,  is  not  the  same  affidavit  which  you  inter- 
lined with  pencil,  is  it? — ^A.  No,  sir;  he  brought — ^he  had — my  under- 
standing was  he  brought  three  affidavits — ^his  own,  Mr.  Henry's,  and 
mine ;  and  they  happened  to  be  together  in  his  hands,  and  when  he 
took  them  out  of  his  pocket  we  were  talking,  and  I  thought  it  was 
his  affidavit — either  his  or  Mr.  Henry's^that  I  interlmeated  or 
erased.    I  am  not  sure  which  it  was,  but  it  was  one  or  the  other. 

Q.  I  now  band*  you  Government  Exhibit  15,  which  is  a  carbon 
copy  of  the  affidavit  of  Clarence  Cunningham,  dated  March  6,  1908, 
signed  before  L.  R.  Glavis,  chief  of  field  division,  and  witnessed  by 
Horace  Tillard  Jones,  to  which  is  attached  your  corroborative  affida- 
vit executed  before  L.  R.  Glavis,  chief  of  field  division,  and  bears 
date  April  10, 1908.  In  connection  with  this  affidavit  of  yours  I  will 
ask  you  to  state  whether  that  affidavit  which  you  signed,  appearing 
in  this  suit,  was  drawn  in  or  out  of  your  office? — A.  This  affidavit 
was  in  somewhat  a  little  different  form  when  presented  to  me,  and 
the — this  particular  form  was  rewritten,  here,  by  my  typewriter. 

Q.  By  your  typewriter,  at  your  dictation? — A.  Yes,  sir. 

The  Commissioner.  What  exhibit  is  that? 

Mr.  Shesidak.  Government  Exhibit  No.  15. 

Mr.  Gray.  If  counsel  will  refer  to  the  number  instead  of  giving 
A  description  of  the  affidavit,  I  think  the  record  would  be  shorter. 

Mr.  Sheridan.  I  give  both  number  and  description,  and  I  have 
my  own  reasons  for  doing  so. 

Mr.  Grat.  And  I  suggest  that  it  is  improper  for  counsel  to  state 
the  contents  of  the  exhibit;  the  exhibit  speaks  for  itself,  and  if  I 
recall  his  question  a  part  of  it  is  evidently  left  out 

Mr.  Sheridan.  That  is  my  purpose  in  describing  it  at  this  time. 

Q.  Now,  Mr.  Smith,  so  I  may  fully  understand  you,  this  affidavit 
signed  by  you,  being  Government  Exhibit  15,  was  prepared  at  your 
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dictation  in  your  office? — A.  Well,  yes;  it  is  a  modification  of  an  affi- 
davit presented  to  me  by  Mr.  Glavis. 

Q.  Yes;  that  is  a  modification  dictated  by  you? — ^A.  Tes. 

Mr.  Sheridan.  I  now  desire  to  read  into  tne  record  this  corrobora- 
tive affidavit  of  Mr.  Smith 

Mr.  Gbat  (interrupting).  I  suggest  that  it  is  already  in  the  record. 

Mr.  SHERmAN.  So  were  some  of  the  affidavits  read  into  the  record 
yesterday  by  counsel  for  claimants  (reading)  : 

State  of  Washington, 

County  of  King,  8a: 

Charles  J.  Smith,  after  being  duly  sworn,  deposes  and  says :  I  am  the  identical 
person  who  made  Alaska  coal  entry  No.  3,  known  as  the  Lyons  claim  in  land 
survey  No.  71.  I  have  read  the  aforegoing  affidavit  of  Clarence  Ounnlngham, 
made  on  the  Gth  day  of  March,  who  was,  and  now  is,  my  agent  I  am 
well  acquainted  with  the  most  of  the  other  coal  land  entrym^i  for  whom  Cun- 
ningham is  agent,  and  know,  of  my  own  personal  knowledge,  that  the  state- 
ments made  in  that  affidavit  of  said  Cunningham  are  true  in  so  far  as  they 
pertain  to  the  Guggenheim  syndicate  and  the  understanding  existing  between 
the  various  en  try  men  as  to  the  disposition  of  the  claima  I  know  positively 
that  the  Guggenheims  had  nothing  to  do  with  our  claima  We  have  under- 
stood among  the  entrymen  that  when  title  was  secured  we  would  probably  form 
a  company  for  the  operation  of  the  entire  group  on  the  grounds  of  economy. 

(Signed)  Chables  J.  Smith. 

Subscribed  and  sworn  to  before  me  this  11th  day  of  April,  1908,  at  the  Bmplre 
Building,  in  Seattle. 

(Signed)  LoiTiB  R.  Glavis, 

Chief  of  Field  Division. 

On  this  occasion  I  now  wish  to  read  into  the  record 


Mr.  Gray.  Just  a  minute.    I  move  to  strike  it  out,  for  the  reason 
it  was  not  read  into  the  record  for  any  purpose,  or  the  purpose  of  * 
basing  any  interrogatories  upon  the  affidavit. 

Mr.  Sheridan.  The  purpose  will  appear. 

Mr.  Gray.  And  encumbering  the  record. 

Mr.  Shi^dan.  My  purpose  will  appear  later.  I  think  it  appears 
now.  I  wish  to  read  into  the  record  that  part  of  Governments  Ex- 
hibit No.  1  consisting  of  the  affidavit  of  Clarence  Cunningham,  bear- 
ing date  Januarv  2,  1907,  and  executed  before  Special  Agent  H.  K. 
Love.  This  is  the  same  affidavit  in  which  the  pencil  interlineations 
occur.  Before  reading  it  into  the  record,  I  will  hand  this  Govern- 
ment Exhibit  No.  1  to  Mr.  Smith  and  ask  him  to  state  if  that  be  the 
same  affidavit  to  which  he  referred  when  he  spoke  of  having  made 
pencil  interlineations? — A.  Yes. 

Mr.  SHERmAN  (reading) : 

AFFmAVIT   OF   APPLICANT. 

Clarence  Cunningham,  of  Kayak,  Alaska,  being  first  duly  sworn  according  to 
law,  deposes  and  says : 

That  he  is  the  Identical  person  of  that  name  who  made  a  coal  location  of 
159.241  acres  of  public  land  in  the  Kayak  recording  district,  under  the  acts  of 
Congress  approved  April  28,  1904,  and  said  coal  claim  being  known  of  record 
as  the  Maxine  coal  claim ;  that  he  is  the  same  person  who  applies  to  enter  said 
claim  under  United  States  Coal  Land  Survey  No.  46. 

That  said  location  was  made  for  the  sole  use  and  benefit  of  affiant  and  has 
ever  since  so  remained^ is  now  In  his  exclusive  control;  that  at  no  time  prior 
to  the  location  or  at  such  time  or  since  has  affiant  entered  into  any  agreement. 

And  from  here  on  until  I  otherwise  tell  you,  you  are  to  underscore, 
Mr.  Stenographer,  the  parts  being  underscored  representing  the  parts 
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interlineated  with  pencil — ^now,  continuing  the  quote,  "express  or 
implied." 

Mr.  Hughes.  The  statement  is  necessarily  inaccurate,  because  the 
parts  are  shown  aixd  not  interlineated. 

Mr.  Sheiudan.  We  will  stand  corrected  to  that  extent ;  the  purpose 
will  be  the  same. 

Mr.  Gray.  I  suggest  that  the  commissioner,  as  duly  authorized, 
will  stop  the  reading  of  exhibits  already  in  evidence  into  the  record 
unless  it  is  for  the  purpose  of  basing  an  interrogatory. 

The  Commissioner.  The  attorney  will  state  his  purpose,  as  I  un- 
derstand it,  why  he  reads  the  extract  from  that  exhibit  into  the  rec- 
ord. Of  course,  the  exhibit  is  a  part  of  the  record  itself,  and  by 
mere  reference  to  the  exhibit  the  record  will  show,  we  understand, 
what  was  intended  by  it. 

Mr.  Hughes.  Surely. 

The  Commissioner.  Of  course,  the  record  is  now  getting  to  be 

Suite  voluminous  with  the  statements  of  counsel,  and  it  could  be  cut 
own,  it  seems  to  me,  by  simple  reference  to  the  paper. 

Mr.  SHERmAN.  I  submit,  if  the  commissioner  please,  that  the  in- 
terests of  the  Government  require  the  reading  oi  this  affidavit  into 
the  record  at  this  time. 

The  Commissioner.  Very  well. 

Mr.  SHERmAN.  The  part  of  the  affidavit  which  is  now  to  be  quoted 
into  the  record  is  to  be  underscored,  such  underscoring  to  signify  the 
erasure,  or  simply  by  lead-pencil  lines  through  the  words,  as  appear- 
ing in  this  affidavit,  ^^  express  or  implied,  or  pledged  himself,  by 

promise  or  otherwise,"  and  underscoring,  beginning  again,  "  express 
or  implied," — now  underscoring — ^"  by  wnich  the  title  to  such  lands  or 
any  ^art  thereof  or  interests  therein  is  passed  to  any  other  person  or 
association  whatsoever."  Before  quoting  further  nrom  this  paper  I 
wish  to  call  attention  to  the  fact  that  a  lead  pencil 

Mr.  Gray.  Is  that  a  part  of  the  affidavit  ? 

Mr.  Sheridan.  The  record  will  show  what  I  am  saying.  What  is 
the  last,  Mr.  Reporter?    Please  read  it. 

(Record  read  by  the  reporter.) 

Mr.  SHERmAN.  That  the  lead  pencil  mark  would  seem  to  include 
down  to  '^  or  association  whatsoever ; "  that  a  lead  pencil  mark  is 
drawn  through  the  words  preceding  "  to  the  same  extent,"  as  will 
show  from  the  affidavit.  Now,  continuing  quoting  and  underscor- 
iM,  "  that  in  event  said  claim  goes  to  entry  in  the  United  States  land 
omce  at  Juneau,  Alaska,  the  receiver's  receipt  for  the  purchase  price 
issues,  he  will  not  be  under  any  contract  or  obligation  or  promise  to 
sell  or  dispose  of  said  tract  to  any  person  or  persons  or  association 
or  to  put  same  into  any  company  or  joint  holaings  for  any  purpose 
or  to  otherwise  dispose  of  the  same,  and  that  when  the  said  land  is 
patented  he  will  be  free  in  every  way  to  hold  said  tract,  to  lease  or 
sell  it  at  anjr  future  time."  At  this  point  there  is  a  small  x  marked 
in  lead  pencil.  I  now  invite  Mr.  Smith's  attention  to  the  mark  and 
I  will  ask  him  to  state  whether  or  not  he  made  it,  as  near  as  he  can 
recall  ? — ^A.  I  do  not  know. 

Q.  Can  you  recall  whether  or  not,  Mr.  Smith,  you  made  it  for  the 
purpose  oi  inserting  the  subsequent  pencil  note  on  the  end  of  the 
affioavit  at  liiat  point? — A.  Probably. 

Q.  Well,  now,  continue  quoting  and  underscoring  until  I  say 
to  oeasa.    ^  That  he  does  not  know  any  person  or  persons  or  asso- 
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dation  that  intend  or  contemplate  the  leasing  or  purchase  of  said 
tract.  That  a  valuable  vein  of  merchantable  coal  has  been  de?el- 
oped  by  the  affiant,  through  his  agents,  upon  said  tract  as  he  verily 
believer;  that  the  affiant  has  expended  in  making  said  location,  in 
charges  for  the  services  of  the  agent  in  developing  said  vein  of  coal 
and  m  expenses  incidental  to  the  acquirement  of  title,  the  sum  of  "— 
underscore  the  anujunts  now  to  be  given,  said  underscore  to  represent 
that  said  amount  is  set  out  in  lead  pencil — ^"  twenty-two  hundred  dol- 
lars; that  said  sum  was  his  own  personal  funds,  or  borrowed  for  such 
purpose,  but  without  any  agreement  or  understanding  that  the  per- 
son loaning  such,  or  anyone  other  than  the  affiant,  should  have  any 
interest  in  or  control  over  said  tract." 

"  That  this  affidavit  is  made  for  the  purpose  of  additional  evidence 
of  affiant's  bona  fides  in  the  making  of  said  coal  location  and  coal 
entry,  and  for  use  as  part  of  the  record  in  said  application.  Signed, 
Clarence  Cunningham.  Subscribed  and  sworn  to  before  me  this 
2d  day  of  January,  1907.  Signed,  H.  K.  Love,  special  agent  G.  L.  O."— 
then  follows  a  pencil  note  as  follows,  which  Mr.  Smith  states,  I  be- 
lieve, was  in  his  writing: 

The  Witness.  Yes. 

Mr.  SHERmAN  (continuing).  "That  he  has  discussed  with  appli- 
cants of  joint  claims  the  desirability  of  jointly  developing  said  prop- 
erties and  adjoining  properties,  for  economical  reasons,  but  is  under 
no  agreement  to  do  so,  and  that  if  it  should  be  done  the  operation  of 
said  claim  would  be  for  his  exclusive  account  and  benefit." 

Mr.  £[noH£S.  Are  you  making  any  question  upon  that?  If  you 
are  through — I  wish  to  be 

Mr.  Sherman.  I  am  not  through  just  yet 

Mr.  Hughes.  I  mean  as  to  this  particular  matter. 

Mr.  Sherman.  I  wish  to  state  one  further  matter,  and  then  the 
question  upon  which  I  shall  predicate  all  these  other  matters  will  be 
read. 

Mr.  Hughes.  If  the  commissioner  please,  I  wish  at  this  time  to 
move  to  strike  from  the  record  what  counsel  has  stated  and  read,  for 
the  reason  it  is  not  proper  cross-examination  and  unnecessarily  cum- 
bers the  record.  I  desire  to  say  only  in  explanation  of  the  objection 
that  if  counsel  has  been  literally  transcribed  by  the  stenographer, 
or  literally  reported  by  the  reporter,  his  transcript  would  necessarily 
be  what  old  women  would  call  a  "  crazy  quilt,"  and  I  want  to  suggest 
it,  as  we  are  now  engaged  in  the  inquiry,  the  basis  of  which  is  con- 
spiracy, that  if  this  course  be  continued  we  shall  have  to  make,  before 
this  case  is  concluded,  a  charge  of  conspiracy  between  counsel  and  the 
reporter  to  defraud  the  Government  and  the  cJaimants  in  this  action. 

Mr.  Sherman.  The  objection  of  counsel  is  so  frivolous  and  absurd 
upon  its  face  that  I  do  not  care  to  dignify  it  by  making  any  answer 
to  it.     Now,  Mr.  Smith 

Mr.  Gray.  I  think  we  are  entitled  to  a  ruling  on  that. 

Mr.  Sherman.  The  commissioner  has  no  authority  to  strike  such 
matters  as  this  from  the  record,  as  I  understand  the  commissioner's 
power,  but  he  will  speak  for  himself. 

The  Commissioner.  I  believe  the  commissioner  has  authority  to  go 
to  the  extent  of  passing  on  obviously  irrelevant  matter.  As  I  under- 
stand, counsel  for  the  Government  proposes  to  predicate  a  question 
upon  tliis  statement  that  he  has  maae  from  the  record — or  from  the 
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exhibit  into  the  record  here — and  I  believe  that  under  those  circum- 
stances I  will  allow  the  statement  read  from  the  affidavit  to  remain 
of  record  for  that  purpose. 

Mr.  Hughes.  Permit  me  to  suggest  simply  that  counsel  can  predi- 
cate no  question  upon  the  record  as  made  which  he  can  not  predicate 
upon  the  record  which  already  exists  in  this  case,  and  that  the  read- 
ing of  exhibits  formally  introduced  and  filed  and  now  in  the  custody 
of  the  commissioner  is  wholly  unnecessary  for  the  purpose  of  predi- 
cating questions  upon  them.  This,  I  suppose — ^these  exhibits  can  be 
shown  the  witness,  and  any  question  which  can  be  predicated  upon 
the  record  as  it  now  stands  upon  the  stenographer's  notes  in  this  pro- 
ceeding can  be  predicated  upon  those  exhibits,  as  they  speak  for 
themsdves. 

Mr  Sheridan.  Then,  I  suggest  that  you  inquire  of  counsel  for  the 
claimants,  Mr.  Commissioner,  why  it  was  that  they  quoted  and  read 
affidavits  into  the  record,  if  it  is  so  clear  to  them  that  it  was  unneces- 
sary.   The  position  they  take  is  absurd. 

Mr.  Hughes.  If  the  Commissioner  please,  the  reason  for  reading 
into  the  record  that  affidavit  will  be  apparent,  I  think,  to  counsel  if 
he  reflectedj  and  certainly,  if  he  reflected  in  the  light  of  experience. 
The  affidavit  read  into  the  record  yesterday  was  one  that  had  not 
been  identified  in  any  form  in  this  case,  and  is  only  deemed  to  be  in 
the  record  by  stipulation,  and  under  the  strict  technical  terms  of  that 
stipulation  would  not  be  accessible  to  counsel  for  defendants,  and  it 
was  read  into  the  record  for  that  reason,  and  because  upon  it  we 
predicated  the  direct  question  which  could  not  be  made  clear  in  the 
record  in  any  other  way  for  the  reasons  I  have  stated. 

The  Commissioner.  1  imderstand  that  the  exhibits  speak  for  them- 
selves, and  can  be  referred  to  as  exhibits  without  quoting  them  in  the 
record.  But,  in  view  of  what  the  Government  counsel,  Mr.  Sheridan, 
has  stated,  that  it  becomes  necessary  in  order  for  him  to  ask  a  certain 
question  that  a  portion  or  all  of  the  affidavit  be  incorporated  into  the 
record  by  the  stenographer,  for  this  one  occasion,  I  am  inclined  to 
allow  it  to  stand  in  the  record.  I  feel  I  have  a  right  to  prevent  the 
record  from  being  encumbered  with  what  apparently,  ordinarily 
would  be  imnecessary  statements,  but  for  this  occasion,  I  am  inclined 
to  allow  the  matter  to  stand  of  record. 

Mr.  Sheridan.  Now,  Mr.  Smith,  you  stated  yesterday  in  your  di- 
rect examination  that  the  affidavit  stated  in  Grovernment  Exhibit  No. 
15,  and  si^ed  by  yourself,  stated  that  you  were  well  acquainted  with 
most  of  tne  other  coal  land  entrymen,  for  whom  Cunningham  was 
agent,  and  as  I  recall  your  testimony,  you  stated  at  that  time  that 
you  must  necessarilv  have  scanned  the  affidavit  submitted  to  you  for 
your  signature  ratner  hastily,  since  as  a  matter  of  fact,  you  only 
knew  about  five  of  them.    Am  I  correct  in  that? — A.  Yes,  sir. 

Q.  In  view  of  what  you  have  testified  to  about  it  on  cross-examina- 
tion conceminff  this  exhibit  signed  by  you,  being  Government  Ex- 
hibit 15,  namely,  that  you  dictated  it  yourself,  do  you  still  stand  by 
your  position? — ^A,  I  aid  not  dictate  that.  It  was  copied  from  the 
other  affidavit. 

Q.  Do  I  understand  you  to  state,  Mr.  Smith,  that  this  affidavit  on 

the  last  page,  which  was  signed  by' you A.  It  was  very  largely 

copied  from  an  affidavit  presented  to  me  by  Mr.  Glavis. 
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Q.  Did  I  understand  you  to  state  this  morning  on  cross-examina- 
tion that  you  dictated  this  affidavit  somewhat  different  from  the 
affidavit  which  had  been  submitted  to  you? — ^A.  I  think  there  are 
some  little  changes  at  the  last  end  of  it,  hut  the  great  majority  of  it 
was  copied  from  the  affidavit  submitted  to  me  by  Mr.  Glavis. 

Q.  Did  you  then  make  some  changes  in  this  as  dictated! — ^A.  I 
think  so ;  at  the  latter  end  of  it. 

Q.  Now.  Mr.  Smith,  in  connection  with  the  reading  in  of  this 
affidavit  or  Clarence  Cunningham  upon  which  pencil  erasures  appear 
into  the  record,  I  wish  to  ask  you  to  state  again,  if  you  please,  what 
your  purpose  was  in  erasing  those  parts  erased  on  that  affidavit  with 
pencil? — ^A.  I — ^my  intention  at  that  time  was  simply  to  reproduce 
the  affidavit  practically  down  to  the  words  "  Sole  use  and  benefit." 

Q.  As  I  understood  vou,  Mr.  Smith,  on  your  direct  examination 
you  made  the  choice  or  Mr.  H.  L.  Hawkins  for  the  purpose  of  the 
examination  which  you  made  of  these  entries? — ^A.  Yes,  sir. 

Q.  What  did  you  know  of  Mr.  Hawkins  that  led  you  to  do  this? — 
A.  He  had  been  a  mining  engineer  of  the  Oregon  Improvement 
Company  for  a  number  of  years  and  had  verjr  intimate  knowledge 
of  coal  entries  and  had  made  a  number  of  examinations  of  coal  lands 
that  were  submitted  to  that  company  at  various  times  for  purchase, 
lease,  or  otherwise. 

Q.  What  contract  did  you  have  with  Mr.  Hawkins  for  the  pur- 

Eose  of  this  examination? — ^A.  I  had  no  contract.  Mr.  Cunnmg- 
am  employed  him  to  ^o  up  and  look  after  the  business,  and  they 
adjusted  the  compensation  between  them. 

Q.  You  left  that  entirely  to  Mr.  Cunningham? — ^A.  Yes,  sir. 

Q.  And  you  merelv  recommended  his  employment  on  what  you 
knew  of  him  ? — ^A.  Yes,  sir. 

Q.  Did  you  contribute  to  the  payment  of  his  expenses  in  making 
this  examination  ? — A.  Yes,  sir. 

Q.  In  what  way  were  you  called  upon  to  make  these  payments? — 
A.  I  paid  a  portion  of  his  expenses  and  his  services. 

Q.  What  portion  do  you  recall? — ^A.  Well,  I  do  not  recall  what 
portion.    It  was  the  portion  ratably  with  these  other  two  claimants, 

Q.  Was  that  portion  your  proportionate  share  for  the  examina- 
tion of  the  entire  thirty-three  entries? — ^A.  I  think  it  was. 

Q.  Who  submitted  to  you  a  statement  of  what  your  proportionate 
amount  was? — A.  Mr.  Cunnin^am. 

Q.  And  you  paid  that? — A.   xes,  sir. 

Q.  Do  you  know  how  long  Mr.  Hawkins  was  engaged  in  this 
examination  on  the  coal  fields? — A.  I  do  not.  I  think  it  was  some- 
thing like  two  months  or  a  little  over. 

Q.  Did  Mr.  Hawkins  make  more  than  one  trip  to  Alaska  for  you 
and  these  other  entrymen? — ^A.  I  do  not  recall  any  other. 

Q.  Who  is  this  Mr.  Jamme  to  whom  you  refer,  and  how  do  you 
sp'^ll  his  name? — ^A,  Well,  I  will  be  blest  if  I  know.    It  is  J-a-m-m-e. 

.Vir.  Hughes.  J-a-m-m-e.  I  don't  think  that  is  material,  except 
that  it  might  be  quite  material  to  the  reporter  to  spell  his  name  right 

Q.  How  do  you  understand  it  is  spelled  ? — ^A.  J-a-m-m-e. 

Q.  Who  is  he? — A.  He  is  an  engineer. 

Q.  Where  does  he  reside? — ^A.  Well,  he  has  been  in  Alaska  and  he 
has  been  here,  and  I  don't  know  where  he  is  now. 
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Q.  What  special  qualifications  did  he  have  that  induced  jou  to 
send  him  up  to  Alaska  ? — ^A.  Well,  Mr.  Cunningham  locate  him.  I 
have  had  no  knowledge  of  him  up  to  the  time  Mr.  Cunningham  sug- 
gested his  appointment,  and  he  had  looked  up  his  qualifications.  A^^ 
remembrance  is  he  had  some  special  knowledge  about  ports  and 
water — ^water. 

Mr.  Hughes.  Surveys? — ^A.  Surveys;  yes. 

Q.  Was  any  account  submitted  for  his  expenses  to  you? — ^A.  The 
service  and  expenses  were  included  in  the  report  sent  to  me  along 
with  other  expenses  and  services. 

Q.  By  Clarence  Cunningham  ? — ^A.  Yes. 

Q.  And  you  paid  your  pro  rata  part? — ^A.  Yes,  sir. 

Q.  And  the  other  32  entrymen  paid  their  part? — A.  I  assume  so. 

Q.  Now,  Mr.  Smith,  approximately,  when  was  it  that  you  first  had 
any  knowledge  of  the  fact  that  any  negotiations  were  being  carried 
on  or  conducted  with  the  Guggenheim  interests  concerning  mese  coal 
entries  now  under  investigation?  I  want  you  togive,  as  near  as  you 
can,  the  date  when  you  first  learned  of  it. — ^A.  Well,  I  think  it  was 
the  latter  part  of  1907. 

Mr.  Grat.  What  was  that  question? — ^A.  It  was  not  in  connection 
with  the  coal  interests,  but  in  connection  with  the  railroad  enter- 
prises in  Alaska. 

Q.  Concerning  the  building  of  a  railroad  into  this  coal  field  where 
tfiese  entries  are? — A.  Yes,  sir. 

Q.  I  understood  you  to  testify  in  your  direct  examination  yester- 
day that  some  time  in  May  or  June,  1907,  that  this  matter  was  first 
considered.  Was  I  correct  in  that? — ^A.  Well,  I  was  not  sure.  It 
was,  I  think,  later  than  that.  I  am  inclined  to  think  it  was  the  lat- 
ter part  of  1907. 

Q.  Now,  I  hand  vou  Government  Exhibit  10,  and  ask  you  to  refer 
to  dates  appearing  herein,  and  see  if  that  will  assist  you  in  refreshing 
your  memory  as  to  the  time  when  you  first  received  notice  of  these 
negotiationa — ^A.  Yes;  I  think,  then,  it  was  probably  a  month  or 
six  weeks 

Q.  Before  or  after  this  date? — ^A.  It  was  before  that  time;  before 
I  knew  anything  about  it. 

Q.  This  exhibit  bears  date  at  the  conclusion  thereof,  July  20, 1907, 
doesn't  it? — ^A.  Yes,  sir. 

Q.  It  was  before  this? — ^A.  Yes;  it  was  probably  a  month  or  six 
weeks  before  that,  that  I  ever  knew  of  any  discussion  about  this 
railroad  over  that  part  of  the  country. 

Q.  From  whom  did  you  learn  of  this  discussion? — ^A.  Well,  I 
think  I  first  learned  from  Mr.  Cunningham;  I  am  not  sure — either 
Mr.  Cunningham  or  Mr.  Rust. 

Q.  Who  was  Mr.  Rust? — A.  Mr.  Rust  was  the  gentleman  con- 
nected with  the  Guggenheim  people. 

Q,  Did  you  know  him  personally? — ^A.  I  have  met  him  on  several 
occasions. 

Q.  When  did  you  first  meet  him  ? — ^A.  I  think  about  two  or  three 

^ears  ago,  possibly ;  some  other  matters  connected  with  the  irrigation 
usiness. 

Q.  It  was  not  in  connection  with  this  Alaskan  coal  matter? — A^ 
No,  sir. 
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Q.  Did  you  ever  have  any  conversations  or  negotiations  of  any  sort, 

fersonally,  yourself,  with  Mr.  Rust,  concerning  these  entries? — ^A. 
think,  ]ust  a  short  time  prior  to  this  time,  probably  a  month  or 
six  weeks,  I  had  either  some  discussion  with  him  of  it  or  with  Mr. 
Cunningham,  I  don't  remember  which,  because  it  is  quite  a  while 
ago  and  I  can  not  remember  iust  whether  it  was  before  this  time  or 
about  this  time  that  he  stated  to  me  the  Guggenheims  were  making 
an  examination  there  at  Katalla  and  were  ouilding  a  road  up  the 
Copper  River,  and  they  wanted  to  ascertain  whether  a  port  should 
be  made  at, Katalla,  or  whether  their  road  was  apt  to  run  to  some 
other  point,  and  if  they  ran  to  Katalla  they  could  run  a  branch  line 
up  to  the  coal  fields,  there,  that  would  serve  any  and  all  in  there 
with  transportation  for  all  claims,  and  also  for  the  people  above 
there;  in  fact  they  could  haul  all  the  coal  out  of  there  m  that  entire 
district,  and  they  were  rather  anxious  to  know  whether  the  port 
there  was  a  good  port  on  their  own  account,  as  well  as  others,  with 
reference  to  the  coal. 

Q.  That  was  all  the  conversation  you  had  with  Mr.  Rust? — A. 
Yes ;  that  is  substantially  it. 

Q.  You  made  some  mention,  however,  in  your  testimony  yester- 
day, that  the  Guggenheims  finally  abandoned  this  proposition  to  put 
in  the  road  at  Katalla  ?     Am  I  correct  in  that  ? — A.  Y  es. 

Q,  Do  you  recall  when  it  was,  approximately,  that  they  did  aban- 
don this  idea? — ^A.  I  think  very  shortly  after  this  proposition  was 
made:  very  shortly  after  this  Salt  Lake  proposition  was  made. 

Q.  When  you  refer  to  the  Salt  Lake  proposition,  you  refer,  as  I 
understand  you,  to  your  proposition  set  out  in  Government  Exhibit 
No.  10?— A.  Yes,  sir. 

Q.  You  are  certain  that  the  abandonment  occurred  after  that,  are 
you? — A.  Well,  our  knowledge  occurred  afterwards.  I  don't  know 
when.     I  have  no  knowledge  of  their  affairs  at  all. 

Q.  As  I  understand  you,  on  your  direct  examination,  Mr.  Clarence 
Cunningham  brought  m  a  copy  of  the  proposition  submitted  at  Salt 
Lake  City  to  you  ? — A.  Yes,  sir. 

Q.  Have  you  that  in  your  possession  still? — A.  No.  He  simply 
exhibited  it  to  me. 

Q.  Oh,  I  see;  he  did  not  leave  one  with  you? — A.  No; 

Q.  Was  there  any  reason  why  Mr.  Cunnmgham  should  bring  you 
a  copy  of  that  proposition? — ^A.  Yes;  I  suppose  so. 

Q.  What  was  it,  as  you  understand  it  ? — ^A.  Well,  there  had  been 
a  call  for  a  meeting  of  these  people  in  Spokane.  I  was  not  present  at 
that  meeting,  but  the  meeting,  as  I  understand  it,  appomted  this 
committee  to  go  down  to  Salt  Lake.  Not  being  present  there,  and 
having  a  coal  claim  in  that  district,  he  probably  brought  it  to  me  as 
an  intimation  of  propositions  that  had  been  made  in  connection 
with  the  coal  matters,  and  at  that  time  knowing,  as  I  had,  that  the 
final  receipts  for  the  property  had  been  issued,  and  that  we  had,  at 
Spokane,  or  some  people  there,  undertaken  to  see,  what,  if  anything 
they  could  do  toward  what  they  considered  the  development  of  their 
property,  and  see  how  many  people,  if  any  would  join  in  it,  and  in 
what  way;  and  I  suppose  he  submitted  it  to  me  with  the  idea  of 
interesting  me  with  the  proposition. 

Q.  Did  you,  toother  with  the  other  entrymen,  authorize  any  per- 
son to  discuss  this  matter  with  the  Guggenheim  representative  at 
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Salt  Liake  City,  or  did  they  go  there  voluntarily  ? — ^A.  Well,  I  don't 
know. 

Q.  You  did  not  authorize  anyone,  as  far  as  you  were  concerned? — 
A.  No;  I  had  no  knowledge  of  the  business  until — either  of  the 
trip,  or  the  results  of  it,  until  they  returned. 

Q.  As  I  understand  you,  you  do  not  recall,  definitely,  the  date  of 
this  meeting  at  Spokane,  Mr.  Smith  ? — ^A.  Well,  I  think  it  was  about 
a  week  or  ten  days,  something  like  that,  just  prior  to  this  Salt  Lake 
agreement.    I  do  not  recall  it,  however.    I  do  not  bear  it  in  mind. 

Q.  The  agreement  bears  date,  July  20,  1907?— A.  Well,  I  don't 
remember  that. 

Q.  I  now  hand  you  register's  final  coal  certificate  of  entry  in  evi- 
dence already  under  the  stipulation  with  the  original  paper,  for 
your  entry,  and  ask  you  what  the  date  of  that  paper  is? — ^A.  Febru- 
ary 28,  1907. 

Q.  When  Mr.  Glavis  came  into  your  office  to  have  you  sign  this 
affidavit,  already  referred  to  in  Grovemment  Exhibit  15,  which  I 
exhibit  to  you  this  morning,  he  was  accompanied,  as  I  understand  it, 
by  Mr.  Clarence  Cunningham  ? — ^A.  Yes,  sir. 

Q.  Did  Mr.  Cunningham  have  anything  to  say  concerning  the 

Surpose  of  being  present  there  with  Mr.  Glavis  at  that  time? — ^A.  I 
on't  remember. 

Q.  But  he  was  present? — A.  He  brought  him  in,  and  introduced 
him  to  me. 

Q.  He  was  present  at  the  time  that  you  signed  that  affidavit? — 
A.  Yes,  sir. 

Q.  Now,  in  Government  Exhibit  3,  Mr.  Smith,  which  contains  a 
certified  copy  of  what  is  known  as  the  "  Cunningham  journal,"  I  find 
that  you  have  made  payments,  as  set  out  in  this  journal,  from  Feb- 
ruary, 1903,  down  to  some  time  in  1907  and  that  the  total  of  those 
payments  run  up  to  $3,850.  Have  you  any  reason  to  question  the 
accuracy  of  that  total  that  you  have  advanced  that  much  on  these 
lands? — ^A.  No. 

Q.  Is  it  your  understanding  that  this  money  was  all  expended  in 
connection  with  the  exploiting  of  that  general  area  within  the  33 
entries  and  with  the  other  purposes  indicated  in  your  testimony? — 
A.  Yes,  sir. 

Q.'  You  received  statements  of  what  those  expenditures  were  from 
time  to  time  from  Mr.  Cunningham,  as  I  understand  you  ? — ^A.  Yes, 
sir. 

Q.  These  statements  of  account  you  received  of  what  these  ex- 
penditures were  from  time  to  time  from  Mr.  Cunningham,  as  I 
understand  you? — A.  Yes,  sir. 

Q.  These  statements  of  account,  were  they  individual  statements 
or  did  they  set  out  the  general  transaction  with  regard  to  all  the  33 
entries? — ^A.  They  set  out  the  work  or  expenses  pertaining  to  this 
work  and  gave  a  pjortion  that  we  were  to  pay  along  with — I  think 
they  stated  the  various  amounts  expended  lor  the  various  claims. 

Q.  So  it  was  not  an  individual  account  sent  to  you  alone,  but  it 
was  a  general  account  to  all,  and  yours  was  set  out  not  specifically 
therein? — A.  The  account  generally  showed  the  total  amount  ex- 
pended and  the  proportion  T)et ween  the  payments,  and  drafts  were 
then  made  for  a  lump  sum  as  they  continued  the  work  or  the  explora- 
tion, or  whatever  it  might  be. 
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Q.  Now,  was  this  money  sent  by  each  of  the  entrymen  to  Mr.  Cun- 
ningham in  Alaska  or  was  there  a  lump  sum  deposited  in  some  bank 
from  which  he  could  draw  from  time  to  time? — ^A.  Each  man  had  a 
draft  upon  him. 

Q.  Were  they  all  handled  through  the  same  bank? — ^A.  I  don't 
know. 

Q.  On  page  1  of  what  is  known  as  the  "  Cunningham  journal,"  as  it 
appears  in  this  certified  copy,  set  out  in  Government  Exhibit  8, 
appears  among  other  things  the  following  statement:  "After  this  is 
done  each  subscriber  agrees  to  deed  his  interest  to  a  company  to  be 
formed  for  the  purpose  of  developing  and  marketing  said  coal  and 
receive  stock  in  the  said  company  in  payment  for  same,  but  it  is 
further  agreed  that  each  subscriber  shall  have  an  eighth  of  his  stock 
issued  to  Clarence  Cunningham  in  consideration  of  his  services  in 
securing  said  land.  This  one-eighth  interest  to  be  issued  to  the 
writer  of  these  pages  is  to  be  exclusive  of  his  own  holdings  upon 
which  he  agrees  to  meet  and  make  his  payments  in  common  with  all 
others  who  enter  into  this  agreement  and  is  understood  to  be  one- 
eighth  of  the  entire  stock  of  said  company."  What  have  you  to  say 
with  reference  to  that  statement? 

Mr.  Hughes.  Objected  to  as  not  proper  cross-examination;  it  is 
not  a  statement  made  by  this  witness  or  made,  as  far  as  disclosed  by 
the  evidence  in  this  case,  with  his  knowledge  or  consent  or  over 
which  he  had  any  control ;  and  we  make  the  further  objection  because 
the  question  is  predicated  upon  a  quotation  from  a  document  which 
is  not  competent  evidence  for  the  introduction  of  it,  as  no  foundation 
has  been  laid. — ^A.  I  made  no  such  agreement. 

Q.  Did  there  ever  exist  any  such  agreement  between  you  and  Mr. 
Clarence  Cunningham? — ^A.  No,  sir. 

Mr.  Sheridan.  That  is  all,  Mr.  Smith. 

Mr.  Hughes.  I  would  like  to  ask  Mr.  Smith  a  question.  I  do  not 
recall  whether  you  have  been  asked  whether  you  have  ever  been  upon 
the  land  covered  by  this  entry  or  the  entries  of  any  other  claimants 
in  this  case? — ^A.  No,  sir. 

Redirect  examination  by  Mr.  Hughes  : 

Q.  Mr.  Smith,  you  were  asked  as  to  payments  made  by  you,  which 
counsel  stated  to  you  had  footed  from  certain  documents  In  evidence 
to  a  sum  in  excess  of  $3,800,  and  asked  you  if  you  paid  that  sum  to 
Mr.  Cunningham.  I  will  ask  if,  as  a  matter  of  fact,  the  total  amount 
mentioned  in  the  interrogatory  don't  include  the  amounts  you  paid 
to  the  Government  ? — A.   x  es,  sir. 

Q.  Did  you  pay  them  to  Cunningham  or  did  you  pay  it  direct  to 
the  receiver  vourself? — A.  No;  I  paid  it  directly  to  the  receiver. 

Q.  And  if  it  is  shown  in  any  way,  in  any  accounts  from  Mr.  Cun- 
ningham, it  was  not  by  reason  of  your  having  remitted  it  to  him? — 
A.  No :  he  had  nothing  to  do  with  it.    I  overlooked  that. 

Q.  Now,  counsel  asked  you  as  to  the  payment  of  others  to  Mr.  Cun- 
ningham. Have  you  any  personal  knowledge  either  of  the  fact  or 
the  amount  of  payments  made  by  any  other  entryman  than  yourself 
and  the  manner  of  payment? — A.  No;  I  have  not,  except  the  assump- 
tion that  they  had  done  the  same  as  I  did.  I  paid  by  draft  from 
time  to  time. 

Q.  And  your  answer  to  the  question  propounded  by  him  was  then 
merely  a  matter  of  assumption ;  that  you  supposed  it  was  ? — ^A.  Yes, 
sir. 
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Q.  As  a  matter  of  fact,  have  you,  by  any  c(Mifidential  communica- 
tions with  any  of  the  others,  ever  ascertained  from  them,  either  at 
or  subsequent  to  the  time  when  they  paid  him,  what  they  paid  or  the 
amount  that  they  paid :  and  if  so,  to  whom  ? — ^A.  Well,  1  think  one 
or  two  of  them  asked  me  about  how  much  I  had  in  it,  in  a  general 
way,  and  I  stated  about  how  much;  and  they  probably  told  me  about 
how  much,  what  total  expenditures  they  had  made  in  a  general  inci- 
dental sort  of  way. 

Q.  You  spoke  of  having  met  with  Rust  in  connection  with  an  irri- 
gation transaction.  That  was  the  Hanford  Irrigation  Company? — 
A.  Yes^  sir. 

Q.  Now,  at  the  time  you  talked  with  Mr.  Bust.  I  will  ask  you 
whether  your  conversation  was  one  of  negotiations? — ^A.  No,  sir. 

Q.  Respecting  your  own  coal  property,  or  with  respect  to  any  of 
the  other  coal  properties  in  this  Controller  Bay  or  Bering  River  dis- 
trict?— ^A.  No,  sir. 

Q.  Just  a  casual  conversation,  in  which  he  told  you  of  the  plant? — 
A.  Yes;  and  their  views  with  reference  to  railroad  construction  up 
there. 

Q.  And  the  port  of  Katalla? — ^A.  Yes,  and  the  port  of  Katalla; 
and  probably  may  have  gone  into  the  question  of  where  they  would 
go  or  vmat  port  tney  womd  make,  depending  somewhat  upon  whether 
tnere  woula  be  any  coal  tonnage  that  they  could  handle. 

Q.  I  will  ask  you  tiiis:  If  Mr.  Rust,  in  that  conversation  or  any 
conversation  that  you  had  with  him,  indicated  that  he  had  any  part 
at  all  in  any  negotiations  with  the  committee  consisting  of  Mr. 
Cunnin^am,  Mr.  Campbell,  and  Governor  Moore? — ^A.  None. 

Q.  Did  he  allude  to  it  in  such  a  way  as  to  indicate  how  much,  if 
any,  knowledge  he  had  of  itj  or  did  he  make  any  allusion  to  it? — A. 
WeU,  no:  I  have  no  recollection  of  his  ever  having  made  any. 

Q.  Did  you  ever  authorize  this  committee  or  any  member  of  this 
committee  to  represent  you  in  any  negotiations  for  the  sale  of  your 
property,  or  your  claim,  or  of  any  mterest  in  it? — ^A.  No,  sir;  I 
thiiDc  I  was  appointed  one  of  the  committee  at  the  Spokane  meeting, 
but  I  did  not  go^  and  I  was  not  present  at  the  meeting.  I  had  no 
part  in  the  negotiations. 

Q.  Did  you  ever  have  any  conversation  with  any  member  of  this 
committee  Def ore  thev  went  to  Salt  Lake  Citj  in  regard  to  their  trip, 
and  the  busine&s  of  their  trip,  and  the  negotiations  they  were  expect- 
ing to  conduct  there? — A.  I  do  not  recall  any.  I  think,  Mr.  Hughes, 
that  I  was  probably  asked  by  Mr,  Cunningham  or  Governor  Moore 
if  I  could  go  to  Salt  Lake  City,  and  I  said  no.  I  am  not  sure  about 
that,  but  I  have  a  va^e  remembrance  that  I  was. 

Q.  I  will  ask  you,  m  view  of  your  answer,  whether  you  have  any 
recollection  of  any  conversation  with  either  of  them  or  with  any  other 
person  prior  to  the  time  they  went  to  Salt  Lake  with  respect  to  nego- 
tiations— or  I  will  ask  you  to  state  whether  or  not  you  were  willing  to 
sell  the, property  on  any  basis,  or  if  you  had  any  such  matter  sub- 
mitted to  you  until  this  proposition  was  submitted  to  you  ? — A,  The 
only  thing  I  recall  was  the  question  of  transportation.  The  only 
thing  prior  to  this  meeting  was  the  question  of  a  railroad  and  the 
possiDijity  of  transportation. 

Q.  I  do  recall  fully  your  testimony  with  respect  to  the  reason  given 
by  you  for  objecting  to  the  proposition  between  the  committee  and 
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the  Ouggenheims  meeting  at  Salt  Lake  City,  as  shown  by  Govern- 
ment Exnibit  No.  10,  and  I  ask  ^ou  therefore,  now,  whether  at  the 
tune  it  was  submitted  to  you,  during  your  consideration  of  it,  as  well 
as  your  objection  to  it,  you  then  knew  that  the  Guggenheims  were 
contemplating  the  abandonment  of  Katalla  as  a  termmal  point  and 
harbor  or  had  already  done  so  ? — A.  Yes ;  they  were  examining  it  at 
that  time  and  the  impression  was  given  us  that  they  probably  would. 

Q.  Abandon  it? — ^A.  Yes,  sir. 

Q.  And  that  would  involve  much  longer  transportation? — ^A.  Yes, 
sir;  about  125  miles  haul  instead  of  25. 

Q.  Which  was  one  of  the  grounds  of  objection  on  your  part? — 
A.  One  of  the  grounds;  yes. 

Q.  I  think  you  have  answered  the  others? — ^A.  Yes,  sir. 

Mr.  Hughes.  You  mav  examine. 

Recross-examination  by  Mr.  Sheridan: 

Could  you  recall,  approximately,  how  long  it  was  after  the  20th 
of  July,  1902,  that  Mr.  Cunningham  came  to  you  and  showed  you 
a  copy  of  the  offer  of  the  Guggenheims? — A.  Well,  I  think  it  was 
possibly  a  week.  I  don't  know.  To  recall  the  exact  date,  I  can  not 
do  it.  * 

Q.  That  is,  approximately  ? — ^A.  Yes ;  closely  afterwards.  '^ 

Q.  Does  any  such  agreement  exist  between  you  and  the  Guggen- 
heim syndicate  or  any  other  entrymen  in  this  group  at  the  present 
time? — A.  No,  sir;  1  can  not  answer,  however,  for  anybody  but 
myself. 

Q.  Just  for  yourself? — ^A.  Yes,  sir. 

Q.  You  know  nothing  of  such  an  agreement  between  the  other 
entn^men  and  the  Guggenheims? — A.  No. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Hughes  : 

Q.  In  connection  with  the  questions  last  asked  by  the  counsel  I 
desire  to  ask  you  this  question :  Whether,  since  the  rejection  of  this 

Eroposition,  there  has  been  any  renewal  of  the  negotiations  to  your 
nowledge,  by  this  committee  or  by  anyone  else  among  the  defend- 
ants, of  the  negotiations  with  the  Guggenheims? — A.  No  definite 
negotiations  of  any  kind  that  I  know  of.  I  think  Mr. — I  think  I 
have  been  asked  by  Mr.  Eccles,  of  the  Guggenheim  people,  whether 
we  would  care  to  take  up  the  matter  again  with  them,  and  I  told 
him,  under  present  conditions,  that  I  did  not  think  we  would  as  far 
as  I  was  concerned. 

Q.  Do  you  recall  when  that  was? — A.  Well,  I  think  probably  it 
was  some  time  in  1908 ;  I  don't  remember.    It  is  rather  vague. 

Q.  Mr.  Eccles  was  in  the  West? — ^A.  Yes;  he  was;  he  came  out 
and  went  to  Alaska. 

ilr.  Hughes.  That  is  all. 

Recross-examination  by  Mr.  Sheridan  : 

Q.  Is  this  Mr.  S.  W.  Eccles?— A.  Yes,  sir. 

Q.  The  vice-president  of  the  American  Smelting  and  Befining 
Company? — A.  Yes,  sir. 

Q.  And  the  president  of  the  Copper  River  and  Northwestern  Rail- 
wav? — A.  Yes;  I  believe  so. 

(Recess  taken  until  2  p.  m.) 
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November  26, 1909. — 2  p.  m. 

IKQIJIRT  RESUMED. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner ;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Fugh,  coun- 
sel for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  I*.  Gray, 
counsel  for  the  claimants. 

HORACE  C.  HENRY,  a  witness  produced  on  behalf  of  the  claim- 
ants, being  first  duly  sworn  by  the  commissioner,  testified  as  follows : 

Direct  examination  by  Mr.  Hughes: 

Q.  Where  do  you  reside,  Mr.  Henry? — ^A.  Seattle. 

Q.  How  long  have  you  resided  in  this  city? — ^A.  I  came  here  in 
1890. 

Q.  And  have  resided  here  continuously  since  that  time? — ^A.  Yes, 
sir. 

Q.  In  what  business  have  you  been  engaged,  and  in  what  busi- 
ness are  jou  now  engaged? — A.  My  business  was  building  rail- 
roads— ^railroad  construction. 

Q.  Have  you  during  this  period  been  engaged  or  interested  in  any 
other  business  in  the  city  of  Seattle? — A.  Somewhat;  yes,  sir. 

Q.  Mr.  Henry,  in  what  manner  and  by  whom  was  your  attention 
first  called  to  the  matter  of  making  a  location 'of  a  coal  claim  in  what 
is  known  as  the  Controller  Bay  district  in  Alaska  ? — A.  Mr.  Spencer, 
the  cashier  of  the  National  !bank  of  Commerce,  first  mentioned  it 
to  me. 

Q.  Is  he  one  of  the  locators?  Did  he  have  any  interest  himself? — 
A.  Not  that  I  know  of. 

Q.  When  did  you  ever  talk  with  anyone  that  was  interested,  and 
witti  whom  first,  I  mean  ? — A.  Mr.  Cunningham  is  the  first. 

Q.  What  is  it? — A.  Mr.  Spencer  told  me  a  man  named  Cunning- 
ham was  looking  at  it;  he  was  being  interested  in  coal  claims  in 
Alaska.  He  said  that  he  told  Mr.  Cunningham  that  I  might  be 
interested.    That  is  the  first  I  heard  about  it 

Q.  You  have  now  given  what  Mr.  Spencer  told  you  then  in  regard 
to  the  matter? — A.  Yes,  sir. 

Q.  And  I  understand  you  to  say  Mr.  Spencer  told  you  that  Mr. 

Cunningham  was  interested  in A.  He  told  me  Mr.  Cunningham 

had  spoken  to  him  and  that  he  told  Mr.  Cunningham  that  I  might 
be  interested ;  that  he  was  not  himself. 

Q.  Following  that,  did  Mr.  Cunningham  come  to  see  you? — ^A.  He 
did. 

Q.  Now,  you  may  go  on  and  state  what  conversation  occurred  be- 
tween you  and  Mr.  Cunningham  at  that  meeting. — ^A.  I  do  not  re- 
member very  much,  except  that  I  think  he  had  an  analysis  of  coal, 
and  told  me  that  he  was  acting  as  agent  for  the  parties  up  there 
locating  some  claims,  and  gave  me  some  names.  Tney  were  people 
that  I  had  never  heard  of  before,  except  Mr.  C.  J.  Smith  ana  Gov- 
ernor Moore  and  Mace  Campbell  and  Mr.  Finch ;  I  knew  them  by 
reputation.  ^  I  do  not  know  what  all  he  told  me. 

Q.  Anything  said  about  whether  you  would  care  to  have  him  locate 
a  claim  for  you  ? — ^A.  Yes ;  I  told  him  to  go  ahead  and  locate  onew 
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Q.  Did  you  ask  him  anything  about  what  expense  would  be  in- 
volved, approximately,  for  his  services?  If  so,  what  was  said  on  that 
subject? — ^A.  I  do  not  think  I  did.  I  told  him  to  draw  on  me  for 
what  he  wanted,  and  he  always  did. 

Q,  When  did  this  conversation  occur  and  where? — ^A.  It  was  in 
the  National  Bank  of  Commerce,  I  think,  or  in  my  office  right  in  the 
rear. 

Q.  And  when? — A.  I  think  it  was  some  time  in  1904: ;  I  can  not 
say  just  the  exact  time. 
^  Q,  I  will  ask  you  if  shortly  after  that  a  power  of  attorney  was 
either  sent  to  you  or  handed  to  you,  to  be  executed  by  you,  appoint- 
ing Mr.  Cunnmgham  your  agent  and  attorney  in  fact  to  do  what- 
ever was  necessary  in  making  this  coal  location  m  Alaska? — ^A.  There 
was;  I  do  not  know  whether  he  handed  it  to  me  or  whether  he  sent  it 
to  me. 

Q.  I  show  you  from  the  government  files,  in  what  is  designated  in 
the  land  office  envelope  and  paper  as  coal  entry  4,  and  which  by 
stipulation  are  evidence  in  this  case,  this  power  of  attorney,  and  I 
will  ask  you  if  that  was  executed  by  you?  That  is  your  signature? — 
A.  That  is  my  signature;  yes,  sir. 

Q.  This  purports  to  bear  date  November  14,  1904.  Now,  about 
how  long  prior  to  that  was  it  that  you  had  your  first  conversation 
with  Mr.  Cunningham? — A.  I  could  not  tell  you.  I  should  think 
it  was  two  or  three  months  perhaps.    I  am  not  sure. 

Q.  I  find  in  the  same  file  of  the  government  papers  an  affidavit 

Purporting  to  be  signed  by  you  on  the  same  date,  November  14, 1904. 
iTili  you  look  at  that  affidavit  and  state  whether  that  is  your  sig- 
nature ? — ^A.  It  is ;  yes,  sir. 

Q.  Mr.  Henry,  the  two  papers  that  have  been  shown  you  were  ex- 
ecuted at  the  same  time  and  place,  were  they  ?  They  appear  to  be  on 
the  same  date. — A.  Yes,  sir. 

Q.  Now,  I  call  your  attention  to  the  following  language  in  your 
affidavit : 

I  further  swear  that  I  am  now  in  the  actual  possession  of  the  said  coal  lands 
through  my  agent  and  attorney  In  fact,  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  and  benefit  of  any  other  party. 

In  order  to  afford  a  basis  for  any  cross-examination  that  counsel 
for  the  Government  may  desire  to  ask  in  this  particular,  I  now  pro- 
pound this  question  to  you:  Was  that  statement  true? — ^A.  It  was. 

Q.  Had  you  at  that  time  had  any  conversation  of  any  kind  relat- 
ing to  your  entry  or  your  proposed  entry  with  any  other  person  than 
Mr.  Cunningham,  except  tne  conversation  you  have  related  with  Mr. 
Spencer? — A.  I  never  had  any  conversation  regarding  the  claim  with 
Mr.  Spencer.  I  never  had  ttnv  conversation  with  Mr.  Spencer  after 
I  told  Cunningham  I  would  take  a  claim,  and  I  never,  up  to  that  time, 
had  any  conversation  with  anyone  in  reierence  to  the  claim. 

Q.  So  that  all  the  conversation  you  had  had  upon  this  subject  was 
with  Mr.  Cunningham? — Yes,  sir. 

Q.  And  was  there  more  than  one  conversation  with  Mr.  Cunning- 
ham prior  to  the  execution  of  these  papers  in  relation  to  the  mat- 
ter?— ^A.  I  do  not  think  so.  I  saw  him  very  seldom.  There  might 
have  been,  but  I  do  not  remember  it. 

Q.  Prior  to  the  time  of  signing  this  affidavit  and  the  14th  of  No- 
vember, 1904,  had  you  had  any  conversation  with  Mr.  Cunningham, 
in  whidi ^A.  I  do  not  remmber  any. 
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Q.  In  which  you  were  asked  if  you  would  hold  this  entry  and 
carry  it  to  patent  under  an  agreement  or  understanding  that  it  should 
be  transferred  to  any  corporation  to  be  organized  at  any  time  or  any 
corporation  then  in  existence? — ^A.  I  did  not.  I  do  not  remember 
having  any  conversation. 

Q.  Did  you  at  any  time  prior  to  signing  this  affidavit  have  any 
conversation  with  him  with  reference  to  your  holding  this  claim  or 
carrying  it  to  patent  and  thereafter  holaing  it  for  tne  purpose  of 
joint  use  or  joint  operation  with  any  other  entryman  represented  by 
him? — ^A.  No,  sir. 

Q.  Did  you  have  any  conversation  or  understanding  with  Mr. 
Cunningham  by  which  any  interest  in  your  claim  should  directly  or 
indireclly  endure  to  the  benefit  of  Mr.  Cunningham  or  any  other  per- 
son ? — A.  No,  sir. 

Q.  I  show  you  now  from  the  same  government  files  a  paper  pur- 
porting to  be  an  application  for  patent,  purporting  to  be  sworn  to 
on  the  30th  day  of  January,  1906,  oef ore  J.  Warren  Upper j  a  notary 
public,  and  asfc  you  if  that  is  your  signature? — ^A.  Yes,  sir. 

Q.  1  call  your  attention  to  the  following  language  contained  in 
this  sworn  application : 

I  make  the  entry  for  my  own  use  and  benefit  and  not  directly  or  indirectly 
for  the  use  or  benefit  of  any  other  party. 

I  will  ask  you  whether  at  that  time  or  at  all  times  prior  thereto  the 
statement  made  was  true? — ^A.  It  was. 

Q.  Now,  Mr.  Henry,  had  you  had  any  conversations  with  Mr. 
Cunningham  between  the  date  of  your  power  of  attorney,  November 
14,  1904,  and  the  date  of  this  application,  January  30,  1906? — A.  I 
do  not  remember  any. 

Q.  Did  you  have  any  conversation  with  any  of  the  other  defend- 
ants in  this  action  who  were  represented  by  Mr.  Cunningham  in 
making  their  coal  location  in  this  same  district  in  Alaska  between 
the  dates  I  have  mentioned;  and  if  so,  with  whom? — A.  I  might 
have  talked  to  Mr.  Smith  about  it.  I  can  not  remember  whether 
I  did  or  not 

Q.  Can  you  say  whether  you  ever  talked  with  any  of  the  other 
entrymen  ? — ^A.  I  do  not  think  I  have  ever  seen  them. 

Q.  In  any  conversation  with  Mr.  Smith  was  there  ever  any  agree- 
ment or  understanding,  expressed  or  implied,  between  you  that  your 
location  and  your  title  to  this  propertv,  when  carried  througn  to 
consummation,  should  be  held  for  his  benefit  or  for  the  benefit  of 
any  of  the  other  entrymen,  in  whole  or  in  part? — A.  There  was  not. 

Q.  In  any  conversation  with  Mr.  Smith  was  there  any  understand- 
ing or  agreement  in  whole  or  in  part? — A.  There  was  not. 

Q.  In  any  conversation  with  Mr.  Smith  was  there  any  understand- 
ing or  agreement,  expressed  or  implied ^A.  I  did  have  in  1886 

Q.  1905? — A.  1905,  when  Mr.  Hawkins  was  sent  up  there;  I 
think  I  talked  with  Mr.  Smith  then. 

Q.  Wliat  was  vour  conversation  with  Mr.  Smith  on  that  occa- 
sion?— ^A.  I  think  that  he  told  me  that  some  claimant  wanted  to 
send  a  man  up  there  and  get  a  report  and  had  asked  him  to  secure 
a  man  for  the  purpose,  and  told  me  that  he  had  got  Mr.  Haw- 
kins or  would  get  him,  and  I  thought  it  was  a  wise  thing  to  do, 
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because  I  knew  about  Mr.  Hawkins,  knew  he  had  had  experience, 
had  had  charge  of  the  Pacific  C!oast  Company's  coal  mines. 

Q.  Now,  in  that  or  any  other  conversation  with  Mr.  Smith  be- 
tween the  14th  of  Novemher,  1904,  and  the  30th  of  January,  1906, 
was  there  anything  said  in  respect  to  your  acquiring;  title  to  this 
coal  claim  and  turning  it  over  to  any  corporation? — A.  No,  sir. 

Q.  Or  in  respect  to  any  understanding  that  you  should  hold  your 
claim  in  whole  or  in  part  for  the  use  or  benefit  of  any  of  the  other 
entrymen  ? — ^A.  No,  sir. 

Q.  Or  that  at  any  time  after  your  location  or  after  your  final  pay- 
ment tiie  claims  should  be  operated  for  the  benefit  of  yourself  and  the 
other  entrymen  jointly? — ^A.  No,  sir. 

Q.  Was  there  ever  any  negotiations  or  any  conversation  you  had 
with  any  person  prior  to  the  making  of  this  application  for  a  patent 
to  the  effect  that  anybody  should  have  an  interest,  directly  or  indi- 
rectly, in  this  claim,  or  any  dominion  or  conto-ol  over  it  or  right  to 
the  profit  or  advantage  that  might  arise  out  of  it,  except  yourself? — , 
A.  No,  sir. 

Q.  I  now  show  you  an  affidavit  purporting  to  be  signed  and  sworn 
to  by  you  on  the  7th  day  of  December,  1906,  which  is  taken  from  the 
same  government  files,  and  which  is  one  of  what  has  been  character- 
ized in  this  proceeding  as  the  Love  affidavit,  and  ask  you  if  that  is 
your  signature  on  the  Love  affidavit? — ^A.  Yes,  sir. 

Q.  Did  you  write  the  words  that  appear  in  ink  below  the  jurat  of 
the  notary  public? — ^A.  This  (indicatmg)  ? 

Q.  Yes,  sir. — A.  That  is  my  writing  and  my  signature. 

Q.  Will  you  state  the  circumstances  connected  with  your  signing 
this  affidavit  as  you  recall  them? — ^A.  I  can  not.  I  think  though — 1 
think  that  Mr.  Cunningham  brought  it  in  the  office.  What  is  the 
date  of  that? 

Q.  This  is  on  the  17th  day  of  December,  1906. — A.  I  wish  to  make 
a  statement  that  in  that  spring  of  1906,  I  took  a  very  large  contract 
with  the  Milwaukee  Company  to  build  about  500  miles  of  railroad,  and 
from  that  time  on  until  along  in  1888 

Q.  1908?— A.  1908.  I  had  5,000  or  10,000  men  at  work  and  I  had 
very  little  to  do  and  very  little  time  to  pay  to  the  coal  claim  or  any- 
thing else  besides  that  Dusiness. 

Q.  In  this  aiffidavit  which  I  have  just  shown  you,  you  state,  after 
referring  to  the  sum  of  money  that  you  have  paid  in  the  develop- 
ment work  in  connection  with  this  claim  and  as  follows : 

That  said  sum  was  bis  own  personal  funds  or  borrowed  for  sucb  purpose. 

A.  What  is  that? 

Q.  That  said  sum  was  his  own  personal  funds — ^referring  to  your- 
self being  put  in  the  third  person  ? — ^A.  Yes. 

Q.  Or  borrowed  for  such  purpose,  but  without  any  agreement  or 
understanding  that  the  person  loaning  such  or  any  other  one  than 
the  affiant  would  have  any  interest  or  control  over  said  tract.  Is  that 
statement  correct? — ^A.  It  is. 

Q.  As  a  matter  of  fact  this  was  typewritten  when  it  was  brought  to 
you  to  sim  ? — ^A.  Yes,  sir. 

Q.  And  you  were  not  borrowing  or  contemplating  borrowing  any 
money  at  that  time? — ^A.  I  did  not  borrow  any;  not  lor  this  purpose, 
at  any  rate. 
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Q.  You  also  stated  in  this  affidavit  as  follows: 

That  said  location  was  made  for  the  sole  use  and  benefit  of  aflSant  and  has 
ever  since  so  remained  and  is  in  his  exclnsive  control ;  that  at  no  time  prior  to 
the  location  or  at  snch  time  or  since  has  affiant  ever  entered  into  any 
a^eement,  expressed  or  implied,  or  pledged  himself  by  promise  or  otherwise, 
expressed  or  implied,  by  which  the  title  to  said  land,  or  any  part  thereof  or 
any  interest  therein,  is  to  pass  to  any  other  person  or  association  whatsoever; 
that  in  event  said  claim  is  entered  in  the  United  States  land  office  at  Jnneau, 
Alaska,  and  the  receiver's  receipt  for  the  purchase  price  issued  he  will  not  be 
under  any  contract,  obligation,  or  promise  to  sell  or  convey  said  tract  to  any 
[lerson  or  persons  or  association,  or  to  put  the  same  into  any  company  or  joint 
holding,  for  any  purpose,  or  otherwise  dispose  of  same,  but  will  be  free  in  every 
way  to  hold  such  tract,  or  to  lease  or  sell  it  at  any  future  tima 

Are  those  statements  true,  Mr.  Henry  ? — ^A.  They  are. 

Q.  Were  they  at  that  time? — A.  Thej  were. 

Q.  Mr.  Henry,  did  you  know  anjrthmg  about  any  negotiation  or 
conference  among  any  of  the  claim  owners  with  reference  to  the 
appointment  of  a  committee  to  confer  with  representatives  of  the 
so-called  "Guggenheim  interests"  at  or  about  the  time  when  such 
negotiations  are  said  to  have  occurred? — ^A.  I  can  not  say  when  I 
knew  about  it,  but  I  did  know  about  it ;  I  heard  about  it.  ^ 
^  Q.  Do  you  remember  through  whom  you  heard  about  it? — ^A.  No, 
sir;  I  do  not.  It  must  have  been  through  Mr.  Cunningham  or  Mr. 
Smith.    I  do  not  think  I  have  ever  seen  any  more  than  that. 

Q.  Now,  did  you  at  any  time  about  or  shortly  following  the  20th 
of  July,  1907,  receive  or  see  a  copy  of  Government  Exhibit  10,  which 
I  now  hand  you  for  examination  ? 

Mr.  Sheridan.  What  date  do  you  fix  all  this? 

Mr.  Gray.  The  20th  of  July. 

Mr.  Sheridan.  I  thought  he  said  May. 

Mr.  Hughes.  I  corrected  that. 

A.  I  do  not  think  I  ever  saw  it. 

Q.  State  your  best  recollection  of  what  you  did  learn  in  regard  to 
the  negotiations  indicated  by  this  memorandum  which  I  have  just 
shown  you.  Government  Exhibit  10,  and  what  action,  if  any,  you  took 
in  respect  to  it. — ^A.  I  do  not  know.  X  think  that  when  I  heard 
about  it,  I  thought  it  could  be  done.  Something  of  that  kind,  if  it 
could  be  done,  would  be  a  good  thing  to  do.  That  is  all.  I  never 
attended  any  meeting  about  it. 

Q.  Did  you  ever  authorize  this  committee,  consisting  of  Mr.  Camp- 
bell, Mr.  Cunningham,  and  Governor  Moore,  to  act  for  you  in  respect 
to  any  such  negotiation? — ^A.  I  do  not  think  so;  I  do  not  remember  to 
have. 

Q.  Now  do  you  recall  the  circumstance  of  signing  an  affidavit 
which  was  prepared  by  one  L.  R.  Glavis? — A.  I  remember — I  think 
Mr.  Cunningham  brought  Mr.  Glavis  into  the  bank  and  introduced 
him  to  me,  and  that  he  had  an  affidavit,  it  seems  to  me.  He  said 
to  me — said  he  had  an  affidavit  he  wanted  me  to  sign,  or  something 
to  that  effect,  and  I  asked  him  if  it  was  all  right,  and  he  said,  yes. 
I  know  I  met  Mr.  Glavis.  I  think  I  made  an  appointment  with  him, 
and  he  came  to  the  office,  perhaps ;  but  I  signed  it. 

Q.  Do  you  remember  what  conversation  you  had  with  him? — A. 
I  do  not,  except  in  a  general  way  that  I  got  the  impression  that  this 
Guggenheim — that  the  department  was  dissatisfied  with  the  dicker- 
ing uiat  had  been  going  on  with  the  Guggenheim  interests,  and  this 
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was  for  the  purpose  of  clearing  it  up.  That  was  the  impression  I  got 
from  it,  ana  that  is  what  I  think  Mr.  Cunningham  told  me.  That 
is  what  the  affidavit  was  for,  to  clear  up  the  Guggenheim  affair. 

Q.  Now  at  this  time  I  see  you  are  not  able  to  have  your  signature 
authenticated  because  I  see,  on  the  following  day,  the  22d  of  April, 
you  mailed  it  to  Mr.  Glavis. — ^A.  Yes,  sir ;  1  remember  about  that. 
I  did  not  know  his  name.  I  was  not  sure  of  his  initials.  I  think  I 
sent  it  to  him  at  Portland. 

Q.  Are  you  distinct  in  your  recollection  that  you  did  meet  and  talk 
with  Mr.  &lavis  before  signing  this  affidavit? — A.  Yes,  sir;  I  know 
I  met  him  right  there,  very  shortly,  if  iny  memory  is  correct. 

Q.  Do  you  remember,  at  the  time  of  signing  this,  you  examined 
this  paper  after  having  talked  with  Mr.  Guggenheim,  Mr.  Glavis, 
and  Mr.  Cunningham  about  it? — A.  No;  I  did  not. 

Q.  About  what,  for  what  reason,  did  you  sign  that? — A.  Cunning- 
ham told  me  it  was  all  right ;  that  is  the  reason.  It  is  a  mighty  poor 
excuse. 

Q.  This  is  your  signature  ? — A.  Yes,  sir. 

Q.  You  say,  or  are  made  to  say,  among  other  things,  in  this 
affidavit : 

I  am  well  acquainted  witb  most  of  the  other  coal  land  entry  men  for  which 
Cunningham  is  agent. 

A.  That  is  absolutely  a  misstatement,  and  that  is  the  reason  I 
know  I  could  not  have  read  it.    I  do  not  know  any  of  them  but  three. 

Q.  Any  of  them  but  who? — A.  Any  of  them  but  three  others.  I 
think  I  have  seen  Governor  Moore  before  that  time  and  Cunningham 
and  Mr.  Smith. 

Q.  You  say  you  know,  of  your  own  personal  knowledge,  that  the 
statements  made  in  the  foregoing  affidavit  are  true;  that  is,  referring 
to  the  affidavit  of  Cunningham.  Did  you  observe  that  statement, 
or  was  it  correct  at  the  time,  or  did  you  observe  it  at  the  time  of  your 
signing  this  paper?  In  other  words,  did  you  know  anythmg,  per- 
sonally, or  have  any  personal  knowledge  of  these  negotiations  as 
you  see  here? — A.  I  did  not.  Of  course  it  is  a  hiuniliating  admis- 
sion. 

Mr.  Sheridan.  I  agree  with  that. 

Mr.  Hughes.  [Laughing.] 

A.  But  I  was  an  awfully  busy  man  and  I  did  not  pay  any  atten- 
tion to  the  coal  claims  at  any  time,  but  very  little. 

Q.  There  is  in  this  affidavit  the  statement: 

We  have  understood  among  ourselves  that  when  title  la  secured  we  will  form 
a  company  and  combine  the  entire  group,  for  the  conditions  are  such  that  one 
claim  can  not  be  profitably  mined,  as  anyone  familiar  with  coal  mining  appre- 
ciates. 

Will  you  explain  what  was  in  your  mind  with  respect  to  this  lan- 
guage?— A.  Why,  no  man  with  anv  sense  would  think  he  could  go 
up  m  Alaska  there,  25  miles  from  the  coast,  and  operate  a  coal  mine 
alone.  If  this  were  operated,  it  would  have  to  be  some  kind  of  an 
operation  together. 

Q.  As  a  matter  of  fact,  had  you  any  conference  or  meeting  with 
any  of  these  people  or  any  conversations  with  any  one  of  them  or  any 
correspondence  with  any  of  them  with  reference  to  any  understand- 
ing or  agreement  prior  to  the  time  you  made  your  final  payments  and 
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obtained  your  receiver's  receipt  that  a  company  would  be  formed  or  a 
group  of  claims  combined? — ^A.  No,  sir.  I  never  had  any  corre- 
spondence with  any  of  them  at  any  time. 

Q.  Do  vou  know  of  any  negotiations  looking  to  any  such  end  ever 
having  taken  place  prior  to  these  negotiations  respecting  the  Guggen- 
heim proposition? — ^A.  That  is  all. 

Q.  Ana  an  action  together  for  that  purpose? — ^A.  That  is  all  I 
ever  heard  of. 

Q.  Did  vou  have  anything  else  in  mind  at  the  time  you  signed  this 
from  anything  that  was  said  or  being  called  to  your  attention  respect- 
ing this  afSdavit  ? — ^A.  No ;  that  means,  if  it  means  anything,  that  I 
know  it  would  cost  $1,500,000  or  $2,000,000  to  get  that  coal  out— get 
it  to  a  harbor — ^and  there  is  no  man  could  do  it  in  one  claim.  I 
never  concerned  myself  about  how  it  would  be  done,  because  I  knew 
the  coal  was  there  and  the  coal  was  wanted  on  this  coast  by  the  people 
and  ships  moving  up  and  down  and  also  by  the  Government.  If 
there  was  any  limitation  that  restricted  that  so  it  could  not  be  oper- 
ated, it  would  be  done  away  with ;  I  always  felt  that  way  about  it 

Mr.  HnoH£S.  Take  the  witness. 

The  Witness.  Can  I  make  one  statement  about  the  Guggenheim 
business? 

Mr.  HuoHES.  Yes,  Mr.  Henry. 

Mr.  Henry.  Mr.  ,  I  understood  that  Mr.  Cunningham  had 

consulted  eminent  counsel  that  we  had  a  perfect  right  to  talk  with 
these  people,  as  I  remember  it. 

tb.  Gray.  Is  that  all.    Mr.  Henry,  you  may  take  the  witness. 

Cross-examination  by  Mr.  Sheridan  : 

Q.  How  old  are  you,  Mr.  Henry  ? — A.  Sixty-five  vears  old. 

Q.  All  of  the  time  you  have  been  in  Seattle  you  tave  been  in  the 
railway-contracting  business,  as  I  understand  it? — ^A.  Yes. 

Q.  A^re  you  interested  in  any  other  business  here;  and  if  so, 
what? — A.  Why,  I  am  interested — ^I  am  interested  here  in  banks, 
somewhat. 

Q.  What  banks? — ^A.  The  National  Bank  of  Commerce  and  the 
Metropolitan  Bank. 

Q.  Are  an^  of  the  other  entr^rmen  now  concerned  in  these  entries 
under  investigation  associated  with  you  in  any  of  these  business  con- 
cerns?— A.  I  think  that  Governor  Moore  has  twenty  shares  of  stock 
in  the  Metropolitan  Bank,  which  commenced  business  this  last  Feb- 
ruary— the  first  of  February.    I  am  not  positive  of  it — ^but  that  is 

jny 

Q.  You  are  not  positive? — A.  No  one  else  who  has  a  claim  up 
there  is  interested  in  any  banks  that  I  am. 

Q.  What  position  do  you  occupy  in  these  banks  that  you  refer  to, 
Mr.  Henry  f— A.  I  am  chairman  of  the  board  of  di^rectors  in  the 
National  Bank  of  Commerce,  and  president  of  the  Metropolitan  Bank. 
And  I  ought  to  add  that  I  am  president  of  the  Pacinc  Creosoting 
Company,  that  does  a  large  business  in  its  plant  at  Eagle  Harbor. 
I  am  also  president  of  the  Northern  Life  Insurance  Company. 

Q.  Now,  Mr.  Henry,  we  would  like  to  have  this  story  m  your  own 
words  of  exactly  how  you  became  interested  in  these  Alaska  coal 
claims.  Just  give  us,  as  briefly  as  you  can  and  yet  as  accurately  as 
possible,  your  connection  with  the  matter. — ^A.  Well,  the  first  that 
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they  were  brought  to  my  attention  was  by  Mr.  Spencer,  cashier  of 
the  National  Bank  of  Commerce.  He  told  me  that  a  man  by  the 
name  of  Cunningham  had  been  talking  to  him  about  some  coal  lands 
in  Alaska,  and  that  he  was  acting  for  some  people  up  there  as  agent, 
and  he  told  him  that  he  was  not  or  could  not  mterest  himself  m  it, 
but  he  thought  I  might — ^he  mi^ht  get  me  to.  And  some  time  after 
Mr.  Cunningham  came  to  me  and  I  think  he  had  a  sample  of  coal. 

Q.  Now,  could  you  recall  at  this  point  just  approximately  the  dates 
when  Mr.  Cunningham  first  appeared  ? — A.  I  could  not. 

Q..  You  can  recall  the  year? — ^A.  Yes;  it  was  approximately  1884; 
I  am  not  sure. 

Q.  You  mean  1904  ?— A.  Yes ;  1904. 

Q.  Very  well. — A.  And  he  named  over  to  me — ^he  told  me  about 
the  field  up  there,  and  named  a  field  up  there,  and  named  over  to  me 
certain  men  who  had  taken  claims,  none  of  whom  I  had  ever  heard 
of  before,  except  Mr.  Campbell  and  Mr.  Finch.  I  knew  them  by 
reputation,  and  Mr.  Smith.    I  told  him  I  would  take  a  claim. 

Q.  Did  you  at  this  time  require  any  credentials  from  Mr.  Cun- 
ningham, or  anything  concerning  him — ^to  know  who  he  was — or 
anything  about  him  or  whether  he  had  knowledge  of  such  matters  ? — 
A.  I  did  not,  in  fact;  but  he  named  Mr.  Smith  and  some  more.  He 
named  some  more,  a  few  who  I  knew  were  reliable  business  men. 
The  fact  that  they  had  gone  into  it  was  all  I  needed  of  him. 

Q.  Did  he  have  anything  with  him  to  show  you  they  had  actually 
gone  into  it?— A.  I  think  he  just  gave  me  the  names;  that  is  all. 

Q.  Very  well;  continue,  please. — ^A.  Why,  the  next  I  remember 
about  it  was  when  Mr.  Smitn  told  me  about  Mr.  Hawkins  going  up 
there  tb  see  if  there  was  a  chance  to  get  a  railroad  in  up  there. 

Q.  Did  Mr.  Smith  advise  with  you  about  the  employment  of  Mr. 
Hawkins  before  his  employment? — A.  He  did  not. 

Q.  Were  you  consulted  at  all  about  Mr.  Hawkins's  employment? — 
A.  No,  sir ;  never.  I  knew  Mr.  Hawkins  very  well  and  I  thought  he 
was  just  the  kind  of  a  man  they  wanted — we  wanted. 

Q.  Did  you  contribute  your  pro  ratio  to  paying  Mr.  Hawkins's 
expenses  for  this  investigation? — A.  I  expect  I  did;  I  don't  know. 

Q.  Were  any  drafts  drawn  on  you  for  such  purpose,  so  far  as  you 
know  ? — ^A.  They  were  drawn  on  me  for  some  purpose  frequently. 

Q.  By  whom?— A.  By  Mr.  Cunningham. 

Q.  But  you  do  not  know  the  details  of  those  expenditures? — A.  I 
do  not ;  no,  sir. 

Q.  Well — continue,  please. — A.  I  remember  about  being — I  re- 
member sending  money  to  the  receiver  along  late  in  1906.  I  think  it 
was  before  that  I  had  been  making  payments  to  Mr.  Cunningham. 

Q.  Yes? — ^A.  I  signed  this  application  and  affidavit  that  he 
brought  in,  and  I  got  a  letter  from  Mr.  Cunningham  telling  me  to 
send  the  money  to  Mr.  Mullen,  I  think. 

Q.  The  receiver  of  the  Juneau,  Alaska,  land  office? — ^A.  Yes; 
which  I  did.  I  think  I  got  the  money  and  sent  it  by  express,  and  I 
got  a  letter  back  from  him  saying,  on  account  of  some  departmental 
order,  he  could  not  give  me  a  receipt  for  it  then,  but  he  did  send  me 
a  receipt  for  it  soon  afterward.^    I  have  got  that  receipt. 

Q.  Now,  are  there  any  other  matters  in  connection  with  this  trans- 
action that  you  recall — any  further  history  of  this  entry  of  yours  and 
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these  others  having  the  adjoining  entries} — ^A.  Well,  I  remember 
the  talk  about  the  Guggenheims. 

Q.  Just  give  us  again  your  understanding  in  your  own  words  con- 
cerning that  transaction. — ^A.  I  don't  remember  very  much  about  it. 
I  was  perfectly  willing,  if  there  could  be  made  some  arrangements 
to  haul  that  coal  out.  I  did  not  care  who  it  was  made  with.  I 
thought  it  would  be  a  wise  thing  to  do.  I  thought  we  had  a  perfect 
right  to  do  it.    I  had  no  question 

Q.  To  do  what? — ^A.  To  arrange  with  someone  to  haul  it  out  if 
we  could;  but  I  had  nothing  directly  to  do  with  it,  but  I  think  I 
heard  of  it,  I  must  indirecUy.  I  never  was  consulted  about  it,  I 
know  that. 

Q.  How  did  you  get  word  of  the  fact  that  there  was  such  negotia- 
tions at  all? — A.  I  could  not  tell  you,  unless  Smith  or  Cunningham 
or  Governor  Moore;  I  tiiink  I  knew  Governor  Moore  then.  Either 
of  these  gentlemen  might  have  told  me  about  it 

Q.  Yes;  do  you  recall ^A,  I  remember  hearing  that  they  had 

abandoned  Katalla,  and  if  they  had  anything  to  do  with  the  field 
thev  would  have  to  haul  that  coal  more  than  100  miles. 

Q.  Do  you  recall  when  they  abandoned  Katalla  ? — ^A.  When  ? 

Q.  Yes. — ^A.  Oh,  I  think  some  time  in  1907. 

Q.  About  what  month,  approximately? — ^A.  Oh,  I  can't  tell  you; 
I  don't  know.    I  simply  heard  it. 

Q.  Was  it  prior  or  subsequent  to  these  negotiations  at  Salt  Lake 
City  with  the  Guggenheim  representative? — ^A.  I  can  not  tell  ^ou. 
I  think  it  was  afterward.  I  tnink  at  that  time  they  talked  of  just 
hauling  it  either  to  Katalla  or  right  down  to  some  other  place — some 
other  safe  harbor  near  by — bright  down  to  the  coast,  25  miles  or  some- 
thing like  that 

Q.  Now,  did  anything  transpire  later  on  in  connection  with  this 
matter  that  you  biow  of?  Were  there  any  meetings  held  or  any 
correspondence  had  between  you  and  the  other  persons? — ^A.  I  never 
had  any  correspondence  with  anybody  at  any  time  about  it. 

Q-  Did  you  attend  any  meetings  in  this  connection? — A.  I  never 
attended  any  meetings,  except  about  the  railroad  I  told  you  about 

Q.  What  meeting  did  you  have  about  that  matter,  and  who  were 
present  at  it? — A.  1  think  Mr.  Smith  and  Mr.  Cunningham. 

Q.  Who  else? — A.  I  don't  know  whether  Governor  Moore  was 
there  or  not. 

Q.  About  how  many  persons  present  at  that  meeting? — ^A.  There 
was  not  three  or  four. 

Q.  Where  was  it  held? — ^A.  In  the  bank. 

Q.  In  what  bank? — ^A.  Mr.  Smith's  office,  I  guess. 

Q.  What  bank? — A.  In  the  National  Bank  of  Commerce. 

Q.  In  Seattle,  Wash.? — ^A.  Yes,  sir. 

Q.  When? — ^A.  I  can  not  tell  you  the  exact  date. 

Q.  Do  you  recall  the  year? — ^A.  I  think  it  was  in I  can  not 

remember  when ;  1906  or  1907. 

Q.  1906  or  1907,  but  you  can  not  recall  which? — ^A.  No,  sir;  I  can 
not 

Q.  Subsequent  to  your  becoming  interested  in  the  Alaskan  field, 
there,  through  Mr.  Cunningham,  as  already  described  by  you,  did 
yon,  or  did  you  not,  receive  any  statement  of  account  from  Mr.  Cun- 
ningham?— ^A.  I  don't  remember  ever  receiving  but  one.  I  am  sure 
I  received  one. 


168  CUNNINGHAM  GOAL  ENTRIES. 

Q.  I  now  hand  you  Government  Exhibit  5,  and  ask  you  if  you 
received  such  an  account  from  anyone,  from  Mr.  Cunningham  or 
anyone  else? — A.  I  can  not  tell  you  whether  I  received  this  or  not 
I  remember  certainly  I  received  one.  I  don't  remember  paying  any 
particular  attention  to  it. 

Q.  I  now  hand  you  Government  Exhibit  6,  and  ask  you  if 
you  never  received  such  a  statement? — A.  I  do  not  remember;  simply 
that  I  can  not  tell  you.    Not  that  I  know  of. 

Q.  I  hand  you  Government  Exhibit  7,  which  is  the  report  of 
H.  L.  Hawkins  on  this  group  of  entries  now  under  investigation, 
and  I  will  ask  you  if  you  ever  saw  this  report  before? — A.  No,  sir; 
I  did  not.    I  did  not  see  it. 

Q.  I  now  hand  y^ou  herewith  Government  Exhibit  8,  and  ask  you 
if  vou  ever  saw  this  before  ? — A.  No ;  I  never  saw  it. 

Q.  I  now  hand  you  Government  Exhibit  9,  and  ask  you  to  state 
whether  or  not  you  ever  saw  this  statement  before? — A.  Mr.  Sheri- 
dan, I  just  remember  of  receiving  one,  and  that  is  all;  and  I  don't 
know  which  it  was. 

Q.  I  see. — A.  I  know  it  was  two  or  more  years  ago ;  I  think  it  was 
two  years  ago. 

Q.  I  now  hand  you  Government  Exhibit  10,  which  is  what  is 
popularly  described  in  evidence  as  the  Guggenheim  memorandum, 
and  ask  you  to  state  if  you  ever  saw  that  before? — A.  No,  sir;  I  did 
not  see  it.    I  don't  believe  I  ever  did. 

Q.  I  now  call  your  attention  to  Government  Exhibit  22,  and  ask 
you  to  look  at  it;  look  it  over,  merely  for  the  purpose  of  refreshing 
your  memory  to  it,  as  I  have  some  questions  which  I  am  about  to 
propoimd  to  you.  [Handing  witness  paper.]  I  will  ask  you  if  you 
recognize  this  as  the  affidavit  already  examined  by  you  and  concern- 
ing which  you  have  given  testimony  in  your  direct  examination  ? — A. 
I  recognize  the  signature ;  that  is  all. 

Q.  Now,  give  us  again,  Mr.  Henry,  the  circumstances  under  which 
you  si^ed  this  affidavit,  just  in  your  own  words. — ^A.  Of  the  Glavis 
affidavit? 

Q.  Yes. — A.  Well,  sir,  as  near  as  I  recollect,  Mr.  Cunningham 
brought  Glavis  into  the  bank  and  introduced  him.  to  me.  I  don't 
know  whether — I  think  it  was  in  the  bank,  and  I  think  I  made  an 
appointment,  and  told  Mr.  Glavis  when  to  be  back  or  something  of 
the  kind,  and  I  think  Mr.  Cunningham  had  an  affidavit  with  him, 
or  if  he  did  not  have  it  with  him  there  was  another  affidavit  to  sign, 
and  I  had  got  in  the  habit  of  signing  affidavits  and  kept  it  up,  and 
I  asked  him  if  it  was  all  right,  and  he  said  yes. 

[Mr.  Hughes  laughs.] 

Q.  Mr.  Cunningham  said  it  was  all  right? — A.  Yes;  and  Mr. 
Glavis  said  it  was  all  right,  too,  when  I  signed  it. 

Q.  Your  attention  was  called  by  counsel  for  claimants  to  state- 
ments in  this  affidavit  to  the  effect  that  no  man  could  operate  a  coal 
mine  alone  in  Alaska,  and  I  believed  you  expressed  your  opinion 
that  that  was  your  judgment  in  the  matter? — A.  It  seems  so;  yes. 

Q.  You  agree  with  that  statement? — A.  I  mean  successfully. 

Q.  Yes;  you  agree  with  that  statement  as  set  out  in  this  amdavit 
as  I  have  stated  it  to  you  ? 

Mr.  Gray.  Show  him  the  statement. — ^A.  Which  do  you  mean!  I 
don't  agree — ^I  never  read  that  affidavit.    I  dissent  entirely  to  this,  it 


Oct  V  ca. 

Q.  Do  you  recall  having  read  this  last  part  of 
I  just  handed  to  you,  wherein  it  states,  "Since  < 
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sets  forth  here.  ^  I  am  well  acquainted  with  most  of  the  other  coal 
land  entrymen.      Well,  that  is  false. 

Q,  Yes. — ^A.  However  it  got  there.  I  never  knew  them.  I  don't 
now  know  only  Governor  Moore  and  Mr.  Cunningham  and  Mr.  C.  J. 
Smith.  That  is  to  say,  I  have  met  Mr.  Finch  and  Mr.  Campbell 
here  about  a  year  ago.  I  would  not  know  Mr.  Finch  if  I  met  him — 
I  would  not  recognize  him  on  the  street.  I  might  possibly  Mr. 
Campbell.  Three  or  four  years  ago  I  met  Mr.  Piggott,  and  he  in- 
troduced me  to  Mr.  Wick  down  on  the  tide  flats  here,  and  he  says, 
^^  You  have  got  a  coal  claim  up  there  of  some  kind,"  and  that  is  all 
that  passed  between  us;  and  I  have  never  seen  him  since,  and  I 
would  not  know  him  at  all  if  I  met  him.  That  is  the  reason  I  said 
I  could  not  have  read  it.    It  is  so  absurd. 

Q.  Yes? — A.  Any  of  these  men  could  get  on  the  stand  and  swear 
they  didn't  know  me. 

Q.  Now,  Mr.  Henry,  with  reference  to  this  last  sentence  in  this 
affidavit  signed  by  you,  I  will  ask  you  to  read  it  and  say  whether  it 
is  true?— A.  Why,  we  never  had  any  understanding  among  our- 
selves at  all.  Never  heard  about  forming  any  company  among  our- 
selves. 

the  affidavit  which 
conditions  are  such 
that  one  claim  could  not  be  profitably  mined,  as  anyone  familiar 
with  coal  mininff  appreciates."  Do  you  know  whether  you  read 
that  at  the  time? — A.  I  don't  remember  reading  it,  and  I  always 
knew,  in  my  own  mind,  that  a  single  claim  could  not  be  operated  up 
there;  that  is,  successfully.  I  always  thought  it  would  cost  at  least 
$2,000,000  to  build  a  railroad  there,  and  docks,  and  coal  carriers, 
and  develof)  the  property  and  coal  bunkers,  and  it  would  cost  as  much 
for  one  claim  as  it  would  for  all  of  them;  always  had  that  feeling 
in  that  mind,  and  I  never  made  any  agreement;  don't  think  I  talked 
with  anybody  about  it.  I  might  have  talked  with  Smith,  perhaps, 
but  I  don't  think  anyone  else. 

Q.  I  now  invite  your  attention  to  a  letter  purporting  to  be  signed 
by  you  dated  Seattle,  Wash.,  April  22,  1908,  and  which  is  a  part  of 
uovemment  Exhibit  22,  and  ask  you  to  state  if  you  recall  having  sent 
that  letter  back  with  the  signed  affidavit  to  which  it  is  attached  1 — A. 
Yes;  I  remember  sending — I  remember  about  the  initials  of  Mr. 
Glavis's  name.  I  don't  know  where  I  saw  his  name,  whether  it  was 
in  the — well,  it  was  there,  you  can  see  [pointing],  in  the  affidavit;  I 
did  not  know  that  letter,  what  that  letter  was,  you  see  it  is  indistinct. 

Q.  Yes.  You  recall,  however,  having  si^ed  that  letter,  which  is 
signed  by  you,  which  is  a  part  of  this  exhibit  ? — A.  Yes ;  I  think  that 
is  the  reason  I  remember  it. 

Q.  Can  you  tell  whether  this  letter  was  sent  out  on  the  same  day 
that  Mr.  Glavis  appeared  before  you  on  that  occasion  for  the  purpose 
of  having  the  affidavit  or  the  day  following  or  several  days  follow- 
ing?— A.  Oh,  I  know  it  was  afterwards.  I  think  the  date  will  tell — 
well,  it  is  the  next  day,  according  to  this. 

Q.  The  next  day  ? — ^A.  After  this  date ;  yes. 

Q.  Then  you  had  this  affidavit  in  your  possession  until  the  next 
day  ? — ^A.  I  don't  remember.  I  don't  know  when  I  got  the  affidavit. 
He  brought  it  to  me ;  I  don't  imderstand  why  I  did  not  send  it  right 
off.    I  think  it  was. 
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Q.  I  observe,  Mr.  Henry,  that  it  is  dated  April  21,  1908,  and  that 
the  letter  returning  it  is  dated  April  22, 1908.  From  that,  I  assume 
you  had  it  over  ni^t. — ^A.  Oh,  it  might  have  been ;  I  could  not  say. 

Q.  But  you  did  not  read  the  affidavit? — ^A.  I  could  not  have  heard 
it.    I  don't  remember  anything  about  it. 

Q.  I  now  hand  you  Government  Exhibit  No.  29,  and  ask  you  to 
state  what  it  is,  and  if  that  "  H.  C.  Henry  "  herein  referred  to  is 
identical  with  yourself  ? — ^A.  Yes ;  I  remembfer  about  that 

Q.  TeU  us  what  you  know  about  that. — A.  I  remember  we  had  a 
meeting  in  Mr.  Smith's  office.  We  organized  that  company.  I  forget 
who  the  officers  were. 

Q.  Was  this  company  which  I  observe  is  referred  to  in  this  docu- 
ment, Government  Exhibit  29,  as  the  Bering  River  Railroad  Com- 
pany, was  it  organized  for  the  purpose  of  handling  the  coal  that 
might  be  developed  from  the  38  clamis  now  under  investigation? — 
A.  No;  not  for  that  purpose,  but  for  the  purpose  of  securing  the 
right  of  way  before  somebody  else  got  in  ana  cut  us  off,  as  I  remem- 
ber it.  ^  ^ 

Q.  Give  us  the  history  of  this  or^nization,  as  you  understand  it, 
briefly. — ^A.  Well,  I  don't  know  as  tnere  is  very  much  to  it  that  I  re- 
member, except  we  were  there  and  organized  that  railroad,  which  I 
was  strongly  m  favor  of  because  I  thought  if  there  was  only  one  route 
out,  and  somebody  else  got  in  there  ahead  of  us,  and  anybody  that 
there  would  be 

Q.  You  have  no  reason,  I  assume,  to  question  the  accura(7  of  the 
list  of  officers  given  in  this  certified  copy  of  the  articles  of  incorpora- 
tion?— A.  No;  I  don't  question  it. 

^  Q.  Were  all  of  the  88  entrymen  of  the  entries  now  under  investiga- 
tion concerned  in  this  matter? — A.  I  do  not  know  that  any  of  them 
were  except  those  who  were  there  in  the  office.  I  never  heard  that 
they  were. 

Q.  Were  there  any  minutes  kept  of  the  meeting  held  concerning 
these  matters? — ^A.  I  can  not  tell ;  that  is  the  only  meeting  ever  held. 

Q.  Was  there  any  minutes  kept  at  that  meeting? — £.  I  do  not 
remember  there  was  or  not. 

Q.  Where  was  the  meeting  held? — ^A.  It  was  in  Mr.  Smith's  office. 

Q.  Here  in  Seattle? — A.  Yes,  sir. 

O.  Some  time  prior,  I  assume,  to  the  date  of  this  instrument,  which 
is  June,  1906  ? — ^A.  I  can  not  tell  you  when  it  was. 

Q.  You  do  not  recall  anything  about  it? — ^A.  Of  the  time?  No, 
sir :  I  don't    I  can  not. 

Q.  Can  you  say  whether  it  was  the  intention  of  this  company  to 
have  all  these  entrymen  stockholders  in  that  company? — A.  I  don't 
think  that  question  was  ever  discussed  at  all — simply  for  the  purpose 
of  securing  that  right  of  way  before  anybody  got  in  there  and  cut 
us  out. 

Q.  Did  jrou  have  any  exact  route ^A.  We  did  not  know  where 

we  were  going;  we  did  not  know  whether  we  would  go  to  Katalla,  or 
down  the  Bering  River,  or  where  we  would  go;  didn't  know  any- 
thing about  it;  but  Cunningham  told  us  that  he  had  reconnoitered  the 
route  and  road  naturally  to  get  to  the  ocean  with  it,  and  that  would 
be  the  only  chance  for  the  road  dewn  that  way,  and  we  thought  we 
ought  to  take  steps  to  hold  it.  That  is  all.  There  never  was  any 
plans  made  to  buud  it,  or  anything  of  the  kind. 
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Q.  Yes.  Do  you  recall  if  prior  to  the  execution  of  this  instru- 
ment—that is,  prior  to  the  11th  of  June,  1906— you  or  any  other  of 
the  signers  of  this  instrument  had  any  discussion  concerning  the 
parts. that  any  of  the  other  entrymen  now  under  investigation  were 
to  have  in  this  railway? — ^A.  No,  sir;  I  do  not  think  so.  I  am  sure  I 
never  had  any  discussion  with  them,  and  furthermore  don't  know  any- 
thing about  it. 

Q.  Do  you  know  of  any  correspondence  in  existence  concerning  this 
road  ? — A.  I  do  not.    I  never  had  anything  to  do  with  any. 

Q.  Could  you,  from  what  you  recollect,  state  affirmatively  that  the 
other  entrymen  in  this  group  of  entries  had  no  interest,  nor  was  it 
contemplated  that  they  should  have  any  interest,  in  this  railroad ! — A^ 
I  do  not  remember  that  the  question  ever  came  up  at  all. 

Q.  So  that  the  transaction  was  merely  between  Frederick  Bur- 
bridge,  Clarence  Cunningham,  Miles  C.  Moore,  H.  C.  Henry,  and 
C.  tT  Smith? — ^A.  Yes^  sir.  I  suppose  that  Cunningham  had  paid 
out  the  money  to  get  it  done.  I  don't  know  who  he  was  charging 
it  to,  but 

Q.  Do  you  know  whether  he  was  acting  for  himself  individually 
or  for  the  other  entrymen? — ^A.  Why,  he  was  acting  for  himself,  I 
suppose.    Those  that  organized  it  anyway. 

Q.  I  now  hand  you  Government  Exhibit.3  and  invite  your  atten- 
tion especially  to  that  part  of  it  purporting  to  be  a  copy  of  what  is 
blown  as  the  Cunningham  journal,  and  ask  you  to  scan  it  and  state 
if  you  know  anything  of  the  original  of  which  it  purports  to  be  a 
copy,  and,  if  so,  what? — ^A.  It  is  not  necessary  for  me  to  scan  it  be- 
cause I  never  heard  of  it  until  Cunningham  told  me  about  it.  I 
did  not  know  he  kept  any  books. 

Mr.  Hughes.  Dia  you  say  Cunningham  told  you  ? — ^A.  He  came  to 
me  and  told  me  that  Glavis  had  stolen  a  little  memorandum  book, 
and  that  is  the  first  I  heard  of  it. 

Q.  And  that  is  all  you  know  about  it? — A.  Yes;  that  is  all.  I 
never  saw  the  book  and  never  heard  of  it  in  the  world  until  he  told 
me  it  was  stolen  from  him. 

Q.  You  don't  know  that  yourself;  that  is  merely  what  Cunning- 
ham told  you  ? — ^A.  About  it  being  stolen  ? 

Q.  Yes. — ^A.  No ;  I  don't  know  only  what  he  told  me. 

Q.  In  view  of  the  statement  you  have  made  concerning  Mr.  Clar- 
ence Cunningham's  representations  as  to  affidavits,  do  you  consider 
that  statement  by  him  reliable? 

Mr.  Hughes.  1  object  to  that  as  incompetent,  and  not  cross-exam- 
ination, calling  for  the  conclusion  and  opinion  of  this  witness,  and 
attempting  to  impeach  the  credibility  of  the  statement  of  another 
witness. 

Mr.  Shesidan.  Will  you  just  read  the  record? 

(Record  read  by  the  stenographer.) 

Mr.  Hughes.  Which  one  do  you  mean  ? 

Mr.  Shertoan.  The  statement  that  Mr.  Glavis  had  stolen  this  book 
or  any  statement  that  Mr.  Cunningham  made,  and  what  you  have 
stated  in  regard  to  the  representations  made  by  him  about  these 
affidavits  which  he  signed? — A.  Do  I  think  Mr.  Cunningham  told 
me  the  truth  when  he  stated  Glavis  stole  it? 

Q.  Yes.— A.  Yes;  I  do. 
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Q.  So  notwithstanding  his  unreliability  in  affidavits  you  believed 
him  in  this  respect?     < 

Mr.  Gray.  Just  a  minute 

Mr.  Hughes.  That  is  not  a  proper  question  for  this  counsel  to 
propound  to  the  witness.  It  assumes  a  fact  or  a  conclusion  which  is 
only  to  be  drawn  by  the  inquiring  body,  and  it  is  not  proper  for  this 
witness  to  make  a  statement  of  tnis  kind,  based  upon  a  question  call- 
ing for  an  opinion  of  the  witness. 

The  Commissioner.  I  will  sustain  the  objection  on  that  ground. 

Mr.  Sheridan.  The  answer  is  not  material,  but  it  is  a  circumstance 
expressing  the  view  of  the  witness. 

Mr.  Gray.  It  is  not  material  and  it  is  not  professional. 

Mr.  Sheridan.  I  do  not  intend  to  pay  any  attention  to  these  state- 
ments which  have  been  made ;  they  are  maae  for  the  purpose  of  dis- 
play and  not  as  statement  of  fact. 

Mr.  Hughes.  We  agree  with  counsel,  and  think  the  record  will 
abundantly  disclose  that  fact. 

Mr.  Gray.  I  move  to  strike  it  out. 

Q.  Do  you  know  whether,  at  the  present  time,  as  far  as  you  have 
actual  knowledge,  there  is  any  understanding  between  the  entrymen 
to  jointly  operate  this  property? — A.  There  is  positively  not,  as  far 
as  I  know. 

Q.  Do  you  know  if  there  is  any  understanding  or  any  agreement 
with  what  is  popularly  known  as  the  Guggenheim  interests  for  the 
purpose  of  transferring  this  property  or  any  part  of  it  to  them? — 
A.  No,  sir;  I  do  not. 

Q.  Did  you  have  anything  to  do  with  the  sending  of  Mr.  Jamme 
to  Alaska  for  the  purpose  of  examining  this  harbor? — ^A.  I  never 
heard  his  name  until  this  morning;  and  I  never  saw  his  report 

Mr.  SHERmAN.  That  is  all. 

Redirect  examination  by  Mr.  Hughes: 

Q.  The  Metropolitan  Bank,  which  you  spoke  of,  was  organized 
and  began  business  last  February? — A.  Yes,  sir. 

Q.  To  refresh  your  memory  respecting  the  interview  you  say  you 
had  with  Mr.  Glavis,  I  will  ask  you  if  I  can  assist  your  memory  by 
calling  attention  to  the  question  whether  or  not  Mr.  Glavis,  when 
he  came  in  and  was  introduced  to  you,  professed  to  you  that  he  had 
been  a  schoolmate  of  your  son,  or  a  classmate. 

Mr.  Sheridan.  I  object  to  that  question  as  incompetent,  irrelevant, 
immaterial,  and  improper. 

Mr.  Hughes.  Answer  the  question. 

A.  I  don't  know  whether— I  know  that  either  my  sons  have  said 
so  or  he  said  so,  that  he  was — ^they  were  together  at  Lawrenceville, 
N.  J.,  at  school. 

Q.  Do  you  recall  anything  about  this  conversation  in  connection 
with  your  conversation  at  that  time? — A.  No,  sir. 

Q.  Upon  that  subject?— A.  No,  sir;  I  do  not.  I  just  got  the  im- 
pression that  this  affidavit  was  needed  to  facilitate  securing  the 
patents  and  I 

Q.  How  did  you  get  that  impression? — ^A.  I  got  it  from  Mr. 
Glavis,  and  I  got  it  from  Mr.  Cunningham. 

And  thereupon  this  inquiry  was  adjourned  until  9.30  a.  m.,  Novem- 
ber 27. 
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November  27, 1909—9.30  a.  m. 

Appearances :  Hon.  William  J.  McGee^  United  States  special  com- 
missioner ;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pu^,  coun- 
sel for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray, 
counsel  for  the  claimants. 

Mr.  Hughes.  We  at  this  time  desire  to  offer  on  behalf  of  the 
claimants  the  testimony  heretofore  taken  of  Dr.  John  G.  Cunning- 
ham, a  witness  offered  on  behalf  of  the  claimants,  whose  testimony 
was  taken  out  of  order  on  November  20,  1909.  We  desire  to  offer 
that  testimony  at  this  time  and  ask  that  it  be  inserted  in  the  record  at 
this  place. 

The  testimony  of  Dr.  John  G.  Cunningham,  the  witness  referred 
to,  being  as  follows,  to  wit : 

Dr.  JOHN  G.  CUNNINGHAM,  a  witness  produced  on  behalf  of 
and  being  one  of  the  entrymen  named  in  this  proceeding,  being  first 
duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gray  : 

Q.  Will  you  state  your  name,  residence,  and  occupation? — ^A.  John 
G.  Cunningham;  residence,  Spokane,  Wash.;  occupation,  physician 
and  surgeon. 

Q.  How  long  have  you  resided  in  Spokane,  Doctor! — ^A.  Between 
eleven  and  twelve  years. 

Q.  You  are  one  of  the  defendants  in  this  proceeding  and  one  of  the 
claimants  here,  Doctor? — A.  Yes,  sir. 

Q.  You  are  the  same  John  G.  Cunningham  who  entered  the  Octo- 
pus claim,  in  the  Kayak  mining  district,  Alaska — ^this  coal  claim? — 
A.  Yes,  sir. 

Q.  I  hand  you.  Doctor,  a  power  of  attorney,  attached  to  which  is 
an  affidavit  which  has  alreaay  been  introduced  in  evidence,  and  ask 
you  if  you  executed  that  power  of  attorney  and  that  affidavit,  sworn 
to  before  IP.  C.  Shine,  a  notary  public  in  and  for  the  State  of  Wash- 
ington, on  the  28th  of  January,  1905? — A.  Yes,  sir. 

Mr.  Gray.  This  power  of  attorney  and  affidavit  have  been  intro- 
duced in  evidence  under  the  stipulation  which  has  been  made  between 
counsel  for  the  Government  and  counsel  for  the  claimants,  and  is 
marked  "  Received  and  filed  Oct.  10, 1905,  John  W.  Dailey,  receiver," 
and  is  included  in  the  papers  in  connection  with  survey  No.  42,  John 
G.  Cunningham. 

Q.  Doctor,  when  did  you  first  become  interested  in  this  coal  field 
in  the  Kayak  district,  Alaska,  and  state  briefly  under  what  circum- 
stances?— ^A.  In  the  spring  of  1902,  I  heard  of  the  oil  lands  in 
Alaska,  and  I  had  a  friend  that  was  very  anxious  to  go  up  to  inspect 
these  fields,  and  I,  with  one  other  gentleman,  a  Mr.  F.  C.  Davidson, 
put  up  the  necessary  expenses  to  send  two  prospectors  up  there.  They 
returned,  I  think,  m  the  latter  part  of  June  or  July,  1902,  with  re- 
ports of  having  jfiled  on  a  number  of  oil  lands,  and  also  brought  re- 
ports that  there  was  coal  fields  in  the  same  region.  One  of  the 
parties  went  back  to  Alaska,  and  remained  there  some  time  at  our 
expense  and  came  back  with  some  samples  of  coal  and  oil.  He  wished 
to  return  a^ain  and  at  that  time  we  induced  Clarence  Cunningham 
to  return  with  him  and  inspect  these  lands  they  claimed  to  be  in  that 
r^on.  We,  together  with  this  party,  went,  I  believe,  in  August  or 
September,  or  October,  I  think  it  was  in  1903. 
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Mr.  Hughes.  1902,  wasn't  it? — ^A.  1902,  and  inspected  the  ml 
fields,  I  believe,  and  located  some  further  oil  lands  or  claims,  rather, 
and  went  and  inspected  the  coal  claims  which  were  claimed  by  squat- 
ters. 

Q.  When  did  he  return,  Doctor? — ^A.  He  returned  several  weeks 
later;  I  could  not  give  the  exact  dates. 

Q.  What  report  did  he  bring  to  you,  if  any,  concerning  the  coal  ? — 
A.  He  reported  that  they  seemed  very  good  looking  coal  claims  there 
that  were  claimed  by  squatters,  and  that  he  had  made  arrangements 
to  buy  those  sauatters'  rights.  He  did  not  think  they  had  any  legal 
right,  but  he  tnought  it  was  the  best  policy  to  buy  their  rights  and 
not  have  any  difficulty  with  the  squatters  in  that  region. 

Q.  What  arrangements,  if  any,  did  he  tell  you  he  had  made  with 
those  squatters  as  to  what  kind  of  contracts  he  had  taken  from 
them  ? — A.  To  the  best  of  my  recollection,  he  was  to  give  them  about 
$300  a  claim. 

Q.  Taking  options  on  the  claims? — ^A.  He  took  options  on  the 
claims  for  ^00  which  were  afterwards  surveyed 

Mr.  Shertoan.  If  you  will  allow  me.  Doctor,  to  sufi;gest  that  Mr. 
Gray  not  suggest  the  nature  of  the  transaction,  but  let  the  Doctor 
testify  to  that 

Mr.  Gbat.  It  is  merely  formal,  and  not  going  into  the  transaction. 
Sirnply  preliminary. 

Mr.  SHERmAN.  We  would  like  to  have  that  brought  out. 

Q.  State  whether  or  not  he  brought  any  coal  samples  back  with 
him  when  he  came. — A.  I  don't  remember  whether  he  brought  sam- 
ples on  the  first  trip.  I  know  that  on  one  of  the  trips  he  brought 
back,  I  believe,  ten  sacks  of  coal  which  he  had  tested.  I  saw  the  coal 
and  saw  some  of  the  analyses. 

Q.  Now,  just  state,  as  you  recall  it,  what  occurred  after  his  return 
from  that  trip,  and  what,  if  anything,  was  done  bv  you  or  Mr. 
Clarence  Cunningham  or  any  others  at  that  time  with  reference  to 
these  coal  lands. — ^A.  Well,  after,  as  I  said,  bringing  these  samples 
back,  and  testing  them,  and  finding  the  values,  etc,  he  returned  to 
Alaska,  and  I  think  took  up  these  options. 

Q.  Pardon  me,  but  what  did  he  or  you  or  any  other  persons  do 
upon  his  return  from  that  first  trip  with  reference  to  these  coal 
lands  ? — A.  Why,  we  put  up  some  money 

Q.  With  reference  to  inspecting  and  investigating  them? — A. 
Well,  we  put  up  some  money  and  sent  him  bacK  for  exploratory 
purposes. 

Q.  Who  put  up  the  money  ? — ^A.  I  could  not  state  all  the  different 

Sarties;  I  mow  I  put  up  some,  and  Mr.  Davidson,  and  ex-Grovemor 
[core,  and  several  others  I  could  not  be  sure  about  or  state. 

Q.  What  understanding  or  agreement,  if  any,  did  you  put  up 
that  money  on  at  that  time? — ^A.  Why,  I  don't  remember  of  any 
particular  agreement  any  more  than  it  was  for  the  purpose — ex- 
ploratory purposes — to  find  the  value  of  these  lands. 

Q.  And  how  about  taking  up  the  contracts? — ^A.  He  took  up  the 
options  with  these  squatters. 

Q.  What,  if  anything,  did  you  have  to  do  with  interesting  any 
persons  at  that  time  in  these  coal  lands  ?^^A.  I  never  had  any  part 
in  interesting  anybody  particularly  outside  of  Mr.  Davidson  and  the 
party  I  mentioned  to  start  with 
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Q.  Who  did  that,  if  you  know?  Who  did  interest  themf — ^A. 
Why,  I  think  Clareuoe  interested  most  of  them — ^induced  the  most 
of  them  to  become  interested  that  did  become  interested. 

Q.  Bid  he  make  an;^  reports  to  you  as  to  whether  or  not  he  had 
inyestigated  the  question  of  whether  or  hot  these  lands  could  be 
acquired  under  the  law? — ^A.  He  talked  with  me  at  different  tunes. 
I  know  that  question  was  talked  about,  and,  as  I  understood  it,  there 
were  no  laws  coyering  coal  lands  in  Alaska  at  that  time,  and  there 
was  some  question  as  to  how  he  was  to  take  them  up.  I  think  it 
was  his  idea  he  could  take  them  up  under  the  mining  laws,  and  I  be- 
lieye  he  pursued  that  course  at  first  with  that  idea. 

Q.  Did  you  consult  any  attorneys  yourself? — ^A.  Personally;  na 

Q.  In  connection  with  that  matter  ? — ^A.  No. 

Q.  Upon  whom,  if  anyone,  did  you  rely  upon  for  attending  to  that 
business? — ^A.  I  left  that  matter  entirely  in  the  hands  of  Clarence. 
I  had  full  confidence  in  his  ability  in  that  line,  and  I  did  not  pay 
any  particular  attention  to  it. 

Q.  How  much  money  did  you  put  up  at  that  time,  Doctor? — A.  I 
think  it  was  $500,  to  the  best  of  my  recollection ;  $500  I  put  up  for 
that  second  trip;  I  am  not  absolutely  certain  about  these  matters 
without  looking  them  up. 

Q.  What  agreement  or  understanding  did  you  haye  with  your 
brother  Clarence  at  that  time  or  with  anyone  else  in  connection  with 
the  matter  ? — ^A.  I  had  no  particular  agreement  at  all. 

Q-  Did  you  haye  any  understanding  or  agreement  with  reference 
to  die  matter  at  that  time  other  than  what  you  haye  already  testified 
to? — ^A.  Nothing  outside  of  the  original  agreement  when  we  sent  him 
up  there  on  the  oil  matter.    I  neyer  had  any  further  aneement. 

Q.  That  had  no  reference  to  coal  lands,  did  it? — ^A.  No. 

Q.  When  did  you  next  see  Mr.  Clarence  Cunningham?    I  mean, 
about  when? — ^A.  I  can  not  state  definitely.    I  used  to  see  him  gen- 
eraJly  on  his  return. 

Q.  Did  you  see  him  on  his  return  from  that  second  trip  to 
Alaska? — A.  I  think  I  did. 

Q«  Can  you  state,  Doctor,  what  report  he  made  to  you  at  that  time? 
Well,  first,  did  he  bring  back  any  coal  on  that  second  trip? — ^A.  I 
think  he  brought  back  coal. 

Q.  Do  you  know  how  much? — ^A.  I  think  he  brought  back  10 
sacks.    I  think  I  testified  to  that. 

Q.  What,  if  anything,  did  he  adyise  you  as  to  haying  acquired  any 
of  these  lands  for  youi— A.  Well,  he  told  me  he  had  located  a  claim 
for  me. 

Q.  Did  he  make  any  report  to  you  as  to  what  he  had  done  with  the 
money  he  had  receiyed  in  the  way  of  taking  up  these  contracts  or 
options  or  buying  off  the  squatters? — ^A.  Yes;  1  think  he  reported 
that  he  took  up  the  options  from  the  squatters  j  and  he  took  up  some 
proyi^ons  witn  him  at  that  time.    I  am  referring  to  the  second  trip. 

Q.  What  else,  if  anything,  occurred  at  that  time,  if  you  know, 
that  you  can  remember  of  or  about? — ^A.  I  don't  rememtler  of  any- 
thing further  than  I  haye  already  testified.  I  belieye  that  I  testi- 
fied about  testing  the  coal. 

Q.  Will  you  state  as  to  whether  or  not — state  what  report  he  made 
as  to  the  quantity  of  that  coal  land  that  he  had  found  was  ayailable  in 
the  field,  or  that  was  there  ? — ^A.  Well,  I  know  he  made  reports  there 
were  yast  quantities  of  coal  there,  but  no  further  than  that.  There 
no  detailed  report  made — not  to  me,  at  least. 
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Q.  Do  you  know  whether  or  not  at  that  time  he  interested  any 
other  persons  in  the  coal  lands  in  that  district? — A.  Well,  from  my 
definite  knowled^,  I  do  not.  I  think  he  located  a  number  of  differ- 
ent friends  on  different  claims  that  he  had.  That  part  of  it  I  never 
paid  much  attention  to,  as  I  did  not  [witness  stopped]. 

Q.  After  Mr.  Clarence  Cunninffham  went  up  there  on  that  second 
irip  and  purchased  the  squatterj?  rights,  what  had  you  to  do  with 
the  management  of  the  affairs  concerning  these  coal  lands?  What 
did  you  do  yourself  after  that,  if  anything? — ^A.  Nothing;  any  more 
than  to  pay  my  drafts  when  he  would  make  them  on  me. 

Q.  What  drafts? — A.  Well,  he  used  to  make  drafts  on  me,  some- 
times from  Seattle,  when  he  would  return.  He  would  make  them 
for  some  expense  or  something. 

Q.  What  did  you  understand  was  done  with  the  money? — ^A.  I 
understood  it  was  to  pay  expenses  for  the  location  of  my  coal  claims, 
and  there  was  some  developments  went  on  in  oil  work,  too,  and  I  sup- 
pose a  portion  might  have  been  used  on  that,  but  I  don't  know. 

Q.  And  did  Mr.  Clarence  Cunningham  tell  you  at  any  time  as  to 
what  he  was  doing  with  that  money  in  the  way  of  prospecting  or 
building  trails  or  anything? — A.  les;  I  understood  he  was  pros- 
pecting the  different  claims,  and  that  he  was  building  trails  and 
wagon  roads  and  bunks — I  should  say  bunk  houses,  places  or  quar- 
ters for  men.  I  think  he  has  to  buy  some  scows  or  something  to  get 
his  provisions  in. 

Q.  When  Mr.  Clarence  Cunningham  returned  from  Alaska  on  or 
from  that  second  trip  did  you  make  or  have  any  agreement  or  under- 
standing with  him  or  anyone  else  concerning  these  claims? — A.  No, 
sir:  I  never  did. 

Q.  Or  concerning  your  claim  ? — ^A.  No,  sir. 

Q.  Doctor,  I  now  hand  you  the  power  of  attorney  and  affidavit 
which  I  showed  you  before  and  which  you  have  already  identified, 
and  ask  you  what  was  done  at  that,  an^  what  information  you  had 
from  your  brother,  Clarence  Cunningham,  upon  which  you  made 
that  power  of  attorney  and  affidavit  ? — A.  The  information  I  had  at 
that  time  was  that  there  was  some  laws  passed  governing  coal  claims 
in  Alaska  which  required  the  taking  up  of  claims  under  the  new  law, 
and  that  all  we  had  done  prior  to  that  time  covering  the  claims  was 
in  no  way  applicable  to  the  entry  of  these  new  claims. 

Q.  At  the  time  you  executed  that  power  of  attorney  and  made  that 
affidavit  had  you  had  any  agreement  or  understanding  with  your 
brother,  Clarence  Cunningham,  or  with  any  other  person,  by  which 
atiy  part  of  that  claim  was  to  inure  to  their  or  his  oenefit? — A.  No, 
sir;   I  never  did. 

Q.  Had  you  had  any  understandincr  or  agreement.  Doctor,  at  that 
time  that  you  would  develop  that  claim  together  with  other  claims 
adjoining  you,  or  with  other  lands  adjoininff  you,  or  with  others  who 
were  interested  in  these  coal  lands  in  that  district? — A.  I  never  had 
any  agreement  with  any  other  person  further  than  has  been  stated. 

Q.  Did  you  have  any  agreement  that  you  would  use  or  hold  that 
claim  for  the  benefit  of  any  others  who  were  interested  in  that  dis- 
trict, or  for  the  use  or  benefit  of  your  brother,  or  should  share  in  it 
with  other  claims  in  any  way? — A.  No,  sir;  I  never  had. 

Q^  Did  you  have  any  agreement  or  understanding  by  which  you 
had  agreed  or  understood,  directly  or  indirectly,  that  you  would  turn 
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^ur  daim,  or  any  part  of  i<^  over  to  any  other  person  or  a  corpora- 
tion or  company  to  oe  organized  thereafter? — A.  No,  sir. 

Q.  What  was  your  purpose  in  securing  that  claim? — ^A.  Why,  just 
as  a  speculation.  I  heard  that  it  was  probably  a  good  speculation 
and  that  I  could  gp  into  a  mining  venture  and  clean  up  something. 
I  just  was  talked  mto  or  went  into  it;  I  never  paid  any  particular 
attention  to  it. 

Q.  What,  if  any,  intention  did  you  form  prior  to  making  this 
affidavit  and  executing  that  power  of  attorney,  or  subsequently 
thereto,  as  to  what  you  would  do  with  your  claim  or  the  developing 
of  it,  or  the  method  of  developing  it,  or  now  you  would  develop  itl— 
A.  I  did  not  understand  the  first  part  of  your  question. 

Mr.  Gray.  Read  the  question. 

f  Question  read  by  the  stenographer.) 

A.  I  never  gave  that  part  any  consideration. 

Q.  Did  you  know  what,  if  any,  compensation  Clarence  Cunning- 
ham was  receiving  for  looking  after  this  and  adjoining  claims? — 
A.  I  knew  he  was  getting  a  salary  at  that  time.  I  did  not  know  or 
pa3r  anv  attention  to  what  it  was.  I  know  he  was  drawing  what  he 
claimed  was  just  a  living  salary.  Later  on  I  learned  it  was  $200  a 
month. 

Q.  You  contributed  your  share  toward  that  salaiy? — ^A.  I  con- 
tributed that  share  toward  that  salary ;  yes. 

Q.  Doctor,  referring  to  your  application  for  patent^  signed  by  vou 
and  included  in  the  papers  sworn  to  before  P.  C.  Shme  on  the  21st 
day  of  January^  1906,  and  included  in  the  papers  already  in  evidence 
by  stipulation,  is  that  it?-    [Paper  handed  to  witness.] — ^A.  Yes,  sir. 

Q.  I  will  ask  you  if  you,  prior  to  executing  that  paper,  had  any 
understanding  or  agreement  with  your  brother,  Clarence  Cunning- 
ham, or  any  other  person,  by  which  any  part  of  the  claim  which  you 
offered  to  apply  for  for  patent  should  mure  to  his  or  their  benefit  at 
any  time  in  uie  future? — ^A.  I  had  no  such  agi'eement. 

Q.  Did  you  have  any  aneement  by  which  you  held  that  for  the 

Stneral  use  of  the  others  who  had  located  in  that  same  district,  or  for 
e  joint  use  of  vourself  and  brother,  or  for  the  joint  development  of 
that  claim  together  with  other  claims? — A.  No,  sir;  I  did  ndt. 

Q.  Doctor,  were  you  acquainted  with  these  other  entrjonen  who 
are  defendants  here  at  that  time? — ^A.  I  am  acquainted  with  some 
of  them,  but  not  all  of  them. 

Q.  Are  you  acquainted  with  all  of  them  at  this  time  ? — A.  No,  sir. 

Q.  Do  you  recall  the  time  when  you  paid  the  (rovemment  for  this 
land? — ^A.  Yes,  sir. 

Q.  Did  you,  subsequent  to  the  application  for  patent  which  I  have 
just  handed  you,  make  an  affidavit  which  was  prepared  I^  Special 
Agent  Love  and  preceding  final  pay^nent  for  the  land?  Have  you 
that  affidavit,  Mr.  Sheridan? 

Mr.  SHEBmAN.  I  think  it  is  in  there. 

Mr.  Gbat.  No  ;  I  do  not  find  it  there. 

Mr.  Sheiodak.  It  should  be  there.  [Examines  papers.]  I  will 
give  you  a  sample  of  the  others.     [Paper  to  counsel. J 

Mr.  Okay.  I  presume  the  Doctor  would  only  recall  it  if  he  sees  his 
own  simature.  I  hand  the  witness  an  affidavit  of  Alfred  Page,  en- 
^^^^  ^\ALpplicant's  affidavit  as  to  use  and  benefit^"  and  received  and 
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filed  in  the  Juneaa  (Alaska)  land  office  April  11, 1907,  from  the  packet 
of  papers  in  the  entry  of  Mr.  Cunningham's  claim,  and  let  the  record 
show  that  such  a  paper  had  been  in  the  package,  but  it  is  not  l^ere  at 
the  present  time ;  and  it  is  agreed  between  counsel  for  the  Govern- 
ment and  for  the  claimants  that  Doctor  Cunningham  executed  an 
affidavit  identical  with  the  affidavit  of  Mr.  Page,  and  it  is  handed  to 
him  with  that  understanding. 

Mr.  Shsbidak.  We  assume  that  is  correct.  However,  we  wish  to 
state  now  that  the  absence  of  the  paper  was  discovered  when  the 
original  papers  came  from  Juneau,  Alaska,  into  our  hands. 

Mr.  Gbay.  But  the  list  of  papers  inclosed  show  that  there  was  such 
an  affidavit  filed  in  that  office,  in  that  land  office. 

Mr.  SHERn>AK.  I  agree  to  that. 
^  Q.  Doctor,  I  hand  you  that  affidavit,  and  will  ask  you  if  you  at  any 
time  executed  a  similar  affidavit?     [Paper  handed  to  witness.] — 
A.  Yes,  sir. 

Q.  Did  you  make  a  similar  affidavit,  Doctor? — ^A.  Yes,  sir;  I  made 
a  similar  affidavit  to  that. 

Q.  At  the  time  you  made  that  affidavit,  did  you  have  any  agrees 
ment  or  understanding  of  any  kind  or  nature  with  Clarfflice  Cun- 
ningham, or  with  any  other  claim  holder  in  that  district,  or  with  any 
one^  by  which  any  part  of  that  claim  of  yours  should  inure,  in  whole 
or  m  part,  to  the  benefit  of  such  other  person  or  persons? — ^A.  No, 
sir ;  I  did  not. 

Q.  Did  you  have  any  agreement  by  which  you  were  to  turn  it  over 
to  a  corporation  or  company  to  be  thereafter  formed? — A.  No,  sir; 
I  did  not. 

Q.  Did  you  havje  any  agreement  by  which  you  were  to  combine  it 
with  any  other  claims  for  working  or  for  any  other  party? — ^A. 
No,  sir. 

Q.  Did  vou  have  any  agreement  respecting  the  claim  at  all? — ^A. 
No.  sir;  I  had  no  further  agreement  than  stated  already. 

Q.  Doctor,  you  recall  the  time  when  you  paid  the  Government  for 
the  land  ? — ^A.  Yes,  sir ;  I  did. 

Q.  How  did  you  forward  that  money,  or  to  whom? — ^A.  I  paid  it 
to  the  land  office  in  Juneau,  Alaska. 

Q.  And  you  received  certificate  and  receipt  to  show  payment 
thereof? — A.  Yes,  sir. 

Q.  At  the  time  you  received  that  receipt,  had  you  any  imder- 
standing  or  agreement  with  Clarence  Cunningham,  or  with  any  other 
entry  holder  of  any  claim  in  that  district  or  elsewhere,  or  with  any 
one,  by  which  the  title  to  that  claim  should  inure,  in  whole  or  in  part, 
to  their  or  its  benefit  ? — ^A.  No.  sir ;  I  had  no  agreement. 

Q.  Or  any  agreement  by  wnich  or  that  you  were  to  turn  it  over 
to  a  company  or  corporation  to  be  thereafter  formed? — ^A.  No,  sir. 

Q.  Or  which  had  been  already  formed  ? — ^A.  No,  sir. 

Q.  At  the  time  you  received  that  receipt,  had  you  ever  had  anv 
agreement  by  which  you  jointly  would  operate  or  develop  or  work 
that  claim  as  a  mining  claim,  or  otherwise,  as  a  mine,  with  anv  other 
claimants  or  claimant,  in  that  district,  or  with  any  one  ?— ^A.  No,  sir. 

Q.  Did  you  ever  make,  prior  to  receiving  that  receipt,  any  agree* 
ment  whatever  with  reference  to  that  coal  claim,  under  or  by  the 
terms  of  which  you  had  agreed  to  turn  the  whole  or  any  part  thereof 
over  to  any  other  person  or  persons,  association  or  oorporatioii,  or 
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to  combine  it  with  any  other  lands  whatever  for  the  purpose  of  de- 
veloping or  working  or  exploration? — ^A.  No,  sir;  I  positively  did 
not 

Q.  Doctor,  had  you  made  any  agreement  at  the  time  you  received 
that  receipt,  by  which,  after  receivmg,  or  at  any  time  in  the  future, 
you  would  combine  your  daim  with  any  other  lands  for  working 
them  together  as  a  mine  ? — A.  No,  sir. 

Q.  Or  for  the  benefit  of  the  several  owners  of  the  lands? — ^A.  No, 
sir. 

And  thereui>on,  a  recess  was  taken  to  2  p.  m.,  November  20, 1909. 


November  20,  1909,  2  p.  m. 

INQUIRT  RESUMED. 

krances:  Hon.  William  J.  McGee,  United  States  special 
commissioner;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Wgh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  claimants. 

Dr.  J.  G.  CUNNINGHAM  on  the  stand. 

Direct  examination  resumed  by  Mr.  Gray  : 

Q.  State  what  the  facts  are  as  to  your  having  knowledge  concern- 
ing your  brother's  representing  others,  if  at  all,  who  had  locations  or 
coal  land  adjoining — first,  for  the  purpose  of  making  locations  of 
coal  land  adjoining  the  claim  which  was  located  by  you  or  in  that 
locality? — ^A.  I  understood  he  was  representing  others  than  myself 
in  the  location  of  property  there. 

Q.  Where  did  you  get  that  information  ? — A.  Well,  I  suppose  from 
general  knowledge  and  conversation.  I  can't  state  exactly  where  I 
got  it,  but  it  was  my  impression  he  was  there  representing  others — ^in 
fact,  I  knew  he  was  representing  some  others. 

Q.  State  whether  or  not  you  Knew  that  he  was  receiving  money 
from  others  for  making  locations  for  them  and  for  making  the  neces- 
saiT  applications  to  determine  whether  or  not  the  coal  fields  were  of 
sufficient  value  to  justify  purchasing  them  from  the  United  States. — 
A.  Yes,  sir;  I  knew  he 'was  receiving  money  from  others. 

Q.  Where  did  you  get  that  information,  Doctor?— A.  Well,  I  knew 
some  of  the  others  that  claimed  that  they  had  sent  him  money  for  that 
purpose,  the  same  as  myself,  and  also  from  himself  in  different  con- 
^e^tioU    I  knew  they  seAt  him  money. 

Q.  Did  you  know  iust  how  that  work  was  done,  or  just  how  the 
monev  was  expended  by  Mr.  Clarence  Cunningham  ? — A.  No ;  I  can't 
say  that  I  did.    I  suppose  it  was 

Q.  Do  you  know  for  what  purpose  it  was  expended  ? — A.  Well,  I 
suppose  it  was  spent  for  exploring  the  region  in  general. 

Mr.  Shehidan.  Well,  now,  we  object  to  any  supposition.  We  want 
the  witness's  actual  knowledge,  if  he  has  any. 

Mr.  Grat.  Well,  he  can  give  his  knowledge,  and  also  show  upon 
what  he  bases  it. 

Mr.  Shbkidan.  He  said  he  supposed.    He  didn't  say  he  knew. 

Q.  Well,  just  as  you  recall  it.  Doctor? — ^A.  Well,  that  is  the  only 
way  I  oo^d  answer  it — ^was  that  I  suppose  it  was.    I  was  not  up 
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there,  and  could  not  absolutely  swear  what  he  did  with  the  money, 
is  all. 

Q.  From  the  knowledge  you  did  receive  or  the  information  you 
received  (interrupted)  ? 

Mr.  Sheiudan.  We  object  to  that  question.  . 

Mr.  Hughes.  Let  the  question  be  asked  first  and  always  before  ob- 
jection is  made,  Mr.  Commissioner.  We  have  a  right  to  our  question 
in  full. 

Mr.  Sheiodan.  I  have  a  right  to  object  as  soon  as  the  question  be- 
comes objectionable. 

Mr.  Gray.  Oh,  no;  you  have  not. 

Mr.  Hughes.  If  counsel  will  consult  his  authorities  on  that  sub- 
ject, he  will  find  he  has  the  right  to  object,  but  only  when  the  question 
IS  completed  and  before  answer  is  made. 

Mr.  Sheiodan.  That  is  true  at  times. 

Q.  Doctor,  from  the  information  you  had  just  state  whether  or  not 
you  knew  this  money  was  being  expended  in  general  prospecting 
work  upon  the  field  for  the  purpose  of  ascertaining  whether  or  not 
the  fiela  was  faulted  or  whether  or  not  the  coal  veins,  if  any,  existing 
were  faulty  or  were  of  sufficient  value  to  justify  purchase  from  the 
United  States? 

Mr.  Sheiodak.  I  want  to  enter  the  objection  to  this  question  as 
being  testimony  from  Mr.  Gray  and  not  by  the  witness,  and  as  being 
leading  and  highly  improper  under  the  rules  of  evidence. 

Mr.  Gray.  After  the  examination  that  I  permitted  counsel  to  make 
this  morning  of  his  own  witness,  I  am  surprised  that  he  should  make 
an  objection  to  leading  questions. 

Mr.  SHERmAN.  If  you  did  not  see  fit  to  object  to  them  that  is  your 
loss. 

Mr.  Gray.  Answer  the  question.  Doctor. — ^A.  I  was  satisfied  that 
the  money  was  expended  for  that  purpose. 

Q.  Upon  what  and  from  what  source  did  you  acquire  this  informa- 
tion ? — ^A.  Well,  from  conversations  with  my  brother  and  others,  who 
had  been  up  there  to  see  the  property. 

Mr.  Gray.  That  is  all.  You  may  take  the  witness  for  cross-exami- 
nation. 

Cross-examination  by  Mr.  SHERn>AN: 

Mr.  Sheridan.  Now  for  the  purpose  of  expediting  matters,  I  wish 
to  make  a  statement  concerning  the  cross-examination  of  witnesses 
called  on  the  witness  stand  by  the  claimants  in  this  case.  Of  course, 
under  the  rules  of  practice  and  under  the  rules  of  evidence  as  fol- 
lowed in  the  Department  of  the  Interior  j^nd  the  General  Land  Office, 
as  has  been  stated  by  the  special  commissioner,  all  objections  made 
may  be  made  and  entered  on  the  record.  However,  I  wish  to  have 
one  understanding  concerning  the  objections  from  opposing  counsel, 
and  that  is  that  any  objections  made  for  the  purpose  of  causing  me  to 
deviate  from  the  cross-examination  which  I  propose  to  follow  will 
be  futile. 

Mr.  Hughes.  Will  be  what? 

Mr.  Sheridan.  Will  be  futile.  I  shall  not  deviate  from  the  course 
of  cross-examination  I  have  made  up  my  mind  to  follow.  Of  course, 
objections  made  for  the  purpose  of  objecting  to  the  testimony  on  the 
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grounds  of  irrelevancy,  immateriality,  and  competency  will  so  on  the 
record  under  the  rule,  but  I  wish  to  have  that  understood  oefore  I 
start. 

Mr.^  Hughes.  I  do  not  suppose  that  any  such  explanation  is  neces- 
sary, in  the  light  of  what  the  commissioner  has  announced. 

The  Commissioner.  I  did  not  catch  fully  the  import  of  Mr.  Sheri- 
dan's statement. 

^  Mr.  Sheridan.  It  has  been  my  experience  in  handling  investi^- 
tions  of  this  sort  that  counsel  sometimes  get  the  idea  that  opposmg 
counsel  may  be  dissuaded  from  proceeding  along  lines  he  proposes  to 
develop  by  forcible  objections,  and  I  wish  to  announce  the  futility  of 
anv  enorts  of  that  sort  at  the  start. 

Mr.  Hughes.  It  is  quite  unnecessary  to  make  such  an  announce- 
ment to  us.  We  will  endeavor  to  represent  our  clients  in  accordance 
with  the  rules  of  evidence  and  to  represent  them  fully  according  to 
their  interests. 

Mr.  Sheridan.  How  old  are  you.  Doctor  Cunningham? — A. 
Thirty-eight  years  old. 

Q.  1  ou  are  one  of  the  entrymen  in  this  inquiry,  concerned  in  this 
inquiiy? — ^A.  Yes,  sir. 

Q.  You  retain  your  interest  at  the  present  time  ? — ^A.  Yes,  sir. 

Q.  Are  you  acquainted  with  one  of  the  entrymen,  Mr.  Andrew  L. 
Scofield,  who  is  one  of  the  entrymen  in  this  mquiry? — ^A.  No,  sir; 
I  think  not. 

_Q.  Are  you  sure  of  that? — ^A.  I  do  not  recollect  ever  having  met 
him. 

Q.  Have  you,  at  any  time^  been  acquainted  with  Francis  Jenkins, 
one  of  the  entrvmen  in  this  mquiry? — ^A.  Yes,  sir. 

Q.  When  did  you  first  meet  nim? — ^A.  I  could  not  state  positively, 
but  to  the  best  of  my  recollection  he  used  to  live  at  Wallace,  Idaho, 
and  came  to  Spokane  occasionally  with  Clarence  and  other  people 
from  that  Coeur  d'Alene  district.  I  have  been  up  there  a  good  many 
times  and  met  a  good  many  of  those  people. 

V  Q.  Did  ^you  meet  them  prior  to  becoming  interested  in  the  Alaskan 
coal  and  oil  fields? — ^A.  I  can  not  say  positively;  I  think  it  was  about 
that  time.    I  would  not  be  positive. 

Q.  What  does  Mr.  Jenkins  do,  if  you  know? — ^A.  Why,  I  am  not 
certain  as  to  that    I  think  he  is  a  mining  man. 

Q.  Do  you  know  where  he  lives  at  the  present  time? — ^A.  I  think 
be  is  at  Moscow. 

Q.  Idaho? — ^A.  Idaho,  I  believe;  at  Moscow. 

Q.  Subsequently  to  becoming  interested  in  the  Alaskan  fields,  did 
Tou  at  any  time  meet  Mr.  Jenkins? — ^A.  I  am  not  positive  as  to  that; 
1  do  not  remember. 

Q.  Why  not?— A.  Because  I  don't  remember  of  meeting  him. 

Q.  Because  you  don't  remember  of  meeting  him? — A.  I  don't  re- 
member my  first  meeting  with  Mr.  Jenkins. 

Q.  Do  you  remember  any  other  meetings  with  him  ? — ^A.  Yes,  sir. 

Q.  Enumerate  them  and  state  where  they  were  and  the  nature  of 
the  circumstances  you  met  him. — ^A.  Why,  I  met  him  at  the  Spokane 
Hotel,  in  Spokane. 

Q.  When  f — ^A.  I  can  not  give  days  or  dates.  At  different  periods 
in  the  last  several  years. 
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Q.^  Can  you  give  the  last  meeting? — ^A.  No;  I  could  not  say  any 
particular  meeting. 

Q.  Describe  the  circumstances  of  the  meeting. — ^A.  Well,  I  think 
that  I  just  met  him  with  Clarence  there  as  one  of  the  friends  from 
Wallace. 

Q.  Did  you  ever  have  any  conversation  with  him  at  that  time 
about  anytning? — ^A.  I  can  iiot  recollect  any. 

Q.  Did  you  have  any  conversation  'with  your  brother,  Clarence 
Cunningham,  while  in  tne  presence  of  Mr.  Jenkins  at  that  time  ? — ^A. 
I  don't  remember  anything. 

Q.  Did  you  ever  meet  him  again? — A.  Yes;  I  met  him  the  other 
day. 

Q«  Where? — ^A.  In  a  case;  in  a  mining  case  and  suit  in  Spokane. 

Q.  Did  you  have  any  conversation  with  him  on  this  latter  occa- 
sion? 

Mr.  Gbat.  I  object,  unless  they  are  confined  to  some  matters  con- 
nected with  this  inquiry. 

A.  I  had  no  conversation  with  reference  to  this  matter.  I  had  a 
conversation  with  reference  to  other  matters. 

Q.  You  had  no  conversation  whatever  with  him,  then,  on  either  of 
these  occasions  that  you  refer  to  concerning  the  group  of  entries  now 
under  investigation  f — A.  Not  that  I  remember  of. 

Q.'  Do  you  remember  ever  having  had  any  conversation  with  him 
about  .this  group  of  entries? — ^A.  No,  sir;  I  do  not 

Q.  Are  you  acauanted  with  Charles  J.  Smith,  one  of  the  entrymen 
in  this  group  ? — ^A.  Yes,  sir. 

Q.  When  did  you  first  become  acquainted  with  him? — ^A.  I  think 
about  a  year  ago. 

Q.  Under  what  circumstances? 

Mr.  Gray.  I  object,  as  entirely  immaterial,  as  being — the  meeting 
having  occurred  long  after  all  matters  which  are  being  inquired  into 
here  had  transpired ;  and  it  is  not  proper  cross-examination. 

Mr.  Sheridan.  Bead  the  question. 

(Question  read.) 

A.  If  I  remember  correctly,  he  was  with  Clarence  Cunninjgham 
and,  I  believe,  Mr.  Finch  and  several  others.  I  tbink  I  met  hun  on 
the  street  and  was  introduced  to  him. 

Q.  Did  you  at  the  time  of  the  meeting  with  Mr.  Smith,  as, just  de- 
scribed by  you,  have  any  conversation  whatever  with  him  concerning 
this  group  of  entries? 

Mr.  Gray.  I  object  to  that  as  improper  cross-examination  and  as 
immaterial  and  irrelevant  to  this  inquiry. 

Mr.  Sheridan.  Answer  the  question. 

A.  I  think  he  was  one  of  a  party  of  several  that  had  a  general  con- 
versation about  this — I  don't  mow  just — ^it  was  more  with  reference 
to  getting  the  patents  than  it  was  to  a  particular  entiy. 

Q.  Who  were  those  who  were  present? — ^A.  Well,  Clarence  Cun- 
ningham was  one,  and  I  think  Mr.  Finch,  of  Spokane,  and  I  believe 
Mr.  Wick. 

Q.  Mr.  Hugh  B.  Wick? — ^A.  He  and  others;  I  think  so,  yes;  I 
would  not  be  positive.  I  know  it  was  some  time,  but  what  his  ini- 
tials were  I  don't  know. 

Q.  Where  did  this  meeting  occur! 
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Mr.  Gbat.  Our  objection,  Mr.  Sheridan,  goes  to  all  such  so-called 
cross-examinadon  as  this. 

Mr.  Sheridan.  Very  well.  ' 

A.  Why,  I  can  not  recall  definitely.  I  know  that  it  was  either  on 
the  street  or  afterwards,  I  think,  we  went  to  Judge  Ballinger's  office. 

Q.  Judge  Ballinger's  office?  Now,  what  meeting  was  this! — ^A. 
It  was  one  or  two  years  ago.    I  could  not  recall. 

Q.  Was  it  1907  ? — ^A.  I  can  not  state  positively.    I  know  it  was 

Q.  What  did  you  go  to  Judge  Ballineer's  office  for} 

Mr.  Gray.  I  ooject  as  immaterial,  irr^evant,  and  improper  cross- 
examination.  If  you  want  to  call  him  as  your  own  witness,  you 
may  do  so. 

Mr.  Sheridan.  Well,  we  will  argue  that  point  afterwards,  Mr. 
Gray.    I  do  not  care  to  argue  it  now.    Answer  the  question. 

A.  Well,  I  went  with  them,  and  they  had  some  consultati(»i  with 
Judge  Ballinger. 

Q.  About  what? — ^A.  About  coal  patents,  I  believe,  or  entries. 

Q.  Give  us  in  detail  what  conversation  occurred,  as  far  as  you  can 
recall  it. — ^A.  I  can  not  recall  very  much  of  the  convei^tion.  I  was 
only  there  a  few  minutes.  I  went  more  on  the  invitaticm  of  my 
brother  to  meet  them,  I  took  no  part  in  the  conversation,  and  I  do 
not  recall  very  much  about  it. 

Q.  Well,  how  much  do  you  recall? — ^A.  Well,  that  I  can  not  state 
anything  particular  that  I  do  recall. 

Q.  Your  memory  is  very  poor  on  that? — ^A.  Quite  poor. 

Mr.  Gray.  I  object  to  the  form  of  that  question  as  improper 
entirely  under  all  the  rules  of  evidence. 

Mr.  DHERmAN.  I  wish  to  call  the  attentioil  of  counsel  for  daimants 
to  the  fact  that  investigations  of  this  kind  are  peculiar  and  different 
from  the  ordinary  court  inquiries,  for  the  reason  that  the  authority 
who  passes  upon  the  testimony  introduced  is  not  present,  and  the 
conduct  of  the  witness  is  a  matter  to  be  put  of  record  when  it  has 
any  si^ificant  bearing  in  this  case. 

Mr.l9uoH£S.  We  wish  at  this  time,  and  without  intending  to  be 
sarcastic,  to  suggest  that  we  think  that  we  understand  the  nature  of 
this  inquir3r,  ana  the  tribunal  which  passes  upon  it,  and  the  power 
and  authority  of  that  tribunal,  without  any  advice  or  information 
from  opposing  counsel  j  and  we  earnestly  and  emphatically  protest 
against  the  suggestion  implied  in  the  statement  oi  counsel  that  the 
conduct  or  demeanor  of  tnis  witness  is  other  than  that  which  com- 
ports with  honesty,  integrity,  and  dignity  and  self -poise.  Our  only 
regret  is  that  the  tribunal  which  passes  upon  this  testimony  can  not 
see  and  hear  the  witness. 

Mr.  SHERmAN.  That  is  also  my  regret,  because  the  lapse  of  memory 
of  this  witness  is  very  remarkable 

;Wfr.  Gray  (interrupting).  I  resent  that 

Mr.  Hughes  (interrupting) .  We  want  to  enter  our  protest  a^^inst 
the  undignified,  improper,  and  unprofessional  conduct  of  this  in- 
terrogator. 

The  Wmness  f interrupting).  I  would  like  to  explain 

'Mr.  Hughes  ^interrupting).  Now,  this  commissioner  has  indi- 
cated in  the  beginning  that  comments  would  be  unnecessary,  pro- 
T<^ed  by  opposing  counsel  in  this  case.  We  will  do  nothing  but 
make  our  objections  if  counsel  will  refrain  from  argument  or  com- 
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ments;  but  we  can  not  be  intimidated  into  any  disregard  of  the 
rights  of  our  clients  by  counsel  representing  the  Govemment. 

Mr.  Sheridan.  Well,  now,  I  will  state,  for  the  information  of  Mr. 
Hughes  that  it  is  not  my  purpose  to  enter  into  any  argument:  but 
sinoe  he  volunteered  the  comment  on  the  perfect  behavior  ox  the 
witness  on  the  stand,  and  since  that  was  Mr.  Hughes's  opinion  of 
him,  why,  I  think  I  have  the  right  to  similarly  volunteer  my  opinion; 
and  in  reply  to  any  statement  as  made  by  opposing  counsel  con- 
cerning the  conduct  of  anv  of  their  witnesses  produced,  as  to  de- 
meanor or  otherwise,  I  shall  meet  it  with  my  opinion. 

Mr.  Hughes.  Mr.  Commissioner,  I  made  no  remark  until  after 
counsel  had  made  an  improper  remark  endeavoring  to  put  his  photo- 
graph of  this  witness  in  the  record.  I  shall  do  m  this  case,  and  I 
speak  for  my  associate  counsel  also,  nothing  in  the  course  of  this 
trial  which  is  not  provoked  first  by  opposing  counsel.  We  will  make 
no  arguments  and  no  remarks,  except  to  propound  our  questions  and 
note  our  objections,  unless  counsel  first  volunteers  to  go  beyond  the 
scope  defined  by  the  commissioner. 

Mr.  Sheiudan.  I  have  nothing  further  to  say  now. 

The  WrrNBSS.  I  would  like  to  have  the  opportunity  of  making  a 
statement  that  is  in  explanation  of  my  poor  memory.  The  matter 
is  simplv  this,  that  I  had  absolute  and  ample  confidence  in  the  hon- 
esty and  integrity  of  my  brother,  who  was  representing  me  in  this 
work,  and  I  have  paid  very  little  attention  to  the  details  of  the 
progress  of  the  doing  of  the  whole  transaction.  I  met  these  gen- 
tlemen in  a  formal  way,  and  I  never  took  any  part  in  any  conversa- 
tions and  doings,  and  copsequently  it  made  no  particular  impression 
upon  me,  and  perhaps  my  memory  is  not  as  good  as  it  might  be 
in  the  same  connection. 

Q.  Was  this  the  only  meeting  that  you  had  with  Mr.  Smith  con- 
cerning these  entries? 

Mr.  Gray.  I  make  the  same  objection. 

A.  I  do  not  recall  whether  I  ever  met  Mr.  Smith  concerning  these 
entries  in  reference  to  that  again. 

Q.  Again?— A.  I  have  never  met  Mr.  Smith  over  two  or  three 
times  in  my  life,  and  I  never  was  over  a  few  moments  in  his  pres- 
ence. 

Q.  Did  you  ever  meet  Mr.  Horace  C.  Henry? — ^A.  Yes,  sir. 

Q.  Did  you  meet  him  at  an^  time  since  you  became  interested 
in  Alaska,  and  was  such  meeting  in  reference  to  the  entries  now 
under  investigation?— A.  The  first  time  I  met  Mr.  Henry  was  in 
reference  to  some  railroad  work.  He  was  contractor  for  the  Mil- 
waukee, for  a  large  amount  of  work  for  the  Milwaukee,  and  I 
called  on  him  with  reference  to  endeavoring  to  get  some  of  that 
surgery  work  for  the  contractor. 

Q.  My  question  is.  Did  you  ever  meet  him  in  connection  with  the 
entries  now  under  investigation  ? — ^A.  I  might  have  been  present  at 
a  meeting  at  which  I  met  Mr.  Smith,  but  I  can  not  recall  it. 

Q.  Then,  according  to  the  best  of  your  recollection,  you  do  not 
recall  ever  meeting  Mr.  Henir,  one  of  the  entrymen  in  tins  group,  at 
any  time  in  connection  with  these  entries  or  the  consideration  of  these 
entries? — ^A.  I  can  not  answer  it  in  any  other  way.  I  met  him  sev- 
eral times,  but  I  do  not  remember  that  I  ever  met  him  in  connect 
tion  with  this  outside.    Whether  he  was  present  or  not  I  am  not  sure. 
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Q.  Are  you  acquainted  with  Imatius  Mullen,  one  of  the  entrymen 
in  this  group! — ^A.  No,  sir;  I  believe  not. 

Q.  Are  you  acquainted  with  Heniy  White,  who  was  also  one  of 
the  entnrmen  ? — ^A.  Yes,  sir. 

Q.  When  did  you  first  meet  him!  And  state  whether  or  not  that 
meeting,  or  any  other  meetings  you  ever  had  with  him,  were  in  con- 
nection with  these  entries  or  in  connection  with  any  of  them. 

Mr.  Gray.  We  object  to  the  form  of  the  question  and  also  to  the 
question,  upon  the  ground  that  it  is  improper  cross-examination. 

A.  I  met  him  in  connection  with  these  entries,  I  believe,  the  same 
as  I  had  met  the  other  gentleman  mentioned.  I  have  one  distinct 
recollection  of  meeting  him,  and  since  his  recent  return  after  he 
went  up  on  the  OMo,  That  was  since  his  return.  I  met  him  and 
talked  with  him  about  the  shipwreck. 

Mr.  Hughes.  Speak  a  little  louder,  please. 

A.  I  say,  since  his  return  from  the  intended  trip  to  Alaska  on  tlie 
Ohio^  after  he  came  back  to  Spokane,  I  met  him  and  talked  with  him 
in  general  about  the  shipwreck,  and  also  the  prospect  of  his  getting 
our  patents. 

Qi  Was  that  during  the  present  year ! — ^A.  Yes ;  during  the  present 
year. 

Q.  About  what  month! — ^A.  Well,  that  is  a  matter  of  about  one 
or  two  months  a^o.    Perhaps  two  months  ago. 

Q.  Oive  us,  briefly,  as  near  as  you  can,  what  conversation  you  had 
with  him  concerning  the  patent  to  these  entries! 

Mr.  Grait.  I  object  to  that  as  absolutely  immaterial,  irrelevant,  and 
not  proper  cross-examination. 

A.  Why,  there  was  very  little,  if  any,  conversation  with  reference 
to  Datents.    More  conversation  with  reference  to  newspaper  articles. 

Q.  Could  you  recall  any  of  the  points  made! — ^A.  I  can  with  refer- 
ence to  the  newspaper  talk,  but  not  with  reference  to  this. 

Q.  What  was  it! 

Mr.  Gray.  I  object  to  that. 

A.  Well,  the  particular  conversation  was  with  reference  to  articles 
which  were  appearing  in  the  Spokesman  Review  and  in  reference  to 
answering  these  articles. 

Q.  Did  you  ever  at  any  time  prior  to  or  subsequent  to  this  meeting 
referred  to  by  you  have  any  otner  meeting  with  Mr.  White  at  which 
you  discussed  or  considered  the  entries  now  under  investigation! 

Mr.  Gray.  I  make  the  same  objection. 

A.  I  can  not  recall  particularly. 

Q.  Are  you  acquainted  with  Henry  W.  Collins,  one  of  the  entry- 
men  in  this  inquiry ! — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  him !— A.  About  nine  years. 

Q.  Did  you  ever  have  any  conversation  with  him  concerning  these 
entries! — ^A.  I  think  so. 

Q.  When  and  where! — ^A.  Well,  I  can  not  state  positively  as  to 
that.  I  have  had  general  conversations  with  any  personal  friends  I 
had  interested  with  me  in  the  same. 

Mr.  Gray.  Understand,  Mr.  Sheridan,  my  objection  goes  to  all 
of  this  line  of  examination,  without  repeating  it,  as  improper  in  my 
judgment.    I  desire  to  object  to  all  of  it. 

]M&.  SHERn>AK.  That  is  my  understanding,  but  whether  it  is  im- 
proper remains  to  be  determmed. 
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Mr.  Hughes.  The  only  thing  I  want  to  know  is  that  the  record 
shows  that  the  objections  are  continued  throughout  without  our  en- 
cumbering the  record  with  a  repetition  of  them,  if  that  may  be  the 
understanding  ? 

Mr.  Shebidan.  Yes. 

Mr.  Gray.  As  far  as  it  may  go  to  the  line  of  examination  where 
the  questions  are  of  the  same  character  to  this  objected  to ;  any  dif- 
ferent questions  asked  we  will  make  our  specific  objection  to  them. 

Mr.  bH£HU>AK.  Yes.  I  want  vou  to  confine  your  answer  to  Mr. 
White;  I  want  to  know  if  you  had  an]^  conversations  with  him  at 
any  time  concerning  these  entries,  and  give  the  substance  of  the  c(A- 
versations. 

Mr.  Gray.  Mr.  Collins,  you  i^oke  of? 

Mr.  Sheridan.  Yes,  Mr.  Collins.    Just  make  that  Mr.  Collins. 

A.  Well,  I  knew  Mr.  Collins  was  interested  in  the  claims  up  there 
the  same  as  myself. 

Q.  How  dia  you  know  that? — ^A.  Well,  through  mv  conversations 
with  him,  and  also  my  brother  knew  he  was  one  of  the  entrymen  in 
that  field. 

Q.'How  long  ago  was  it  you  learned  of  that  fact? — ^A.  Well,  I 
think  he  was  one  of  the  early  entrymen.  I  knew  Mr.  Collins  long 
before  that,  and  I  frequently  have  seen  him,  every  time  he  came  to 
Spokane,  and  I  have  been  hunting  with  him  and  we  have  been  very 
good  personal  friends. 

Q.  How  far  back  could  you  remember  having  had  a  conversation 
with  him — about  what  year — concerning  these  entries? — A.  I  can 
not  recall  any  definite  conversations.  I  know  I  have  talked  with 
him  about  them,  but  any  particular  definite  conversation  I  can  not 
recall. 

Q.  Do  you  remember  a  conversation  with  him  concerning  this 
matter  as  early  as  1902  ? — ^A.  No,  sir ;  I  do  not. 

Q.  Do  you  remember  a  conversation  with  him  in  1903? — A.  No, 
sir :  I  can  not  recall  any  definite  time. 

Q.  What  year?    You  can  not  fix  a  year? — ^A.  I  can  not;  no. 

Q.  But  you  do  recall  having  had  converaations  with  him  con- 
cerning it? — A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Fred  C.  Davidson,  one  of  the  entry- 
men  in  this  group  ? — ^A.  Yes,  sir. 

Q.  How  long  nave  you  known  him? — ^A.  About  ten  years. 

Q.  Have  you  at  any  time,  since  you  became  interested  in  the 
Alaskan  field,  had  any  conversations  with  him  concerning  these 
entries? — A.  Yes,  sir. 

Q.  Give,  as  near  as  you  can,  the  time  and  the  place  and  the  substance 
of  that  conversation. — A.  Well,  Mr.  Davidson  was  one  of  the  original 
entrymen  who,  together  with  myself,  put  up  money  for  Clarence's 
first  expenses  to  Alaska.  The  only  part  of  a  definite  conversation 
I  can  recall  is  we  frequently  met,  and  he  would  say,  "  I  got  a  draft 
from  Clarence,"  or,  "  Clarence  made  a  draft  on  me  for  money,"  and 
I  would  compare  notes  with  him  with  reference  to  that,  and  he  did 
also. 

Q.  Do  you  recall  any  of  these  drafts?  How  much  they  were  for, 
or  when  you  had  your  attention  called  to  them? — ^A.  Ob,  they  were 
frequently  for  all  the  way  from  $100  to  $500. 
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Q.  Can  yoa  recall  the  year  or  the  month  on  which  any  of  them 
were  drawn  ? — ^A.  Why,  not  definitely.  I  think  every  year  since  we 
first  started  to  spend  any  money  there. 

Q.  Is  this  all  you  recall  of  your  dealings  with  Mr.  Davidson  con- 
cerning this  group  of  entries! — A.  Why,  I  can  recall  different  con- 
versations as  to  the  question  of  the  value  of  the  claims,  and  the 
3uestion  of  the  quality  of  the  coal  and  the  improvement  of — some 
ay  they  might  oe  valuable. 

Q.  That  is  as  near  as  you  can  recall? — ^A.  Well,  that  is  the  gen- 
eral substance  of  about  the  conversation ;  yes. 

Q.  Can  you  give  them  in  any  greater  detail  than  you  have  given 
them? — ^A.  No:  I  think  not  pertaining  to  that. 

Q.  When  did  you  last  see  Mr.  Davidson  concerning  his  entry? — 
A.  Well,  I  can  not  say  that  I  have  seen  him  concerning  those  at  any 
particular  time.  I  have  frequently  met  him.  I  have  met  him  almost 
every  day,  but  concerning  them,  1  can  not  say  I  have  met  him  par- 
ticular^ with  regard  to  that. 

Q.  When  did  you  last  meet  and  converse  with  him  concerning 
these  entries? — ^A.  Why,  the  last  time  I  met  him  was,  I  thi|ik,  day 
before  yesterday,  when  I  left  Spokane  and  came  over  here,  and  I 
conversed  with  mm  about  the  probability  of  whether  I  could  be  here 
so  I  could  get  away  in  time  to  make  mj  connections  East 

Q.  Was  that  the  only  thing  in  this  matter  that  you  discussed 
with  him  at  that  time  ? — ^A.  That  is  practically  all. 

Q.  Do  you  recall  anything  else  ? — ^A.  No,  sir ;  I  do  not 

Q.  Are  you  acquainted  with  Michael  Doneen,  one  of  the  entry- 
men  in  this  group  I — ^A.  Yes,  sir. 

Q.  How  long  have  vou  known  him  ? — ^A.  I  have  known  him  about 
the  same  time  I  have  known  Mr.  Davidson,  or  shortly  afterwards. 

Q.  When  did  you  first  ever,  if  at  all,  meet  Mr.  Doneen,  and  ever 
have  any  conversation  with  him  concerning  these  entries  ? — A.  Why, 
I  think  about  the  time  that  Clarence  first  went  to  Alaska. 

Q.  About  1902?— A.  I  think  so.  No,  I  believe  about  1903.  I 
dcmt  remember  whether  I  saw  him  in  1902  or  not.  I  did  not  know 
him  very  well  at  that  time;  I  knew  him  more  through  Mr.  Davidson. 

Q.  Did  you  ever  have  any  conversation  with  him  concerning  these 
entries? — ^A.  Yes.  sir. 

Q.  What  was  tne  substance  of  that  conversation? — A.  Why,  it  was 
▼ery  much  the  same  as  the  conversation  with  Mr.  Davidson,  that — 
when  was  Clarence  going  to  come  back,  or  when  have  you  heard  from 
him.  Conversations  of  that  character.  Never  had  anything  very 
dc^ite  to  talk  about  with  them. 

Q.  Did  you  at  any  time  meet  Mr.  Doneen  and  have  conversations 
with  him  concerning  these  entries  in  the  presence  of  any  other  of 
the  entrymen? — ^A.  1  believe  so;  yes. 

Q.  Where  and  when? — ^A.  Why,  if  I  remember  right,  about  a 
year  or  two  years  ago;  meeting  him  at  Mr.  Finch  and  Campbell's 
office  in  Spokane. 

Q.  Were  there  any  other  of  the  entrymen  present? — ^A.  Yes,  sir. 

Q.  Who  were  they  ? — ^A.  Why,  I  remember  Mr.  Finch  was  present 
and  I  believe  Mr.  Burbidge ;  and  T  think  Mr.  Moore. 

Q.  Miles  C.  Moore? — A.  No;  I  think  his  nephew,  Mr.  F.  Cushing 
Moore. 
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Q.  Any  others? — ^A.  I  think  there  were  other  persons  present,  but 
I  can  not  recall.  I  can  not  state  positively  whether  Mr.  Moore  was 
present  or  not. 

Q.  Do  you  recall  if  any  of  those  persons  present  on  that  occasion 
were  entrymen  in  this  group? — ^A.  I  think  they  were. 

Q.  Can  you  recall  roughly  about  what  number  altogether  were 
present  at  that  time? — ^A.  I  tiiink  there  were  seven  or  ei^t. 

Q.  What  was  the  purpose  of  that  meeting? 

Mr.  Hughes.  That  is  objected  to  as  calling  for  the  conclusion  and 
opinion  of  the  witness  as  well  as  upon  the  other  grounds  as  before 
urged. 

Q.  Answer  the  question. — ^A.  Why,  I  think  that  meeting  was 
called,  if  I  recollect  right — I  was  telephoned  to  and  asked  to  come 
down  to  discuss  something  with  reference  to  the  property.  Clarence 
was  absent,  I  know.  I  think  it  was  probably  on  account  of  his 
absence,  perhaps,  that  I  attended  the  meeting,  or  I  think  somebody 
had  a  proposition  to  make  in  reference  to  a  sale  or  a  purchaser  for 
the  property. 

Q.  Who  called  you  by  telephone? — ^A.  I  could  not  say  whether  it 
was  Mr. — I  think  some  of  the  clerks  for  Mr.  Finch. 

Q.  The  call  came  from  Mr.  Finch's  office? — ^A.  I  believe  so,  to  the 
best  of  my  recollection. 

^  Q.  What  do  you  recall  concerning  the  proposition  made  at  that 
time,  or  talked  of  at  that  time  concerning  the  sale  of  the  property  ? — 
A.  Why,  there  was  a  party  by  the  name  of  Hayes — Jerry  Hayes. 

Q.  Jerry  Hayes? — ^A.  Yes.  He  wanted  to  make  an  offer  for  the 
coal  property. 

Q.  Did  he  make  it? — ^A.  He  said  he  was  authorized  by  somebody 
to  make  an  offer  for  the  property,  and  if  it  was,  whether  he  made  it 
or  not  I  can  not  say. 

Q.  Do  you  recall  by  whom  he  was  authorized  to  make  this  offer? — 
A.  No ;  I  do  not.    I  believe  he  told  who  it  was,  but  I  do  not  recalL 

Q.  Where  does  Jerry  Hayes  live? — A.  In  Wallace. 

Q.  Idaho? — ^A.  Wallace,  Idaho;  yes. 

Q.  How  long  did  this  meeting  lest? — ^A.  Just  a  few  minutes. 

Q.  Were  there  any  notes  kept  of  it? — ^A.  Not  that  I  know  of.  It 
was  an  informal  meeting.  I  know  that  it  lasted  a  very  few  minutes. 
Some  one  said  we  are  in  no  position  to  consider  any  offers  for  some- 
thing we  do  not  yet  own,  and  that  ended  it 

Q.  You  are  quite  certain  you  can  not  recall  upon  behalf  of  whom 
this  offer  was  made? — ^A.  Yes.  I  can  not  say  that  I  even — ^I  won't 
say  positively  that  he  stated  who  it  was,  but,  however,  it  was  some- 
body unknown  and  unheard  of  to  me  in  the  matter,  and  I  do  not 
remember. 

Q.  Is  this  the  only  meeting  of  this  sort  you  attended  concerning 
this  property  ? — ^A.  W  ith  reference  to  somebody  purchasing  the 
property? 

Q.  With  reference  to  anything  concerning  the  property? — ^A.  I 
recall  attending  a  meeting  where  there  was  some  talk  about  some- 
thing in  the  same  line.  I  think  it  was  about  the  same  time,  or  near 
the  same  time. 

Q.  Well,  where  was  it? — ^A.  In  the  same  place,  in  Mr.  Finch's 
office. 
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Q.  What  was  the  purpose  of  this  other  meeting  to  which  you 
refer  t — ^A.  Well,  it  was  something  similar,  in  raising  money  to^I 
think  some  one  had  made  a  similar  offer,  or  something  to  hcdp  provide 
funds  to  develop  the  coal. 

Q.  Who  had  made  the  offer  on  this  second  occasion! — ^A.  Why,  I 
can  not  state  who  made  it.  I  think  the  offer  came  through,  I  think, 
Clarence  Cunningham,  I  believe.  It  either  came  through  him,  or 
Finch  and  Campbell,  or  some  of  them.  I  know  there  was  some 
proposition  [witness  did  not  complete  answer]. 

Q.  This  was  in  Mr.  Finch's  office  also !— A.  Yes,  sir. 

Q-  About  how  many  years  a^o  was  this  second  meeting? — ^A.  It 
was  about  two  years  ago,  I  think. 

Q.  Who  else  were  present? — ^A.  Why,  I  think  ex-Qovemor  Moore, 
Mr.  Finch,  and  Mr.  Campbell,  and  Mr.  Clarence  Cunningham,  ^nd, 
I  believe^  Mr.  Doneen  ana  Mr.  Davidson,  to  the  best  oi  my  recollec- 
tion.   That  is  all  I  can  recall. 

Q.  Were  there  any  others  present,  whose  names  you  do  not  now 
recall? — ^A.  There  may  have  been;  I  can  not  state. 

Q.  Were  all  those  present  entrymenin  this  group? — A.  I  believe  so. 

Q.  What  was  done  concerning  this  second  offer  at  this  meeting? — 
A.  Why,  I  do  not  recollect.  I  think  I  was  called  away  from  the 
meeting,  and  did  not  stay  to  the  final. 

Q.  Was  anything  demiitely  done  about  the  offer  while  you  were 
present? — ^A.  I  believe  not^  to  my  recollection. 

Q.  Was  there  anything  aone  alter  you  departed,  of  which  you  were 
subseauently  advised? — ^A.  Well,  that  I  can  not  state  positively. 

Q.  Why  f— A.  Because,  as  I  stated  before,  I  paid  very  little  atten- 
tion to  the  details  of  the  matter,  and  the  general  conversation  about 
different  thines,  and  the  long  time  elapsing,  and  I  have  had  a  great 
many  other  things  to  look  after,  ana  I  never  gave  any  particular 
attention  to  it. 

Q.  Do  you  recall  the  name  of  the  party  making  the  offer  on  this 
occasion? — A.  No,  sir.  I  think  it  came  from  Clarence.  Who  it  was, 
I  can  not  state  positively  at  all. 

Q.  When  you  say  Clarence,  you  mean  Clarence  Cunningham,  your 
brother,  who  was  agent  for  tne  entrymen  in  connection  with  this 
group? — ^A.  Yes.  Cme  thing  other  in  addition  I  can  say:  I  think 
that  they  went  to  Salt  Lake  City  to  see  whoever  the  party  was,  but 
what  the  party's  name  was — ^I  think  it  was  Russell,  or  something 
like  that.    I  can  not  give  any  definite  name. 

Q.  You  say  that  Clarence  Cunningham  went  to  Salt  Lake  for  the 
purpose  of  attending  to  this  offer? — ^A.  I  think  that  Clarence  Cun- 
ningham and  ex-Governor  Moore  and  somebody  else  went  to  Salt 
I>ake  to  consult  with  somebody  who  wanted — ^who  had  wired,  or 
otherwise  wanted  to  talk  with  them  about  the  property — make  an 
offer  for  the  property. 

Q.  Yes. — ^A.  Anytning  definite  I  can  not  state. 

Q.  Were  there  any  other  meetings  than  those  two  that  you  were 
present  at  concerning  these  entries? — ^A.  I  can  not  recall  any  definite 
meeting  than  the  ones  I  have  mentioned. 

Q.  Ate  you  acquainted  with  Frank  F.  Johnson,  one  of  the  entry- 
men  in  this  group? — ^A.  I  do  not  think  I  am*  I  do  not  think  I  am.  I 
can  not  place  him. 
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Q.  Clarence  Cunningham,  your  brother,  has  been  and  is  the  agent 
for  the  entrymen  now  being  inquired  into  about  this  Alaska  property, 
at  all  times,  hasn't  he? — ^A.  I  believe  so. 

Mr.  Gray.  I  desire  to  object  to  that  upon  the  further  ground  that 
it  is  not  the  be^  evidence  as  well  as  improper  cross-examination. 

Q.  Do  you  know  of  any  other  man  at  any  time  ever  having  been 
the  agent  for  the  entrymen,  or  any  of  them,  in  connection  with  these 
entries? — ^A.  No,  sir;  I  do  not. 

Q.  Now,  Doctor,  what  conversation,  if  any,  have  you  had  witii 
your  brother,  Clarence  Cunningham,  concerning  these  entries?  And 
in  answering  these  questions,  please  give  us,  as  near  asyou  can,  the 
time  and  the  place  when  the  conversation  occurred.  To  assist  you 
in  arriving  at  the  matter  more  promptly,  when  did  you  first  have  anv 
conversation  with  your  brother  concerning  Alaska? — A.  It  was  back 
in  1902,  shortly  after  I  had,  as  I  said,  put  up  money  to  send  some 
prospectors  to  Alaska.  After  I  had  done  so,  I  know  that  I  had  talked 
with  Clarence  Cunningham  with  reference  to  it,  and  told  him  what  I 
had  done  and  conversed  with  him  with  reference  to  that. 

Q.  Did  you  subscribe  any  money  in  1902  for  any  work  to  be  car- 
ried on  by  Clarence  Cunningham  in  Alaska  ? — A.  I  subscribed  money 
to  him,  yes;  I  know  I  subscribed  money  in  1902;  and  I  think  it  was 
for,  as  I  stated  before,  for  patenting  operations  and  the  general  exam- 
ination of  coal  lands,  and  also  oil  nelds  in  Alaska. 

Q.  Did  you  make  remittances  to  Clarence  Cunningham  for  the 
purposes  of  investigation  or  investment  in  Alaska  regularly  from 
tiien  on  down  to  date,  say,  about  yearly? — ^A.  Yes;  I  made — ^I  can  not 
say  regularly,  but  irregularly,  every  year — ^I  made  frequent  remit- 
tances. 

Q.  More  than  one  a  year? — ^A.  I  think  so.  I  think  it  would  aver- 
age more  than  that,  considerably. 

Q.  Yes ;  can  you  recall  the  greatest  number  of  remittances  that  you 
made  for  this  purpose  in  any  one  year? — ^A.  No;  I  can  not. 

Q.  Now,  did  you  ever  have  any  conversations  that  you  recall  sub- 
sequent to  Clarence  Cunningham^  departure  for  Alaksa,  for  the  pur- 
pose of  prospecting  the  field,  concerning  these  properties,  and  what 
was  to  be  done  with  them  ? 

Mr.  Hughes.  May  I  ask^  do  you  intend  to  direct  this  to  any  per- 
son? This  question  calls  simply  for  conversations  indefinitely  with 
anyone,  whether  concerned  in  this  matter  or  not.  The  question  is  in- 
definite in  general.  If  that  is  the  purpose  of  it,  it  is  subject  to  an- 
other objection. 

Mr.  Sheridan.  Please  read  the  question. 

(Question  read.) 

Mr.  Hughes.  You  do  not  ask  with  whom. 

Mr.  Shemdan.  I  mean  with  Clarence  Cunningham. — A.  Yes ;  1 
have  had  conversations  with  him. 

Q.  How  soon  after  his  return  from  his  first  trip  to  Alaska  did  you 
have  any  conversations  in  which  you  took  up  and  considered  the 
Alaska  coal  entries  now  under  investigation  ? — A.  Why,  I  think  im- 
mediately after. 

Q.  What  was  the  substance  of  the  conversation  when  he  came 
back? — ^A.  Well,  there  was  a  number  of  very  good  coal  claims  there, 
and  he  brought  back  samples ;  and  he  showed  me  the  samples  and  told 
me  about  tests  and  analyses  and  other  things  he  had  done  with  ref- 
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erence  to  the  oaality  and  value  of  the  coal,  and  about  the  advisability 
of  returning  tor  further  investigation. 

Q.  Did  you  discuss  with  him  at  this  time  the  question  of  the  de- 
velopment of  your  entry! — ^A.  Not  that  I  can  specifically  remember. 
I  remember  of  his  telling  me  about  it. 

Mr.  Ghat.  To  what  time  do  jou  refer  f 

Mr.  SHEmoAN.  To  Mr.  Cunmngham's  return  from  Alaska  after  his 
first  trip. 

Mr.  (jrRAT.  Objected  to;  no  foundation  laid  for  the  question;  for 
the  further  reason  there  is  no  evidence  that  there  was  an  entry  at  that 
time  upon  his  return  from  the  first  trip. 

Q.  Answer  the  Question. — ^A.  Why,  he  spoke  about  the  advisability 
of  returning  to  Alaska,  saying  if  he  did  that  he  must  take  up  pro- 
visions and  men  and  horses  and  build  roads  and  put  up  buildings. 

Q.  What  for? — ^A.  For  the  men  to  live  in  that  ne  was  going  to  put 
on  these  ooal  claims. 

Q.  How  manv  men  did  he  propose  to  put  on  these  coal  claims! — 
A«  I  can  not  tell  you.    That  was  m  his  discretion. 

Q.  Did  he  describe  anything  about  the  extent  of  the  supplies  or 
material  which  he  would  have  to  take  up  there  at  that  time! — ^A.  I 
think  he  told  me  he  took  up  25  tons. 

Q.  Of  what? — ^A.  Well,  just  provisions.  I  don't  know  what. 
Canned  goods,  meat,  bacon [witness  stopped]. 

Q.  Was  this  all  for  the  purpose  of  developing  your  entry !— A.  Not 
my  entrv  alone. 

Q.  What  other  entries! — A.  Of  the  other  gentlemen  he  was  rep- 
resenting, as  well  as  myself. 

Q.  At  that  time ! — ^A.  Yes. 

Q.  About  how  many  was  he  representing  at  that  time! — ^A*  Why, 
I  can  not  recall.  I  know  there  were  a  number,  but  I  never [wit- 
ness stopped]. 

Q.  Were  tnere  twenty ! — ^A.  I  can't  say  that  To  the  best  of  my 
recollection,  he  told  me  there  was  22  claims,  and  I  suppose  from 
that  there  would  be  22  representations. 

Q.  Do  you  recall  any  more  of  the  conversation  held  at  that  time 
concerning  this  matter! — ^A.  Well,  he  told  me  about  the  snow  and 
the  rain  and  the  weather  up  there  and  the  hardships  of  the  country 
and  the  difiiculty  of  getting  in  supplies ;  told  about  the  wind. 

Q.  Did  he  say  anything  about  how  he  proposed  to  develop  this 
property! — ^A.  Why,  he  said  he  would  have  to  do  development  work 
on  each  claim.  He  would  have  to  test  out  the  value  ox  each  claim 
and  do  work  on  each  claim,  as  I  understood  it. 

Q.  Did  he  go  into  any  details  as  to  what  mode  he  intended  to  pur- 
sue in  placing  coal  on  tne  market! — A.  No,  sir. 

Q.  Did  he  go  into  any  details  about  cooperating  with  his  other 
friends  and  having  them  cooperate  with  him  for  the  purpose  of  de- 
veloping these  entries  jointly ! — A.  No,  sir ;  not  to  me ;  he  did  not. 

Q.  Efe  did  not  mention  anything  of  that  sort  to  you ! — ^A.  No,  sir. 
Do  I  understand  that  question  correctly !    I  would  like 

Mr.  Shviodan.  Reaa  it. 

(Secord  read  by  the  stenographer.) 

Q.  Did  you,  at  any  time  subsequent  to  this  last  conversation  re- 
ferred to,  nave  any  further  conversation  with  Clarence  Cunningham 
concerning  these  entries ! — ^A.  Why,  I  have  had  similar  conversations 
often  ever  since. 
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Q.  When  was  the  next  one  after  that  just  enumerated  by  you? — ^A. 
I  can  not  recall  the  specific  conversation. 

Q.  You  can  not  recall  the  time  or  place? — ^A.  No,  sir. 

Q.  Can  you  recall  the  substance  oi  the  conversation? — ^A.  No;  the 
substance  has  already  been  gone  over.  That  has  been  about  the  sub- 
stance of  practically  all  the  conversations,  I  believe. 

^  Q.  So  tnat  at  none  of  these  conversations  was  the  subject  of  com- 
bining and  jointly  developing  these  entries,  as  far  as  you  know? — A. 
No.  sir. 

Q.  Did  you  ever  sign  any  papers  concerning  the  joint  development 
of  thesQ  entries  now  under  consideration? — ^A.  No,  sir;  I  did  not. 

Q.  Did  vou  ever  authorize  anybody  else  to  sign  such  a  paper  for 
you  ? — ^A.  No,  sir ;  I  did  not 

Q.  Were  you  ever  a  party  to  any  offer  to  dispose  of  this  property 
to  persons  other  than  the  entrymen? 

Mr.  Gray.  I  object  to  the  form  of  the  question ;  and,  further,  I  ob- 
ject to  the  question  upon  the  ground  that  it  should  be  confined  to  a 
time  prior  to  the  payment — ^to  the  location — and  should  be  definite  as 
to  the  time  when  the  information — as  to  which  the  information  is 
sought 

Mr.  SHERmAK.  Bead  the  question. 

(Question  read  by  the  stenographer.) 

The  Commissioner.  Answer  the  question. 

Mr.  Gray.  I  further  object  to  the  form  of  the  question  as  contain- 
injg  an  inference  whidi  is  not  justified  by  any  t^imony  which  the 
witness  has  given. 

Mr.  SHERmAN.  Now,  please  read  the  question  again  so  that  the 
doctor  may  get  it. 

^Question  read  by  the  stenographer.) 

A.  As  I  stated  in  answer  to  previous  questions,  I  was  present  when 
there  was  an  offer  made  in,  I  think,  it  was  1907  or  1908,  and  I  stated 
about  meetings  which  were  held  about  the  same  time  and  in  the  same 
year.    Other  than  those  stated,  I  never  was. 

Q.  Are  you  acquainted  with  A.  B.  Campbell,  one  of  the  entrymen 
in  this  group? — A.  Yes,  sir. 

Q.  How  long  have  you  known  him? — ^A.  Six  or  seven  years. 

Q.  Have  you  ever  had  any  conversation  or  dealings  with  him  con- 
cerning these  entries? — ^A.  No,  sir;  not  other  than  the  few  I  was  at — 
a  couple  of  meetings. 

Q.  At  the  two  meetings  already  indicated  by  you? — ^A.  Yes,  sir. 

Q.  That  was  the  onl^  time  that  you  had  any  conversation  or  deal- 
ings with  him  concerning  these  entries? — A.  That  is  just  the  general 
conversations  with  him  personally ;  I  can  not  recall  any  personal  con- 
versations with  him  regarding  it. 

Q.  Are  you  acquainted  with  Henry  Wick,  one  of  the  entrymen  in 
this  group? — ^A.   les;  I  have  met  him,  I  think,  once  here  in  Seattle. 

Q.  How  long  ago? — ^A.  I  believe  it  was  last  year. 

Q.  At  the  time  you  met  him  did  you  have  any  conversation  or 
negotiation  with  him  concerning  these  enttdes? — A.  No,  sir;  I  did  not. 

Q.  Did  you  at  any  other  time? — ^A.  No,  sir;  I  never  had  a  personal 
conversation  with  him. 

Q.  Are  you  acquainted  with  Hugh  B.  Wick  ? — A.  Well,  I  am  only 
acquainted  with  one  Wick.    I  can't  say  whether  it  is  Henry  or  Hugh 
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B.,  or  who  it  is.  The  only  Mr.  Wick  I  met  here,  but  which  one  it  is 
I  won't  say.  i 

Q.  How  old  a  man  is  he! — A.  Oh,  I  should  judge  that  he  was  in 
the  neighborhood  of  50  years — a  rather  tall  man  with  dark  whis- 
kers— ^maybe  more. 

Q.  Do  you  know  what  his  business  is ! — ^A.  I  understood  he  was  a 
•coal  and  steel  man,  back,  I  believe,  in  Pittsburg,  or  Toimgstown, 
Ohio,  or  somewhere  there. 

Q.  Did  you  ever  have  any  conversations  or  any  negotiations  with 
him  concerning  these  entries? — ^A.  No,  sir. 

Q.  None  whatever? — ^A.  No,  sir:  I  never  had  a  personal  conversa- 
tion with  him  in  my  life. 

Q.  Do  jou  know  anv  other  Mr.  Wick  who  was  also  another  entry- 
man  in  this  group? — ^A.  No,  sir;  that  is  the  only  one  I  know. 

Q.  But  you  are  not  certain  whether  it  was  Hugh  B.  or  Henry 
Wick  ?— A.  No,  sir. 

Q.  Do  you  know  Fred  H.  Mason,  one  of  the  entrymen  in  this 
group? — ^A.  Yes,  sir.  , 

Q.  How  long  have  you  known  him? — ^A.  Knew  him  casually,  oh, 
ever  since  I  have  been  in  Spokane,  a  matter  of  ten  or  eleven  years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  entries? — A.  Personally,  no,  sir. 

Q.  Did  you  ever,  by  correspondence  or  through  an  agent? — ^A.  No, 
sir;  not  outside  of  whatever  agent  Mr.  Clarence  Cunmngham  might 
have  been  of  mine. 

Q.  Have  you  ever  negotiated  with  Mr.  Mason  through  your 
brother,  Clarence  Cunningham? — A.  No,  sir. 

Q.  Do  you  know  William  E.  Miller,  one  of  the  entrymen  of  this 
group  ? — A.  I  can  not  place  him ;  no. 

Q.  Do  you  know  Fred  Cushing  Moore,  one  of  the  entrymen  of  this 
group? — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  him? — ^A.  Oh,  I  have  known  him 
seven  or  eight  or  nine  jrears. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  negotiations? — ^A.  I  have  had  conversations  with 
him. 

Q.  When  and  where? — ^A.  Why,  in  Spokane;  and  similar  <5on- 
versations  to  those  stated  with  other  entrymen. 

Q.  At  what  time?-*- A.  Why,  I  can  not  state  any  definite  time. 

Q.  Was  it  two  years  ago? — A.  Why,  I  think  so.  At  different 
times  since  I  have  known  him.    I  can  not  state  any  definite  time. 

Q.  You  had  several  conversations  with  him? — ^A.  Yes,  sir. 

Q.  But  you  do  not  recall  the  place  or  the  substance  of  the  conver- 
sation?— A.  I  never — I  remember  that  he  was  present,  or  at  least  I 
think  he  was  present — at  one  of  these  meetings ;  out  as  to  having  any 
personal  conversation  with  him  with  reference  to  that  I  can  not 
state. 

Q.  And  any  recollection  you  have  of  any  conversation  had  in  his 
presence  between  you  and  him  or  the  other  entrymen  would  be 
merely  that  stated  in  the  meetings  already  described  by  you? — ^A. 
Just  about,  practically,  I  think. 

70923*»— 8.  Doc.  719,  61-3,  vol  10 13 
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Q.  When  did  you  last  meet  him? — ^A.  Why,  he  wa43  a  witness  in 
the  same  mining  case*that  I  referred  to  the  other  day,  that  Mr. 
Johnson  was  also  a  witness  in.    I  met  him  there. 

Q.  That  was  just  a  short  time  ago,  wasn't  it!-A.  Yes;  just  the 
past  week. 

Q.  Did  Tou  have  any  conversation  with  him  concerning  these 
entries  at  that  timet — ^A.  Why,  yes;  I  had  a  conversation,  I  £ink. 

Q.  What  was  the  substance  of  it? — ^A.  Why,  as  to  the  substance 
of  this  hearing  with  reference  to  obtaining  our  patents. 

Q^  Did  you  at  that  time  discuss  anything  about  any  combination 
or  joint  aevelopments,  or  anything  of  that  sort? — ^A.  No,  sir;  I 
never  did. 

Q.  Or  any  conversation  for  the  disj^osal  of  this  property  to  other 
persons  than  the  entrymen  ? — ^A.  No,  sir ;  I  never  did. 

Q.  Are  you  acquainted  with  Charles  Sweeney,  one  of  the  entiymen 
in  this  CToup? — ^A.  I  have  met  him. 

Q.  When  f— A.  Why,  I  met  him  at  different  times  ever  since  id 
the  nine  or  ten  years.    I  have  not  seen  him  for  several  }[ears.^ 

Q.  Have  you  had  any  conversations  or  negotiations  with  him  con* 
cerning  these  entries? — ^A.  No,  sir. 

Q.  At  any  time  ? — ^A.  No^  sir :  at  no  time. 

Q.  Are  you  acquainted  with  Byron  C.  Ribblett^  one  of  the  entry- 
men  of  tills  group? — ^A.  No,  sir;  I  am  not  acquainted  with  him. 

Q.  Have  you  had  any  negotiations  with  him  through  an  agent  or 
any  person  other  than  yourself  ? — ^A.  No,  sir ;  I  have  not. 

Q.  Are  you  acquainted  with  Alfred  Page,  one  of  the  entrymen  in 
this  OTOup? — ^A.  les,  sir. 

Q.  jHow  long  have  you  known  him  ? — ^A.  Several  years. 

Q.  About  how  many  years.  Doctor? — ^A.  Whv,  I  think  I  met  him 
shortly  after  going  to  Spokane.    I  think  probably  ten  years,  say. 

Q.  Have  you  ever  had  any  negotiations  or  conversations  with  Mr. 
Page  concerning  these  entries? — ^A.  Not  that  I  can  personally  recol- 
lect. 

Q.  Have  you  ever  negotiated  with  him  through  any  agent  or  any 
person  other  than  yourself? — A.  No^ir. 

Q.  Are  you  acquainted  with  W.  W.  Baker^n  entryman  in  this 
case? — ^A.  I  believe  I  did  meet  him.    He  is  in  Walla  Walla, isn't  he? 

Q.  Yes.— A.  Yes. 

Q.  How  long  have  you  known  him  ? — ^A.  Why,  I  have  a  recollec- 
tion of  meeting  him  once. 

Q.  About  how  lonff  aso  ? — ^A.  Oh,  about  two  or  three  years  ago. 

Q.  Have  you  ever  naa  any  conversations  or  negotiations  with  him 
concerning  these  entries? — ^A.  No,  sir. 

Q.  At  no  time? — ^A.  At  no  time. 

Q.  Are  you  acquainted  with  Frederick  Burbidge,  another  entry- 
man  in  this  group  ? — ^A.  Yes,  sir ;  I  have  met  him. 

Q.  How  long  have  you  met  him  ? — ^A.  I  merely  met  him  and  was 
introduced  to  iiim.  1  have  never  had  any  personal  acquaintance 
with  him. 

Q.  Have  you  ever  had  any  conversations  with  him  concerning  these 
entries? — A.  No,  sir;  I  never  did.^ 

Q.  Or  negotiations? — ^A.  No,  sir. 
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Q.  Are  y<m  acquainted  with  Reginald  K.  Neill,  one  of  the  entry- 
men  of  this  group  ? — ^A.  I  also  think  I  met  him,  but  I  can  not  place 
him. 

Q.  Can  vou  recall  when  you  met  him  ? — ^A.  Why,  I  think  Clar- 
ence introduced  me  to  him  once.  He  was,  I  believe,  running  a  'fur- 
niture store  in  Spokane. 

Q.  But  that  was  how  long  ago! — ^A.  Oh,  that  was  several  years 
ago. 

Q.  Is  that  the  only  meeting  you  had  with  him  ? — A.  That  is  the 
only  one  I  can  place.  I  Iniow  I  met  him  somewhere,  and  I  think  that 
is  the  place — ^that  is  the  time  and  place. 

Q.  Have  you  ever  had  any  negotiations,  personally,  or  otherwise, 
with  him  concerning  these  entries? — ^A.  No,  sir. 

Q.  Are  you  acquainted  with  Joseph  H.  Neill,  one  of  the  entrymen 
in  this  group? — ^A.  No,  sir. 

Q.  Are  you  acauainted  with  Miles  C.  Moore,  one  of  the  entrymen 
of  this  group  ? — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  him  ? — A.  Why,  four  or  five  years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  entries? — A.  Not  personally:  no. 

Q.  Have  you  through  an  agent  or  otherwise? — ^A.  No,  sir:  I  knew 
he  was  interested,  the  same  as  myself,  in  putting  up  money  tor  Clar- 
ence in  that  way. . 

Q.  How  did  you  learn  that? — A.  Well,  I  knew  that  he  had 
through  Clarence — I  guess  through  him  more  than  anything  else. 

Q.  Are  you  acquainted  with  John  A.  Finch,  one  of  the  entrymen 
of  this  group  ? — A.  Yes,  sir. 

Q.  How  long  have  you  known  him  ? — ^A.  Seven  or  eight  years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with 
him  concerning  these  entries? — A.  No,  sir;  I  never  had  any  negoti- 
ations; I  had  conversations. 

Q.  What  was  the  substance  of  any  conversations  you  had  with  him 
concerning  these  entries? — ^A.  Oh,  merely  the  fact  as  to  the  quality 
of  the  coal  up  there,  and  the  probability  of  us  getting  our  patent 
for  our  different  entries. 

Q.  Did  you  ever  discuss  the  question  with  him,  of  combining  for 
the  purpose  of  operating  these  properties? — ^A.  No,  sir;  I  did  not. 

Q«  As  a  matter  of  fact,  you  never  discussed  that  question,  as  I 
understood  your  direct  examination,  with  any  of  these  entrymen? — 
A.  That  is  true;  I  did  not. 

Q.  Are  jou  acquainted  with  Walter  B.  Moore,  one  of  the  entry- 
men  in  this  group? — A.  Yes,  sir. 

Q.  How  long  nave  you  Known  him  ? — ^A.  About  three  or  four 
years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  entries? — A.  Why,  just  practically  the  same  as  I 
have  statra  with  reference  to  Mr.  Finch  and  others. 

Q.  Nothing  other  than  that? — ^A.  Nothing. 

Q.  Are  you  acquainted  with  Arthur  D.  Jones,  one  of  the  entry- 
men  in  this  group? — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  him  ?— A.  About  five  or  six  years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  entries? — ^A.  No,  sir. 

Q.  At  any  time? — A.  No  time  that  I  can  recollect 
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Q.  Do  you  know  Orville  D.  Jones,  one  of  the  entrymen  in  this 
group  ? — ^A.  I  believe  I  had. 

Q.  How  long  have  you  known  him? — ^A.  Why,  several  years. 

Q.  Have  you  ever  had  any  conversations  or  negotiations  with  him 
concerning  these  entries? — ^A.  No  negotiations.  I  have  had  conversa- 
tions, practically  the  same  as  stated  with  the  others. 

Q.  Have  you  or  did  you  ever  discuss  the  combining  of  these  en- 
tries for  the  purpose  of  development  or  otherwise? — ^A.  No,  sir;  I 
never  did. 

Q.  Are  you  acquainted  with  W.  H.  Warner,  one  of  the  entrymen  in 
this  group ? — ^A.  No,  sir. 

Q.  Are  you  acquainted  with  Frank  A.  Moore,  one  of  the  entry- 
men  in  this  group ? — ^A.  I  do  not  think  so:  I  can  not  place  him. 

Q.  Are  you  acquainted  with  Nelson  B.  Nelson,  one  of  the  entrymen 
in  this  group? — A.  No,  sir. 

Q.  Doctor^  I  hand  you  Government  Exhibit  5  and  ask  you  to  ex- 
amine it  and  state  if  you  ever  at  any  time  since  you  became  interested 
in  Alaska  received  a  statement  of  account  as  set  out  in  this  exhibit, 
and  if  so,  from  whom,  and  for  what  purpose. — A.  I  can't  particularly 
recall  that  statement.    I  think  probably  I  have  had,  though. 

Q.  From  whom  did  you  receive  this  statement  which  you  now  seem 
to  recall  ? — A.  If  I  received  it,  it  would  be  from  Clarence  Cunning- 
ham, I  guess. 

Q.  Do  you  not  recall,  definitely,  however,  that  you  ever  did  receive 
it? — A.  I  do  not;  no.  I  would  state  I  received  statements,  but  I 
never  paid  particular  attention  to  them.  I  was  always  busy,  and 
pigeonholed  them.  I  never  went  into  them.  I  never  paid  particular 
attention  to  them,  feeling  that  Clarence  Cunningham  would  look 
after  my  particular  interest,  and  I  did  not  ever  bother  with  it. 

Q.  If  you  ever  did  receive  such  a  statement  as  that  set  out  in 
Government  Exhibit  5,  or  any  other  statements  concerning  these 
entries,  would  they  be  in  your  possession  at  this  time? — ^A.  I  think 
not. 

Q.  Why  not? — ^A.  Well,  as  I  said,  I  did  not  place  any  importance 
to  them  and  I  did  not  save  them. 

Q.  I  understood  you  to  say  you  had  pigeonholed  them? — ^A.  Well, 
I  did  at  that  time  probably,  and  later  pigeonholed  them.  Just  going 
away  here  recently  I  cleaned  out  my  desk  and  I  did  not  run  across 
any  such  statement. 

Q.  Do  you  recall  having  taken  them  out  of  your  pigeonholes  and 
destroyed  them  ? — ^A.  No,  sir. 

Q.  Have  you  any  particular  reason  for  believing  they  would  be 
destroyed  other  than  from  your  ordinary  custom  of  cleaning  out 
pigeonholes? — ^A.  No,  sir;  I  nave  no  particular  reason  for  believing 
they  would  be,  any  more  than  they  were  there,  and  I  presume  in  the 
road,  and  took  up  room. 

Q.  Is  it  customary  for  you  to  destroy  statements  of  account  or  mat- 
ters relating  to  your  business  affairs  that  way? — ^A.  Yes;  where  I 
think  they  are  no  particular  value  to  me. 

Q.  I  now  hand  you  Government  Exhibit  6,  and  ask  you  to  state 
whether  at  any  time  you  received  such  a  communication  and  state- 
ment of  account  as  appears  in  this  exhibit;  and,  if  so,  from  whom? — 
jL,  1  can  not  recall  that  particular  statement.  I  probably  received  it, 
but  I  don't  remember  it. 
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Q.  What  makes  you  think  yon  probably  received  it? — A.  Well,  I 
know  I  have  received  statements,  out  this  is  a  lengthy  and  compre- 
hensive statement;  and,  as  stated  before,  I  do  not  remember  it,  and, 
in  fact,  probably  I  never  read  it. 

Q.  I  supppse  if  you  had  received  it,  it  would  have  met  the  same 
fate  as  that  stated  with  reference  to  Government  Exhibit  5? — A. 
Quite  likely,  yes. 

Q.  I  now  hand  you  Government  ExhibitlB,  and  ask  you  to  state  if 
you  ever  received  such  a  statement  as  this ;  and,  if  so,  n'om  whom  i — 
A.  Well,  I  would  have  to  give  the  same  answer  probably.  I  prob- 
ably did  receive  it.    I  don't  recollect  reading  it. 

Q.  The  same  remark  you  have  made  concerning  the  other  two 
exhibits  I  have  shown  you  will  apply  equally  to  this? — ^A.  Yes. 

Q«  I  now  hand  you  Government  Exhibit  9  for  the  purpose  of  hav- 
ing you  give  me  what  you  know  about  that,  and  if  you  ever  received 
such  a  statement;  and,  if  so,  from  whom? — ^A.  I  probably  received 
that  from  Clarence  Cunningham  and  probably  the  same 

Q.  (Interrupting.)  The  same  answer  witn  respect  to  this? — ^A. 
Yes. 

Q.  Which  you  made  with  respect  to  the  others  that  I  have  shown 
you? — ^A.  Yes. 

Q.  I  now  hand  you  Government  Exhibit  10  and  ask  you  to  state 
whether  you  ever  received  a  document  such  as  stated  in  this  exhibit, 
and  if  so,  from  whom? — ^A.  Don't  recollect  of  ever  reading  that 
[examines  paper]. 

Q.  As  far  as  you  know,  you  never  have? — ^A.  I  do  not  recall  it 

Q.  You  never  received  this  before?— A.  No,  sir. 
^  Q.  I  now  hand  you  Government  Exhibit  3  and  ask  you  to  examine 
the  same,  and  state  whether  you  have  ever  seen  a  journal  in  the  pos- 
session of  your  brother,  Clarence  Cunningham,  setting  out  the  items 
as  indicated  on  this  exhibit.  In  doins  so  I  shall  not  ask  you  to  pass 
any  opinion  on  any  part  of  this  exhibit  other  than  that  which  pur- 
ports to  be  a  copy  of  the  journal  referred  to. — ^A.  This  is  all  sup- 
posed to  be  the  Journal,  is  it? 

Q.  Yes. — ^A.  I  never  saw  Mr.  Cunningham's  journal  nor  any  other 
of  his  books  with  reference  to  the  Alaska  dealings. 

Q.  I  now  direct  your  attention.  Doctor,  to  an  item  on  this  exhibit, 
on  page  2  of  the  copy  of  what  is  described  as  '^  Clarence  Cunning- 
ham Journal,"  which  reads,  "J.  G.  Cunningham,  Spokane,  $500," 
and  I  will  ask  you  to  state  whether  you  recall  ever  having  made  such 
a  payment  to  Clarence  Cunningham  at  the  time  indicated? — A.  I 
can  not  personally  recall  any  specific  or  particular  payments.  I 
know  I  made  him  a  number  of  payments,  but  any  specific  one  I  can 
not  recall. 

Q.  Do  you  deny  you  made  this  payment  at  this  time? 

Mr.  Ghat.  I  object  to  the  form  of  the  question. 

A.  No,  sir ;  I  wont  deny  it 

Q.  I  now  call  your  attention  to  page  6  of  the  journal  as  set  out 
in  this  exhibit  wnereon  appears,  under  date  Catalla,  Alaska,  Sep- 
tember, 1903,  a  statement  which  reads,  "J.  G.  Cunningham,  $250.'^ 
Have  you  any  recollection  of  that  item? — ^A.  No  particular  recollec- 
tion.   I  will  have  to  give  the  same  answer. 

Q.  Then  in  case  ox  any  payments  made  by  you  to  Clarence  Cun- 
ningham, you  feel  you  can  make  only  such  answers  as  already  made 
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to  the  items  I  have  called  your  attention  to? — A,  I  sav  I  know  I 
made  him  payments,  but  the  specific  items,  or  the  specific  amount  I 
made,  I  have  no  doubt  they  are  absolutely  correct,  but  I  can  not  recall 
particularly. 

Q.  Do  you  recall  approximately^  how  much,  Doctor,  you  paid  to 
Clarence  Cunningham  altogether  in  connection  wiih  these  Alaskan 
entries? — A.  Why,  it  is  approximately,  I  know,  somewhere  be- 
tween— ^well,  it  is  in  thefieighborhood  of  $5,000 ;  maybe  a  little  more 
or  a  little  less  that  I  have  paid,  but  nearly  $1,600  of  that  went  to 
the  Government. 

Q.  I  noticed  in  a  copy  of  the  journal,  as  set  out  in  Oovernment 
Exhibit  3,  that  you  are  credited  with  14  different  and  distinct  pay- 
ments in  connection  with  these  entries.  Have  you  any  reason  to 
believe  that  you  did  not  pay  that  money? — ^A,  No,  sir;  I  have  no 
reason  to  think  so.    I  have  never  counted  them. 

Q.  Do  you  know  anything  about  these  so-called  squatters  that  were 
bought  out  by  Clarence  Cunningham,  who  had  originally  occupied 
the  ground  now  entered  by  some  of  these  entrymen,  or  all  of  th^n? 

A&.  Gray.*  Objected  to  as  incompetent,  irrelevant,  and  immateriaL 

A.  All  I  know  about  them  is  what  I  stated  in  my  previous  answers 
and  evidence — that  Clarence  stated  that  there  was  some  squatters 
there  claiming  these  lands  as  coal  claims. 

Q.  You  are  not  acquainted  with  any  of  them  ? — A.  No ;  I  have  no 
knowledge  of  them. 

Q.  Had  no  correspondence  or  dealings  with  them? — A.  No,  sir; 
not  that  I  ever  knew  about. 

Q.  You  refer  to  an  original  agreement  concerning  the  oil  lands 
that  were  being  looked  into  in  Alaska  by  Clarence  Cunninghaqp. 
What  do  you  mean  by  that? — A.  Why,  as  I  stated,  that  Clarence 
Cunningham — or  that  I  had  first  sent  another  party  up  there  on  two 
previous  trips. 

Q.  Who  was  that  party  ? — ^A.  Doctor  Bruner  and  Doctor  Marshall. 

Q.  Doctor  Bruner.  Do  you  remember  his  initials? — ^A.  No,  sir; 
I  don't. 

Q.  How  do  you  spell  his  name? — ^A.  B-r-u-n-e-r. 

Q.  And  also  Doctor  Marshall  ? — ^A.  Yes,  sir. 

Q.  Do  you  recall  Doctor  Marshall's  initials? — ^A.  Yes;  it  is  A.  S. 

Q.  A.  S.?— A.  A.  S.  Marshall. 

Q.  Continue,  please? — A.  Well,  Doctor  Bruner  and  Doctor  Mar- 
shall went  out  to  locate  these  oil  lands,  and  after  their  return  Doctor 
Bruner  went  alone  the  second  time;  and  then  I,  together  with  Mr. 
Davidson,  put  up  Clarence's  expenses  to  go  up  and  further  look  into 
the  report. 

Q.  And  that  was  really  how  Clarence's  relations  to  the  Alaska  coal 
fields  began? — ^A.  Yes,  sir. 

Q.  Now,  where  did  Doctors  Bruner  and  Marshall  live  at  the  time 
you  became  acquainted  with  them  and  had  this  arrangement  with 
them?-— A.  Doctor  Marshall  lived  in  Spokane. 

Q.  Doctor  Bruner? — ^A.  Doctor  Bruner — I  do  not  know  as  he  had 
any  permanent  address.  I  think  he  came  from  Alaska.  He  has 
been  a  kind  of  a  prospector  for  a  long  time. 

Q.  Were  they  experienced  in  such  matters  as  oil  wells  and  ooal 
mining? — ^A.  No,  sir;  I  think  not. 
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Q.  Did  they  go  to  Alaska  for  the  purpose  of  examining  the  fields 
themselves? — A.  Yes,  sir. 

Q.  Did  they  have  any  engineers  with  them  for  the  purpose  of 
looking  into  them? — ^A.  No,  sir.  They  went  for  the  purpose  of 
locating  them.  Doctor  Bruner  had  reported  that  he  had  examined 
them  and  Doctor  Marshall  went  in  my  interests.  I  did  not  know 
Doctor  Bruner  previous  to  that,  and  he  went  in  my  interests  to  see 
that  they  were*located  and  that  the  reports  were  true.  ^ 

Q.  Were  any  oil  locations  made  by  you? — ^A.  Yes,  sir. 

Q.  By  Doctors  Marshall  and  Bruner? — ^A  Yes,  sir. 

Q.  Were  they  in  a  different  part  of  the  field  than  the  present 
entries? — ^A.  Do  you  mean  the  present  coal  entries?  Yes;  as  I  un- 
derstand it  they  ara 

Q.  Was  there  any  relation  whatever  existing  between  them  and 
these  coal  entries  on  which  you  now  hold  a  claim? — ^A.  Well,  no 
more  than  they  were  through  Uieir  locating  themselves,  and  coming 
back  with  the  reports  that  there  was  coal  land  there. , 

Q.  Where,  as  far  you  know,  are  Doctors  Marshall  and  Bruner 
now? — ^A.  Why,  Doctor  Marshall  is  in  Spokane;  and  Doctor  Bruner, 
T  can't  state  where  he  is. 

Mr.  SHEBmAN.  That  is  all. 

Redirect  examination  by  Mr.  Orat: 

Q.  You  are  now  and  ever  since  the  year  1902,  and  during  that 
year,  have  been  en^ged  in  the  general  practice  of  medicine  and 
soKery  at  Spokane  i — ^A  Yes,  sir. 

Q.  You  are  general  surgeon  in  Spokane  for  the  Great  Northern 
Bailroad? — ^A.  Yes,  sir. 

Q.  And  have  been  for  a  long  time  past? — ^A.  Yes,  sir;  several 
years. 

Q.  The  agreement  you  referred  to  on  cross-examination  was  an 
agreement  between  Messrs.  Bruner  and  Marshall  and  yourself? — ^A. 
xes,  sir. 

Q.  Belating  to  oil  lands? — ^A.  Yes,  sir. 

Becross-examination  by  Mr.  SHERmAK: 

Mr.  Sheiubak.  Just  a  few  more  questions. . 

Q.  Aje  you  a  property  owner  ? — ^A.  Yes,  sir. 

Q.  I  mean  where  you  reside? — ^A.  Yes,  sir. 

Q.  Have  you  ever  transacted  any  business  in  connection  with  your 
property  interests  for  yourself? — ^A.  Yes,  sir. 

Q.  What  kind  of  property  do  you  hold  in  your  community  ? 

Mr.  Hughes.  That  is  wholly  immaterial,  and  we  object  to  it  upon 
that  ipround  as  well  as  upon  the  other  grounds  that  it  is  not  cross- 
examination. 

Mr.  Geat.  It  is  irrelevant  as  well. 

Mr.  SHEsmAK.  Bead  the  question,  please. 

(Question  read.) 

A.  Why,  I  have  some  land. 

Q.  About  how  many  acres? — ^A.  Oh,  I  could  not  hardly  state  off- 
hand. 

Q.  Just  roughly? — ^A.  I  had  a  large  tract  of  land  that  1  was  a 
quarter  interested  in,  about  8,000  acres  in  one  tract.  I  had  a  half 
interest  in  80  more  acres,  and  I  have  a  third  interest,  I  think,  in 
about  1,200  or  1,800  acres. 
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Q.  All  in  Idaho? — A.  No^  it  is  all  in  Washington.  I  have  some 
lands  scattered  around  the  city. 

Q.  Interested  in  a  commercial  establishment  of  any  sort? — ^A. 
Yes,  sir;  I  am  interested  in  one  drug  store. 

Q.  That  is  about  all,  is  it.  of  a  commercial  nature,  of  the  proper^ 
interests  that  you  have? — ^A.  Yes.  Lots  of  mining  stock  and  dif- 
ferent investments  of  that  character. 

Q.  You  have  been  a  property  owner  for  a  number  of  years,  have 
you? — ^A.  Yes. 

Q.  Do  you  attend  to  business  of  the  nature  of  these  matters  for 
yourself? — ^A.  Not  very  often,  no. 

Q.  Transact  them  through  an  agent? — ^A.  Generally  transact 
them  through  an  agent  or  an  attorney. 

(Witness  excused.) 

(Adjournment  taken  to  November  22,  10  a.  m.,  1909.) 


SQUIRE  C.  CHEZUM,  a  witness  produced  on  behalf  of  the 
claunants,  being  first  duly  sworn  by. the  commissioner,  testified  as 
follows: 

Direct  examination  by  Mr.  Hughes  : 

Q.  Give  your  full  name. — ^A.  Squire  C.  Chezum. 

Q.  What  is  your  business,  Mr.  Chezum? — ^A.  Miner. 

Q.  What  kind  of  a  miner? — ^A.  Well,  I  am  a  hard-rock  miner. 

Q.  Been  engaged  in  mining  and  prospecting? — ^A.  Yes,  sir. 

Q.  For  how  long?— A.  1872. 

Q.  Including  coal  mining  in  any  of  its  branches? — ^A.  I  never  had 
any  experience  in  coal. 

Q.  Never  mined  coal? — ^A.  Mined  coal,  no. 

Q.  Mr.  Chezum,  were  you  ever  engaged  in  doing  any  work  on 
what  is  known  in  this  proceeding  as  the  Cimningham  group  of 
claims? — ^A.  Yes,  sir.  * 

Q.  When  did  you  first  begin  any  work  there,  and  in  what  ca- 
pacity?— ^A.  In  1903.    I  was.  employed  as  foreman. 

Q.  At  what  time  in  1903  ? — ^A.  I  think  it  was  along  in  the  month 
of  JulVj  and  probably  the  fore  part  of  July. 

Q.  Did  you  have  charge  of  a  crew  or  crews  of  men  engaged  in 
work? — ^A.  Yes;  I  had;  during  the  simimer  of  1903;  I  had  charge 
of  one  crew  only,  the  crew  that  was  practically  and  directly  under 
my  siipervision. 

Q.  How  large  a  crew  was  that? — ^A.  Well,  we  had  from  7  to  15  or 
16  men. 

Q.  What  was  the  nature  of  the  work? — ^A.  Prospecting,  trail 
building,  etc. 

Q.  What  was  done  in  the  way  of  building  trails  and  for  what 
purpose  were  the  trails  built? 

Mr.  SHzmDAK.  I  object  to  the  question  as  calling  for  a  conclusion 
of  the  witness. 

Mr.  Hughes.  You  may  strike  out  the  latter  part  of  the  question, 
not  because  I  yield  to  tne  objection,  but  because  I  do  not  want  to 
embarrass  the  question  with  one  part  being  objected  to  and  the  other 
not  being  objected  to.    Eefer  to  the  first  part  of  the  question. 
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(Question  read  by  the  reporter  as  follows) : 

What  was  done  in  the  way  of  building  trails  ?  ^ 

Mr.  Hughes.  Just  briefly  state  what  was  done  in  the  way  of  build- 
ing trails  over  the  yarious  properties? 

A.  In  that  country,  in  order  to  set  supplies  in  anywhere,  we  had  to 
build  trails,  as  it  was  a  physical  impossibility  to  get  through  the 
country  until  you  got  above  timber  line,  unless  you  go  by  the  water 
courses  or  the  streams,  for  there  is  a  heavy  undergrowth  of  brush  in 
most  places,  and  windfalls,  and  you  almost  have  to  build  a  road  any- 
where where  you  put  a  camp. 

Q.  Now,  Mr.  Chezum,  in  what  part  of  this  group  of  claims  were 
you  engaged  in  the  summer  and  fall  of  1903  while  you  were  doing 
work  there  in  charge  of  that  crew? — ^A.  Principally  in  the  Clear 
Creek  country.  This  stream  here  [indicating  on  Government  Ex- 
hibit No.  37],  the  Clear  Creek  country.  In  fact,  1  started  a  trail 
from  the  warehouse  up  Clear  Creek  and  put  in  canms  along  at  differ- 
ent points  and  worked  along  up  until  I  got  up  to  1  think  somewhere 
in  about  here  [indicating  on  map]. 

Q.  Was  there  a  cabin  at  the  end  of  the  trail,  a  small  cabin,  used 
during  exploration  work  on  the  upper  or  northeast  end  of  the  plat? — 
A.  No;  that  sumptier  there  I  put  m  a  grade  there  in  the  side  of  the 
hill  and  put  in  a  camp.  There  is  a  cabin  farther  up,  nearer  the 
northerly  end. 

Q.  When  was  that  built?— A.  That  was  built  in  1903. 

Q.  The  cabin  appearing  here  [referring  now  to  map  marked 
Claimant's  Exhibit  No.  1] — appearing  here  in  the  black  square 
marked  on  what  is  designated  as  the  "Ludlow  claim?  " — ^A.  Yes;  I 
shouldjudge  it  would  be  in  there  somewhere. 

Q.  I  ou  spoke  of  a  warehouse.  Where  is  that  warehouse  situ- 
ated?—A.  The  warehouse  was  situated  about  1  mile  below  the  mouth 
of  Stillwater,  which  I  do  not  see  here  on  this  map. 

Mr.  Gray.  Where? 

A.  The  mouth  of  Clear  Creek,  where  it  empties  into  the  Still- 
water. 

Q.  At  the  mouth  of  Clear  Creek,  where  it  empties  into  the  mouth 
of  the  Stillwater? — A.  Yes,  sir. 

Q.  Was  it  down  near  the  banks  of  the  Stillwater  Creek ;  this  ware- 
house ? — ^A.  Yes ;  it  was  down  near  the  bank  of  Stillwater  Creek, 
at  the  head  of  canoe  navigation. 

Q.  What  was  the  character  of  the  work?  Describe  it  briefly,  that 
was  done  by  you  that  summer. — ^A.  Oh,  it  was  all  prospect  work, 
in  the  way  of  prospecting  ground  and  looking  up  coal  wherever  we 
oould  find  it ;  and  along  later  in  the  fall  we  did  some  tunnel  work 
out  near  Clear  Creek  camp  at  the  falls. 

Q.  Now,  for  a  moment,  without  reference  to  this  map,  the  descrip- 
tion which  you  give  by  the  words  "prospect  work^  may  be  more 
clear  to  your  mind  than  it  is  to  mine,  or  to  one  who  has  not  been  en- 
gaged in  that  kind  of  work.  What  I  want  you  to  do  is  just  brieflv 
state  what  you  did. — ^A.  Well,  that  would  be  in  developing  the  dii- 
ferent  showmgs  of  coal  that  we  found  on  these  claims. 

Q.  How  did  you  do  it? — A.  By  pick,  and  shovel  and  powder. 
Whenever  we  had  rocks  to  contend  with  we  blasted,  and  on  other 
openings  we  used  the  pick  and  shoveL 
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Q.  You  mean  upon  the  ledges? — ^A.  Upon  the  Teins  of  ooaL 

Q.  Where  would  you  usuaUy  take  up  and  discover  or  find  evi- 
dence of  a  vein? — ^A.  Well,  usuaUv  in  that  country,  the  sur&ce  be- 
ing covered  more  or  less  with  wasn,  you  would  find  your  coal  crops 
in  the  banks  of  the  creeks  where  the  water  came  down,  especially 
after  a  freshet — ^and  they  come  quite  often  in  that  countrv,  freshets 
do — and  usually  as  your  coal  breaks  you  pick  it  up  ana  get  your 
indications  of  coal  alon^  the  creeks,  and  then  they  could  be  picked 
up  and  traced  through  uie  country. 

Q.  Now,  then^  when  you  found  anything  along  the  creek,  what 
would  vou  do  in  order  to  make  an  examination? — ^A.  Well,  vou 
would  follow  up  on  the  fold  until  you  found  your  seam  and  pincned 
sufficient  to  ^t  the  dip  and  the  strike  of  the  formation  and  watch  your 
coal,  and  taSe  a  line  and  go  up  the  hill  and  across  the  gulch,  as  the 
case  might  be. 

Q.  Well,  your  mind  would  be  entirelv  in  making  an  effort  to  dis- 
cover what  the  dip  and  strike  of  the  vein  was  and  the  thickness  and 
the  character  of  the  veins.  What  did  you  do  in  order  to  prepare 
yourself  for  the  necessary  work  to  follow  them  out? — ^A.  Well,  that 
IS  what  I  was  doing.  I  was  in  the  business  of  prospecting,  because 
if  you  will  allow  me  to  state  what 

Q.  That  is  what  I  want  you  to  do — ^go  on  and  state. — ^A.  The  ma- 
jority of  my  employees  were  natives  and  they  had  no  idea  of  work. 
They  were  very  crude,  and  still  they  were  good  workers  and  faith- 
ful workers,  but  they  did  not  have  any  idea  of  prospecting,  and 
consequently  it  devolved  on  me  to  get  out  and  mid  the  coal  for 
them,  and  men,  of  course,  I  would  put  them  in  to  open  it  up. 

Q.  Now,  then,  after  you  had  foimd  and  disooverea  coal  along  the 
gulch  and  set  your  men  to  open  it  up,  what  would  you  do  in  the  way 
of  prospecting  to  trace  that  vein?— A.  Oh,  I  dia  all  the  tracing. 
That  is  oecause  there  was  isolated  places  where  coal  was  sticking  out 
o|  the  ground;  and  in  some  cases  they  would  go  in  and  open  it  up; 
but  almost  invariably  I  went  along  and  traced  the  veins. 

Q.  What  did  you  do ;  to  try  to  trace  along  the  strike  of  the  vein  ? — 
A.  Yes;  that  was  our  intention. 

Q.  How  would  you  do,  or  what  would  you  do,  when  you  deter- 
mined upon  the  presence  of  the  coal  farther  along  from  the  point 
where  you  had  discovered  it  on  the  gulch  ? — ^A.  On,  we  followed  it 
up  as  lar  as  we  could  trace  it. 

Q.  Across  the  gulch? — ^A.  Yes;  as  far  as  we  could  find  it;  and 
then  often  we  ran  into  a  section  where  there  were  heavy  slides,  alder 
slides,  and  where  the  action  of  the  elements  on  the  surface  and  the 
contour  of  the  country  was  such  it  would  slide  over  and  get  deep, 
and  then  we  would  have  to  skip  a  certain  section  of  the  countiy  un- 
til we  could  get  to  another  section  of  country  where  we  did  not  have 
to  sink  so  deep  through  the  debris. 

Q.  Sometimes,  in  attempting  to  follow  th^  strike  of  the  vein,  you 
might  have  to  pass  througn  three  or  four  or  five  hundred  feet  of  dis- 
tance before  you  found  another  place  where  it  was  favorable  to  make 
an  opening,  is  what  you  mean? — ^A.  That  is  what  I  mean. 

Mr.  Sheridan.  I  must  object  to  leading  the  witness.  He  is  per- 
fectly competent  to  testify  as  to  what  the  topographic  conditions  of 
this  group  of  entries  may  be,  and  any  fixing  of  distance — four  or 
five  or  six  hundred  feet — by  Mx.  Hughes  is  in^gular  and  improper. 
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Mr.  Hughes.  I  am  anpous  to  make  as  much  headway  as  possible, 
and  I  merely  suggest  that  the  objection  is  made  especially  that  the 
question  is  leading;  and  the  commissioner,  in  passing  upon  it,  prob- 
ably understands  the  objection  without  ar^ment 

Mr.  SHBRn>AN.  So  will  the  General  Lana  Office. 

Mr.  Hughes.  I  mean  the  Commissioner  of  the  General  Land  Office. 

Q.  Now,  Mr.  Chezmn,  go  on  and  state  to  what  extent  you  covered 
the  groimd  in  prospecting  there  during  the  summer  and  fall  of 
1903. — ^A.  Well,  m  1903  I  covered  from  Clear  Creek,  the  drainage. 

Q.  On  both  sides  of  Clear  Creek? — A.  Both  sides  of  Clear  Creek; 
the  drainage  from  the  break  and  Canyon  Creek,  from  the  strike  of 
the  ridge  dividing  Canyon  Creek  and  Clear  Creek,  and  the  water 
drainage  running  into  CJlear  Creek  from  the  westward  and  the  south- 
westward,  as  it  really  would  be.  I  covered  pret^  much  all  of  that 
country  and  traced  the  coal  as  near  as  we  could.  That  work,  I  think, 
we  finished  up  there  was  along  in  November.    • 

Q.  Now  to  make  your  testimony  clear,  looking  at  this  map, 
marked  "  Claimant's  Exhibit  No.  1,"  the  territory  that  you  covered, 
beginning  on  the  east,  would  be  the  crest  of  the  ridge  between 
Canyon  Creek  and  Clear  Creek  ? — ^A.  That  is  it 

Q.  And  extending  £rom  the  north  line  of  these  claims,  from  south 
to  north? — ^A.  Yes,  sir. 

Q.  And  how  far  south? — A.  Down  to  the  south  line.  In  fact,  I 
did  some  prospect  work  south  of  the  south  line,  but  I  could  not  find 
any  coal. 

Q.  And  from  that  line,  on  the  general  line  on  the  east,  your  work 
covered  the  intervening  ground  westward  to  the  adjoining  line  on 
the  westward? — ^A.  Well,  we  will  say  a  general  line,  where  Monu- 
ment Mountain  is  located — where  is  Monument  Mountain  on  this 
map?  Why,  the  drainage  from  this  all  comes  into  Clear  Creek,  as 
you  see  there. 

Q.  Then  there  would  be  a  ridge  found  between  Clear  and  Trout 
creeks? — ^A.  Yes;  that  is  it.  That  is  the  country  my  crew  covered 
principally.  There  was  probablv  a  little  of  it  done  in  here  [indicat- 
mgn,  whidi  was  worked  from  the  Trout  Creek  side. 

Q.  Now,  Mr.  Chezmn,  was  there  any  crew  of  men  working  to  the 
eastward  between  the  ridge  that  you  have  described  as  the  easterly 
boundary  of  your  work  and  the  following  Canyon  Creek  ? — ^A.  Yes ; 
John  Harlan  had  crews  of  men 

Mr.  SHEBmAN.  I  will  object. 

Q.  Calling  your  personal  attention — ^your  personal  knowledge? 

Mr.  Sheiudan.  I  object  to  the  witness  testifying  concerning  the 
crews  working  that  he  would  not  know  of  of  his  own  knowledge  and 
were  not  under  his  charge. 

'Mr.  Hughes.  I  am  not  asking  him  to  state  if  he  had  no  knowledge. 

The  CoMHissiONER.  Answer  the  question. 

A.  Shall  I  answer  the  question  ? 

Mr.  Hughes.  Ye&    Bead  the  question. 

i Question  read.) 
I  Yes?— A.  Yes. 
Q.  Do  you  know  where  that  camp  was? — ^A.  Located  near  the 
mouth  of  Meary  Creek,  where  it  comes  into  Canyon  Creek.    I  think 
it  is  just  about  nearly  on  the  upper  line. 
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Q.  And  the  claim  marked  on  this  map  as.what? — A.  The  Wabash. 

Q.  Did  you,  in  the  course  of  your  prospecting  for  the  purpose  of 
being  able  to  direct  your  crews  to  work,  see  any  of  the  work — see  any 
of  the  work  being  done  by  Mr.  Harlan  and  his  crew  ?— A.  No ;  I  did 
not  go  to  see  the  work,  but  Harlan  used  to  pass  on  his  way  to  head- 
quarters, his  proposed  camp,  and  jumped  on  and  passed  through  and 
informed  me 

Mr.  SHERmAN.  I  object. 

Mi\  Hughes.  I  do  not  want  what  information  you  got  from  him 

nor  what  was  said.    Did  you  at  any  time A.  No;  I  was  not  over 

there  on  that  creek ;  I  was  not  down  there,  over  on  Canyon  Creek,  on 
the  Canyon  Creek  side,  further  than  the  top  of  the  ridge. 

Q.  Now,  while  I  am  on  this  subject,  I  will  ask  you  if  during  the 
fall,  spring,  or  summer  of  the  year  you  were  over  that  ground  any? — 
A.  Nothing  further  than  that 

Q.  Over  the  ridge^  down  along  the  eastern  boundary? — ^A.  All  of 
it.    It  is  above  timber  line,  and  it  is  quite  easy  of  access. 

Q.  I  will  ask  you  to  what  extent  you  were  over  the  ground,  and  if, 
from  your  examination,  you  know  whether  openings  had  been  made 
during  the  preceding  summer  on  anv  of  the  claims  indicated  on  this 
map  lying  to  the  east  of  this  crest  of  the  ridge' you  have  described? — 
A.  Yes ;  we  made  some  near  the  top  of  the  crest.  Is  this  the  line  of 
the  topof  the  ridge? 

Q.  What  is  that  line? 

Mr.  Shertoan.  That  is  the  top  of  the  ridge. 

A.  This  ridge  breaks  off  very  abruptly.  In  fact,  there  is  places 
there,  a  half  a  mile  at  a  stretch,  that  a  man  could  not  go  down. 

Mr.  Gray.  Is  that  the  ridge  along  Canyon  Creek? — A.  That  is  the 
ridge  along  Canyon  Creek.  And  that  part  was  very  easy ;  wherever 
you  could  get  down  and  get  a  foothold  you  could  go  down  and  cross- 
cut a  vein  of  coal,  and  it  showed  it  absolutelv  there.  You  could  take 
a  pick  and  crosscut  it  in  a  few  minutes.  That  work  all  along  there 
was  very  easy  work,  because  the  mountain  had  broken  away  and 
broken  the  coal  off  and  left  the  veins  in  their  dip  right  in  there. 

Q.  Did  you,  the  following  spring,  make  any  openings  yourself  on 
this  ridge  on  this  claim? — A.  In  the  foUowinjg  spring  or  in  the  fol- 
lowing summer,  after  the  snow  had  gotten  off,  so  that  we  could  go 
over  there,  we  did. 

Q.  Now,  did  you  see,  while  doing  your  work  or  at  any  time  going 
over  the  grounds,  any  work  done  by  Harlan  the  preceaing  simamer 
and  fall? — ^A.  I  don't  remember.  Harlan's  work  was  principally 
along  Canyon  Creek,  and  I  was  not  over  there,  and  I  don't  remember 
seeingany  of  Harlan's  openings. 

Q.  What  did  you  do  after  the  snow  came  in  the  fall,  and  from 
then  on  until  SDring? — A.  I  went  to  the  Trout  Creek  camp  after  we 
had  got  snowea  in  up  here.    I  went  to  Trout  Creek  camp,  and  that  . 
winter  we  did  tunnel  work.    We  worked  on  several  different  tunnels. 

Q.  Did  you  lay  out  the  course  and  direct  the  work  ? — A.  Yes,  sir. 

Q.  Now,  I  do  not  care  to  have  you  go  into  the  question  of  the  amount 
of  tunnel  work  in  detail  at  all,  but  I  simply  want  to  know  what  was 
the  character  of  that  work  ? — A.  Well,  It  was  prospect  work,  in  the 
cheapest  way  that  we  could  do  it  in  to  make  a  showing,  as  it  was  done 
for  the  purpose  of  ascertaining  if  that  coal  went  down,  and  to  ascer- 
tain the  stnke  and  the  dip  or  the  veins  and  if  it  was  really  of  com- 
mercial quality. 
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Q.  And  also  the  thickness  of  the  vein?— A.  Yes,  sir. 

Q.  Did  you  carry  the  tunnels  in  a  sufficient  distance  to  see  whether 
the  vein  had  continuity  beyond  the  exposure  on  the  surface,  or  broken 
and  crushed  out,  or  simply  a  casual  deposit! — ^A.  Yes;  in  some  cases 
we  did  not  go  in  far  enough  to  really  determine  that 

Q.  Yes;  but  in  some  cases  you  dia? — ^A.  Yes. 

Q.  How  far  in  did  you  drive  any  tunnels  intersecting  or  opening 
ledges  or  veins  beneatn  the  surface  exposure  into  the  mountain! — 
A.  From  100  feet — one  tunnel  was  driven  over  100  feet  through 
rock,  and  when  we  got  in  to  where  I  figured  we  would  get  the 
vein.  I  did  not  get  any  vein,  and  then  we  drove  for  250  feet  on  a 
black  stringer ;  in  fact,  we  did  not  get  coal  in  the  tunnel  at  all  irntU 
after  we  had  made  a  raise  and  got  the  coal  above. 

Q.  You  made  an  up  raise! — ^A.  Yes;  we  came  back  toward  the  tun- 
nel mouth,  and  ran  back  60^  or  70  feet,  and  then  raised  to  an  opening 
which  was  about  80  feet  from  the  surface  above. 

Q.  Did  you  strike  the  coal ! — ^A.  Yes ;  we  struck  the  coal  there. 

Q.  Had  you  driven  this  tunnel  for  the  purpose  of  intersecting 
that! — A.  For  the  purpose  of  catching  that  vein. 

Q.  Did  you  find  that  the  vein  had  faulted  at  all,  or  changed  its 
dip? — A.  Yes;  we  found  that  it  had  faulted.  It  had  dropped  and 
raised  and  got  a  bench  of  coal,  and  then  picked  up  the  vem,  which 
on  making  an  estimate  of  the  dip  that  would  carry  from  where  we 
had  been  running  along  it  parallel  with  it  on  this  black  stringer;  or, 
in  other  words,  if  we  had  continued  our  tunnel  straight  ahead  in  the 
first  place  far  enough,  we  would  have  caught  the  vein. 

Q,  How  many  tunnels  were  driven,  or  approximately  how  many 
at  different  places  along  Trout  Creek! — ^A.  Oh,  I  don't  know.  I 
probably  could  tell  vou  approximately. 

Q.  Well,  that  is  all  I  want  or  am  asking  for. — A.  Eight  or  nine,  I 
think.  t 

Q.  How  far  up  the  creek  was  the  highest  or  uppermost  tunnel  that 
was  driven  in  on  any  coal  exposure,  so  as  to  follow  the  vein  in  its 
dip? — A.  Well,  there  is 

Q.  The  black  mark  on  the  claim  you  point  to  is  on  the  Tenino 
claim  that  you  are  now  pointing  to  as  indicating  or  representing  the 
cabin  as  shown  by  the  testimony  of  former  witnesses.  Now,  was 
there A.  That  is  the  cabin  there. 

Q.  Yes.  Was  there  any  tunnel  driven  above  that? — ^A.  Yes;  there 
was  a  tunnel  driven  up  in  here  [indicating  on  map].  Now,  I  would 
not  be  positive  whether  that  tunnel — it  may  be  about — oh,  I  judge  it 
must  be  1,000  feet  above  the  camp  there. 

Q.  Above;  you  mean  to  the  northward? — A.  Yes;  on  the  left-hand 
side  of  the  creek  as  you  go  up — that  would  be  on  the  west  side  of  the 
creek. 

Q.  You  were  engaged  doing  this  tunnel  work  during  the  winter 
of  1903-4?— A.  Yes,  sir. 

Q.  On  Trout  Creek  ?— A.  On  Trout  Creek. 

Q.  Now,  when  the  winter  broke,  in  the  spring,  so  you  could  get 
out  and  do  surface  work,  what  did  you  do  ? — ^A.  Well,  when  the  snow 
disappeared  in  the  spring  of  course  we  started  in  then  to  continue 
our  prospect  work  in  order  to  determine  where  this  coal  went.  I  will 
say  nere,  for  the  benefit  of  Mr.  Sheridan,  who  has  not  been  over  in 


206  OtTKKINGHAM  COAL  BKTBIE8. 

that  country,  yon  can  not  do  anything  on  the  surface  in  the  winter 
time. 

Q.  Well,  now,  what  did  you  do  ? — ^A.  Well,  we  continued  our  ex* 
plorations  along  the  lines — the  same  lines  as  we  did  in  the  summer 
previous  on  the  Clear  Creek  side. 

Q.  Continued  where?  What  sort  of  exploration  work  did  you  do, 
or  prospecting  work? — ^A.  Well,  everything;  all  along  through  the 
southern  boundary  here;  enough,  in  fact,  generally,  all  over  the 
country,  except  tne  sections  which  had  been  covered  previously. 

Q.  Coverea  along  the  south  boundary  that  you  have  spoken  of, 
doing  some  work? — ^A.  Yes;  in  the  summer  of  1903. 

Q.  Did  you  go  over  to  the  region  west  of  Trout  Creek? — ^A.  Oh, 
yes. 

Q.  Did  you  have  a  crew  of  men?— A.  Yes,  sir. 

Q.  Did  you  prosecute  that  work  in  the  same  manner  you  did  dur- 
ing the  previous  summer? — ^A.  Yes,  sir. 

Q.  That  is  as  much  of  the  detail  work  as  I  care  for  now,  Mr. 
Chezum.  Now,  prior  to  this  time — ^that  is,  prior  to  the  summer  of 
1904 — ^had  claims  been  staked  upon  the  ground? — ^A.  Yes,  sir;  in 
fact,  the  claims  were  staked ;  at  least  I  found  stakes  when  I  went  on 
the  work. 

Q.  Now,  were  they  staked  to  correspond  with  the  claims  as  they 
appear  on  this  map,  claimants'  Exhibit  No.  1? — ^A.  No,  sir;  the  strike 
of  these  coal  measures  was  practically  southwest  and  northeast,  and 
these  claims  were  staked  to  conform  to  the  strike  of  the  veins,  the 
same  as  you  stake  any  miner  claim. 

Q.  Now,  Mr.  Chezum,  during  the  summer  and  fall  of  1904,  was 
surveying  done  on  these  claims  by  a  deputy  mineral  surveyor  of 
Alaska? — ^A.  Yes,  sir.         • 

Q.  Did  they  survey  out  the  boundaries  and  stakes? — ^A.  Yes,  sir. 

Q.  They  were  engaged  in  that  work  as  long  as  you  remained 
there  ? — A.  Yes,  sir. 

Q.  Beginning  the  latter  part  of  July? — ^A.  Somewhere  in  July. 
I  don't  just  remember  what  time  they  came  up  there.  Yes ;  they — ^that 
was  the  location  survey,  really. 

Q.  Who  was  doing  that  work? — ^A.  Mr.  C.  H.  Hubbell,  who  came 
in  there  sometimes,  1  think  it  was  in  July,  but  I  would  not  say  what 
time.    I  know  the  season  was  getting  short,  and  well  advanced. 

Q.  You  have  examined,  and  looked  over  this  map  marked  "Claim- 
ants' Exhibit  No.  1,"  and  assuming  that  the  streams  are  approxi- 
mately correctly  located  as  they  appear  upon  the  ground,  I  wfll  ask 
you  if  examining  it  you  find  it  corresponds  substantially  with  the 
premises  as  you  know  them  from  personally  working  over  them  and 
studying  them? — A.  Yes,  sir;  I  thmk  it  does. 

Q.  Looking  at  that  map,  I  will  ask  you  to  state  how  many  open- 
ings— ^that  is,  cuts  and  excavations  ma<}e  for  developing  and  opening 
the  seams  or  veins  of  coal  existing  upon  these  properties — ^were  made 
on  the  entire  group,  as  near  as  you  can  say  ? — ^A.  1  would  not  under- 
take to  say,  there  are  hundreds  of  them,  i  ou  can  imagine,  going  out 
with  a  crew  of  men  for  two  or  three  different  seasons  when  you  have 
got  coal  sticking  out  of  the  ground  in  so  many  places  where  a  man 
makes  as  many  as  ten  openings  a  day,  I  would  not  undertake  to  state 
how  many  there  is.    There  must  be  several  hundred  at  least 


CnXKNIKOHAM  GOAL  BKTBIE8.  207 

Q.  Examining  this  map  again,  I  will  ask  you  to  state,  Mr.  Chezum, 
from  your  own  i)er8onal  knowledge  of  the  work  done,  or  witnessed  by 
jovL  on  these  claims,  whether  or  not  openings,  or  tunnels,  or  excava- 
tion work  for  the  purpose  of  exposing  the  veins  of  coal  was  done  on 
all  these  claims,  and  if  not,  state  upon  which  ? — ^A.  Well,  I  think,  ac- 
cording^ to  my  best  knowledge,  that  there  is  coal  openings  on  all  of 
these  (uiaims  unless  it  be  the  8  claims  that  would  be  on  the  northwest 
corner,  wouldn't  it? 

Q.  Marked  what  on  this  map? — ^A.  Frick,  Victor,  and  Cunning- 
ham. Possiblv  there  is  an  opening  on  the  Frick.  I  would  not  be  posi- 
tive, because  I  am  not  clear  just  exactly  where  the  comer  is,  but  judg- 
ing from  this  trail,  there  is  a  lot  of  work  down  just  in  the  neighbor- 
hood of  this  trail  here,  and  it  is  auite  possible  that  the  Frick  has  some 
ooal  openings  on  it,  but  I  woula  not  be  positive.  I  will  explain  to 
you,  if  you  will  allow  me,  that  this  country  here  is  high 

Q.  Bef erring  now  to  the  northwest  comer? — ^A.  les;  it  is  very 
Idgh,  and  it  is  oarren  country,  absolutely  bare,  and  it  is  dead  forma- 
tion. % 

Q.  That  is  on  the  surface? — ^A.  Well,  it  is  what  the  geological  men 
told  me  Tokun  formation  that  overlaid  the  coal,  and  after  prospect- 
ing in  that  field  as  long  as  I  did,  I  became  familiar  with  that  forma- 
tion ;  whenever  I  got  into  the  Tokun  formation  I  knew  there  was  no 
use  of  looking  for  coal,  and  it  seems  to  be  capped  heavy,  and  breaks 
off  perpendicularly,  and  the  coal  shows  all  along  there. 

Mr.  Gray.  For  the  purpose  of  the  record,  that  trail  is  marked 
^Chezum  trail"  across  the  southern  comer  of  the  group  you  are 
speaking  of? — ^A.  Yes,  sir. 

Q.  Now,  on  this  map,  the  head  of  Trout  Creek  is  not  carried  be- 
yond the  Maxine  claim,  but  I  call  your  attention  to  the  map  intro-' 
duced  by  the  Government,  and  asked  you  if  you  have  observed  this 
map,  being  Exhibit  85,  from  which  it  appears  that  the  head  of  Trout 
Creek ^A.  Branches;  yes. 

Q.  Well,  one  of  the  branches  constituting  the  headwaters  of  Trout 
Creek  extends  up  across  the  southeast  comer  to  nearly  the  east  line 
of  the  Cunningham  claim,  and  I  will  ask  you  if  you  have  ever  been 
up  this  branch  of  Trout  Creek  ? — ^A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  if  the  coal  outcrops  alon^  that  creek  ? — A. 
Yes,  sir:  we  found  coal  up  there  quite  always  until  we  struck  that 
Tokun  lormation,  but  just  how  far,  I  am  not  able  to  state;  it  may 
have  been  on  the  Cunningham  claim. 

Q.  When  you  found  coal,  did  you  make  cuts  or  openings  on  it  ? — A. 
Oh,  yes ;  that  is  what  I  was  there  for  to  try  to  do,  open  up  all  the  coal 
area  I  could. 

Q.  So  that  as  to  the  Cunningham  claim,  and  as  to  the  Frick  claim, 
what  is  your  best  judgment? — A.  Well,  it  might  be  or  might  not  on 
these  two. 

Q.  What  are  you  able  to  say — ^that  is,  as  a  fact — ^in  respect  to  all 
the  rest  of  these  claims  as  to  whether  or  not  there  was  coal  openings 
made  for  the  purpose  of  developing  up  the  coal  measures  themselves 
upon  the  ground? — ^A.  All  the  others  I  saw  had  a  number  of  coal 
openings;  of  course,  understand  certain  sections  of  that  field  have 
much  more  coal  upon  them  and  in  them  than  others  have;*  but  that 
was  my  work  up  tnere,  to  try  and  define  the  extent  of  that  coal  and 
find  out  how  far  it  extended  to  the  south. 
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Q.  I  will  ask  you  now  whether  in  your  work  in  doing  your  pros- 
pecting you  followed,  wherever  the  rock  was  exposed,  the  dip  and 
the  strike  and  the  formations  in  which  the  coal  appeared? — A^  Yes, 
sir. 

Q.  You  have  already  stated  that  you  did  tunnel  work  alonff  Trout 
Creek,  and  along  its  slope  and  along  Canyon  Creek  upon  its  slope  ? — 
A.  Yes,  sir. 

Q.  And  /ou  also  testified  that  you  fully  jprospected  yourself  to 
ascertain  the  strike  upon  the  streams  of  the  vem? — ^A.  Yes,  sir. 

Q.  And  made  opemngs  at  i>laces  along  the  strike  that  struck  you 
as  being  available! — ^A.  Yes,  sir. 

Q.  ^d  that  you  found  coal  at  many  of  these  openings  or  all  of 
them? — ^A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  whether  from  that  work  you  are.  able  to 
demonstrate  whether  or  not  the  coal  or  its  dip  descended  under  the 
Cunningham,  Victor,  and  Frfck? — ^A.  Absolutely  so.  That  coal  dip 
invariably  in  the  upper  stratas  to  the  northward. 

Q.  Was  any  of  this  work  done  for  the  purpose  of  determining 
whether  or  not  the  coal  did  extend  under  these  claims? — A.  Oh,  yes. 
And  right  in  that  particular  field,  the  layer  is  very  regular,  lying 
under  Monument  Mountain  there,  over  near  the  head  of  Irout  Creek, 
it  lays  regular  with  a  uniform  dip  and  strike;  while  in  the  south 
.  part  of  the  field  it  is  more  disturbed  and  the  strike  and  dip  is  not  so 
pronounced.  In  fact,  that  varies  in  some  places — ^you  can  get  almost 
any  kind  of  a  dip. 

Q.  What  is  the  character  of  the  weather,  Mr.  Chezum,  in  that 
country? — A.  Well,  it  rains  a  ^eat  deal;  and  in  the  winter  time, 
when  it  is  not  raining,  it  is  snowing. 

Q.  What  is  the  efl^ct  of  the  rainfall  and  the  thawing  of  the  snow 
upon  the  surface  of  the  ground? — ^A.  Well,  the  surface  in  that 
country,  especially  in  that  country  where  it  is  covered  up  with  debris, 
it  is  like  a  sponge,  it  is  soft  and  it  has  a  tendency  to  dough  and  fall  in. 
For  instance,  you  could  go  to  work  and  put  in  an  open  cut  in  some 
of  these  hillsides  where  the  soft  sandstone  and  shale  is  as  high  as 
that  ceilinff  and  after  one  of  these  big,  heavy  rains^  ^hy,  it  would 
slip  in  and  leave  a  bench,  and  in  a  year  or  so,  with  the  tropical 
growth  in  the  summer,  it  might  just  grow  right  over  it.  As  a  matter 
of  fact,  I  have  seen  trails  up  there  that  I  built  in  1906  that  only  for 
the  place  I  would  never  know  there  had  been  a  trail  built  there — 
where  it  goes  through  the  salmon  berry  bushes. 

Q.  What  about  the  ferns  and  undergrowth?  Do  they  grow  with 
the  same  tropical  profusion  as  they  do  in  this  country ?-^A.  Yes; 
they  grow  very  rank. 

Q.  If ow,  some  testimony  has  been  given  here  by  witnesses  for  the 
Government  of  examination  made  last  fall — this  last  fall  or  sum- 
mer—during July  and  August  of  this  year.  I  will  ask  you  whether 
a  person  gomg  over  that  ground  would  be,  in  July,  1906,  able  to 
discover  a  large  part  of  the  openings  made  by  you,  and  which  you 
have  described,  and  which  were  maoe  in  the  years  1903  and  1904? — 
A.  What  is  the  Question? 

^Question  read.) 

A.  Well,  I  would  say  that  they  could  not.  In  fact,  I  think  have 
had  many  openings  made  there  which  would  be  absolutely  impossible 
to  follow  them  now. 
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Q.  Now,  in  order  to  make  dear  your  answer,  I  wish  you  would 
state  the  reason  why  you  say  they  would  not  be  discovered? — ^A. 
Well,  from  the  nature  of  the  soil  and  the  formation,  would  slip  in 
and  become  covered  with  the  rank  xmdergrowth  which  is  prevalent 
throughout  that  country.  A  growth  there  of  ferns  and  other  under- 
growth. 

Q.  You  have  been  there  every  season  since  you  first  went  in  there, 
in  1903?  I  mean  in  that  country,  in  the  Bering  River  coimtry? — 
A.  Yes ;  I  have  been  there. 

Q.  A  part  of  each  year? — ^A.  A  part  of  each  year — ^hold  on — yes; 
I  have  been  there  every  year. 

Q.  You  have  some  claims  lying  to  the  northward  of  this  group  of 
claims? — ^A.  Yes,  sir. 

Q.  Which  you  have  been  looking  after  and  representing  certain 
claimants?— A.  Yes,  sir. 

Q.  And  in  going  in  and  out  I  will  ask  you  whether  or  not  your 
route  takes  you  over  some  of  the  trail  across  this  property  ? — ^A.  Yes, 
sir :  it  does. 

Q.  Across  this  group  of  claims? — ^A.  Yes,  sir;  it  does. 

Q.  Do  you  know  one  Jim  McGrath  ? — ^A.  Yes,  sir. 

Q.  Is  he  up  in  Alaska? — ^A.  Yes,  sir. 

Q.  What  IS  he  doing? — A.  He  is  watchman  for  the  Cunningham 
group  of  claims. 

Q.  Did  you,'when  you  quit  working  there,  leave  him  there  in  that 
capacitv? — ^A.  Yes^  sir. 

Q.  Was  he  working  under  you  during  any  of  this  prospecting  and 
development  work  which  you  described? — ^A.  Yes;  he  was;  I  think 
AfcGrath  was  put  on  the  pay  roll  about  the  early  part  of  April,  1905. 

Q.  You  think  he  began  work  in  the  early  part  of  1905? — A.  Yes, 
sir.  ^  ^    ' 

Q.  But  what  you  have  been  describing  was  work  done  in  1903  and 
1904? — A.  Well,  that  is  when  he  went  on.  He  was  not  with  us  at 
the  time;  in  fact,  I  had  never  seen  him  at  the  time  we  were  doing 
this  principal  work. 

Q.  During  the  time  you  were  doing  the  principal  part  of  this 
development  work? — A.  During  the  time  I  was  doing  the  principal 
part  of  this  development  work ;  yes. 

Q.  Now,  what  did  he  do  when  he  went  on  the  pay  roll? — A.  He 
worked  there  in  the  vicinity  of  South  Creek  camp,  and  after  the  snow 
came  down  so  we  could  get  out  on  the  hills  and  done  some  develop- 
ment work  out  on  the  hills,  and  then  when  the  survey  people  came 
up  to  make  the  final  survey,  I  put  him  on  that  survey. 

Q.  He  worked  on  that  survey? — ^A.  Yes;  he  worked  throughout 
that  survey.  • 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  Sheridan: 

Q.  How  old  are  you  Mr.  Chezum?— ^A.  I  was  bom  in  1866. 
Q.  Are  you  an  engineer  ? — A.  No,  sir. 
Q.  Are  you  a  surveyor  ? — A.  No,  sir. 
Q.  Are  you  a  geologist  ? — ^A.  No,  sir. 

Q.  You  do  not  make  any  pretense  of  being  anything  more  than 
merely  a  practical  miner  in  tms  coimection  ? — ^A.  That  is  alL 
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Q.  Do  you  have  any  knowledge  or  any  actual  mining  experience 
other  than  this  that  you  have  described  m  Alaska  ? — ^A.  Never. 

S.  When  did  you  first  become  interested  in  the  Alaskan  coal 
s? 

Mr.  Gbay.  Objected  to  as  improper  cross-examination. 

A.  In  1903  I  went  mto  that  country. 

Q.  How  did  you  go  to  go  up  there,  Mr.  Chezum  ? — ^A.  I  went  up 
there  on  that  on  excitement. 

Q.  Who  sent  you  ? — ^A.  I  went  of  my  own  accord. 

Mr.  Hughes.  Objected  to  as  not  material. 

Mr.  Gray.  Also  improper  cross-examination. 

Mr.  Sheridan.  We  expect  all  that.  Answer  the  question. — ^A.  I 
went  on  my  own  responsibility. 

O.  Did  you  represent  any  other  parties  or  just  represent  yourself 
at  that  time  i — ^A.  Just  representing  myself. 

Q.  What  did  you  do  m  connection  with  the  oil  excitement  up 
there  ? — A.  Well,  when  I  went  in  there 

Mr.  Gray.  Just  a  minute.  I  object  to  that  as  immaterial  and  not 
proper  cross-examination  and  incompetent  and  irrelevant. 

Mr.  Sheridan.  Answer  the  question. 

The  Commissioner.  He  can  answer  the  question. 

Mr.  Sheridan.  There  is  a  difference  of  opinion  as  to  what  is  obvi- 
ously irrelevant.  We  expect  an  objection  every  time  we  ask  a  ques- 
tion requiring  an  intelligent  answer  from  the  witness  on  the  other 
side. 

The  Commissioner.  I  do  not  think  he  needs  to  answer  as  to  his 
conclusion.     He  may  state  the  facts.    These  remarks  are  unnecessary. 

A.  I  looked  over  the  field.  I  think  I  went  up  there  and  got  m 
there  in  April,  and,  in  fact,  I  covered  pretty  much  of  the  oil  field  from 
Eight-Mile,  wnich  was  some  25  or  30  miles  below  the  town  of  Katalla — 
in  the  Katalla  district. 

Q.  How  far  is  that  away,  that  oil  field  from  the  Cunningham  group 
of  claims  t — A.  Well,  I  should  judge  it  was  8  or  9  miles,  roughly 
speaking. 

Q.  Did  you  on  the  occasion  of  your  making  these  investigations 
concerning  oil  fields  in  Alaska,  did  you  visit  what  is  now  known  as 
the  Cunningham  group  of  entries  ? — ^A.  No,  sir. 

(^.  This  was  in  1903  when  you  first  went  there  on  this  oil  investi- 
gation ? — ^A.  Yes,  sir. 

Q.  ^Vhen  did  you  first  come  on  to  the  group  of  claims  described 
as  the  Cunningham  group  ? — A.  After  I  had  been  employed  to  take 
charge  of  this  crew. 

Q.  What  year  i— A.  1903. 

Q.  About  what  month? — A.  July.  I  am  not  cl^ar  as  to  the  real 
date  of  that,  but  my  impression  it  was  along  the  fore  part  or  near 
the  middle  of  the  month. 

Q.  Who  employed  you  to  do  this  work  ?--rA.  Mr.  Cunningham. 

Q.  You  were  in  Alaska,  as  I  understand  you,  when  he  employed 
you  ? — A.  Yes,  sir. 

Q.  And  you  did  not  go  up  there  under  employment  from  him  ? — ^A. 
No,  sir.  In  fact,  I  had  never  met  him  but  once  before  I  went  to 
Alaska. 

Q.  Now  what  was  the  nature  of  the  contract  vou  had  with  Mr. 
Cunningham  concerning  these  claims? — ^A.  Did  not  have  any 
contract  with  him. 
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« 

Q.  What  instructions,  if  any,  did  you  have  from  him  ? — ^A.  Oh, 
to  go  in  there  and  prospect  this  neld. 

Q.  What  arrangement  did  you  have  with  him  as  to  compensation 
for  this  work  t — ^A.  $5  per  day. 

Q.  And  how  about  the  crew  that  you  had  under  you.  How  were 
thev  paid  ? — A.  They  were  paid  by  the  day. 

Q.  ^v  Mr.  Cunningham  ?— A.  Yes. 

Q.  Were  you  called  upon  to  disburse  money  to  them  for  Mr. 
Cunnineham  ? — ^A.  Not  that  summer. 

Q.  Were  you  at  any  time  subsequently  while  engaged  in  working 
for  these  people  1 — ^A.  Yes,  sir. 

Q.  Funds  were  supplied  to  you  for  this  purpose  by  Cunningham  ! — 
A.  Yes. 

Q.  When  he  was  absent  ?  What  was  his  instructions  concerning 
these  funds  and  their  distribution  to  your  crew  f 

Mr.  Hughes.  Objected  to  as  not  cross-examination  and  calling  for 
hearsay  evidence. 

The  Commissioner.  He  may  answer. 

A.  Shall  I  answer  the  question  f 

The  Commissioner.  Yes. 

Q.  YtThat  was  the  question  ?    Just  read  the  question. 

(Question  read  by  the  stenographer.) 

A.  Well,  I  do  not  know  as  I  had  any  instructions  further  than  any 
other  general  foreman  would  have.  Ii  a  man  I  wanted  to  let  him  go, 
or  when  pay  day  came,  I  would  pay  him  oflF. 

Q.  How  much  did  you  pay  these  men  a  dayf — ^A.  Well,  these 
Indians,  we  started  in  paying  tnem  at  the  rate  of  $2  per  day;  that  was 
the  least  we  ever  paid  them,  and  when  they  became  more  familiar  with 
the  work,  became  better  men,  we  raised  their  wages. 

Q.  Were  they  provided  for  in  other  respects — with  their  food — by 
Mr.  Cunningham  f — ^A.  Oh,  yes. 

Q.  Did  you  have  any  particular  written  instructions  about  the 
development  or  prospecting  work  that  you  did  on  this  group? — ^A. 
No,  sir. 

Q.  At  no  time  ? — A.  No,  sir. 

Q.  Did  you  build  trails  also,  Mr.  Chezum  ? — ^A.  Part  of  them.  In 
fact  I  did  most  of  the  trail  work. 

a.  What  instructions  did  you  have  concerning  the  building  of  these 
s  ? — A.  That  work,  I  will  say,  Mr.  Sheridan,  was  left  very  largely 
to  myself  as  Mr.  Cunningham  was  there  very  little,  and  a  great  deal 
of  that  work  I  did  on  my  own  initiative,  regarding  the  building  of 
those  trails  to  get  to  certam  sections  because  he  was  not  where  I  could 
get  to  him  to  consult  him  about  every  piece  of  trail  that  I  built. 

Q.  Yes  t — ^A.  And  naturally,  having  the  interest  that  a  man  would 
have  who  was  in  charge  of  work,  I  naturally  went  ahead  and  did  the 
business  as  I  thought  oest  under  the  circumstances  for  the  benefit  of 
the  property. 

Q.  Well,  what  was  your  purpose  in  building  these  trails  ? — ^A.  To 
get  to  the  different  sections  of  the  country  to  do  this  development 
work. 

Q.  Did  you  attempt  to  locate  out  the  comers  and  survey  out  the 
claims  so  as  to  know  what  claims  you  were  on,  and  where  you  were 
doing  the  work  ? — ^A.  No,  sir;  I  did  not. 

Q.  Could  you  of  your  own  positive  knowledge  testify  to  what  claims 
any  of  these  tunnels  were  on  ? — ^A.  It  would  be  very  hard  to  locate 
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them.  On  some  of  them— on  some  of  these  claims  we  had  to  get 
some  fixed  pomt  to  survey  from,  some  fixed  object.  As  a  matter  of 
fact,  when  the  survey  was  goin^  on,  I  followed  up  and  put  in  the 
camps,  and  looked  after  putting  m  the  camps,  to  facilitate  the  work. 
I  did  not  cany  the  chain  on  this  survey,  being  in  the  capacity  I  was 
in,  I  did  what  I  could  to  help  the  work  along. 

Q.  Yes;  now,  in  1903  and  1904,  was  there  anybody  doing  survey 
work  there  during  1903  and  1904  ?— A.  Not  in  1903,  but  in  1904  the 
location  survey  was  made  for  these  claims. 

Q.  Now,  during  1903,  while  doing  this  prospecting  work  over  these 
claims,  how  did  you  know  you  were  on  the  Cunnmgham  group  at 
all  i — ^A.  Oh,  these  claims  were  staked  prior  to  the  time  that  I  went 
in  there. 

Q.  Who  informed  you  that  these  represented  the  Cunningham 
claims  ?— A.  Well,  Mr.  Oliver  Hartline  was  there  before  I  was  tnere^ 
and  in  fact  there  was  no  other  claims  in  that  section  of  the  coimtry 
between  Trout  Creek  and  Clear  Creek. 

Q.  How  did  you  know  that? — ^A.  Well,  they  told  me  that  there 
was. 

Q.  Who  told  you  that »— A.  They  did. 

Q.  They  told  you  ? — ^A.  Yes,  sir. 

Q.  Now,  who  indicated  to  you  those  stakes  that  you  saw  were  on 
the  Cunningham  claims  t — ^A.  Well,  I  don't  know  tnat  anyone  indi- 
cated them  to  me. 

Q.  You  just  simply  assumed  it? — ^A.  No;  I  had  instructions  to  go 
in  there  and  commence  prospecting  a  certain  section  of  the  country 
for  this  coal,  and  I  did  not  have  any  instructions  to  look  up  stakes. 
If  I  had,  I  would  have  known  more  about  the  stakes. 

Q.  Now,  where  did  you  locate  these  as  regards  Uving  quarters  when 
you  started  this  prospecting  ?— A.  Well,  now,  what  do  you  mean  by 
that  question^ 

Q.  What  cabin  did  you  go  to  live  in,  if  any? — ^A.  Oh,  we  did  not 
have  any  cabin  there  then.  When  I  went  on  the  ground  there  was 
nothing  on  Clear  Creek  at  that  time. 

Q.  So  far  as  your  knowledge  went,  as  to  what  claims  you  were  on,  it 
was  based  solely  on  what  you  had  been  told  about  who  owned  that 
ground  ? — ^A.  Why,  I  went  to  Trout  Creek  camp  and  got  an  Indian 
who  had  been  with  the  men  that  staked  this  ground  to  guide  me  and 
take  me  up  to  where  we  had  a  coal  showing,  iip  near  the  falls.  That 
was  where  we  intended  to  work  to;  and  tins  Indian  came  over  with 
me — Johnny  Brenner,  his  name  was — came  over  with  the  crew.  As  a 
matter  of  fact,  it  was  an  absolutely  new  country  to  me.  I  had  never 
been  in  it,  and  I  did  not  know  where  I  was  heading  for  without  a 
guide. 

Q.  This  Indian  was  your  guide  ? — ^A.  Yes,  sir. 

Q.  Very  crude  sort  of  people,  these  Indians,  up  there,  aren't  they  ? — 
A.  Well,  they  are  as  far  as  guides  are  concerned;  but  anything  that 
they  know  they  are  very  intelligent. 

Q.  Very  intelligent  on  that  pomt  ?— A.  On  trails  and  going  through 
the  country. 

Q.  Now,  when  did  you  first  observe  any  surveying  work  being 
done  on  any  of  these  claims;  in  what  year  ? — ^A.  When  I  first  did  ?  I 
think  there  was  a  survey  made  prior  to  1904  or  before  I  worked  there. 

Q.  Well,  were  you  present  at  that  survey  ?— A.  No,  I  was  not,  but 
I  seen  evidence  of  it. 
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Q.  What  survey  do  you  know  of? — ^A.  In  1904  is  the  first  survey 
I  have  real  knowledge  of.  being  on  the  ground. 

Q.  Now,  what  knowledge  have  you  of  the  survey  at  the  time  Mr. 
Hubbell  came  in  there  in  July! — ^A.  Mr.  Hubbell  came  in  there  in 
July,  I  think  it  was  in  the  month  of  July,  some  time.  May  have 
been  a  Uttle  earUer. 

Q.  July,  1904  ? — ^A.  Yes,  and  made  a  survey  of  this  group  of  claims. 

Q.  Did  Mr.  Hubbell  employ  you  to  assist  him  in  this  survey  ? — ^A. 
No. 

Q.  So  you  took  no  part  in  it  ? — ^A.  Mr.  Hubbell  had  nothing  to  do 
with  me  at  the  time ;  on  the  contrary,  I  was  there  in  charge  of  the  work, 
and  I  furnished  Mr.  Hubbell.  If  he  was  short  a  man  I  saw  he  had 
one,  and  I  furnished  his  camp  with  supplies,  and  was  with  him  fol- 
lowing him  from  place  to  place  and  to  see  that  he  was  supplied. 

Q.  But  you  took  no  actual  part  in  the  survey  yourself  ?— A.  Why, 
I  did  not  carry  a  chain. 

<J.  Were  you  with  him  up  there  while  they  went  over  the  different 
claims  that  they  covered? — ^A.  Yes;  I  was  there  when  they  started 
in  on  this  south  line. 

Q.  Now,  just  where  did  they  start  in,  referring  to  Claimant's 
Exhibit  No.  1  and  indicating  thereon  ?— A.  Well,  as  a  matter  of  fact, 
when  he  started  in,  he  started  in  and  run  a  line  a  quarter  of  a  mile 
south  of  here. 

Q.  South  of  the  Cunningham  group  ? — ^A.  Yes,  sir. 

Q.  And  then  entered  on  the  Cunningham  group  ? — ^A.  No,  he  was 
on  the  Cunningham  CTOup  before. 

Q.  He  was  ?— A.  Yes;  they  had  a  lot  of  land  staked.  There  was  a 
lot  of  land  staked  in  south  of  here. 

Q.  South  of  the  Cunningham  group,  you  mean  ? — ^A.  Yes. 

Mr.  Hughes.  You  mean  south  of  what  is  the  Cunningham  group, 
as  shown  on  this  map?— A.  Yes;  the  group  about  it.  Yes.  And 
then,  after  the  first  line  was  run  they  moved  up  a  quarter  of  a  mile 
north.  You  will  notice  here  where  Clear  Creek  is  on  this  map.  I 
have  prospected  here  and  over  here. 

Q.  Over  all  the  claims  as  shown  on  this  map  ? — A.  All  through  this 
whole  section  from  the  mine  clear  across. 

Q.  You  don't  know  them  by  their  names?  A.  No;  I  don't  know 
ihem  by  their  names  and  I  could  not  tell  you  the  exact  place  unless 
it  was  some  fixed  up. 

Q.  On  the  chart  ?— A.  Yes,  but  we  had  prospected  here  before  in  a 
leral  way,  and  made  numerous  openings  here  and  there  and  then 

lat  line  was  moved  up  here^  and  then  they  started  in  to  survey. 

Q.  What  I  want  to  know  is,  what  actual  part  did  you  take  in  this 
survey  in  1904  ? — ^A.  WeU,  as  I  told  you,  1  looked  after  them.  I 
looked  after  them,  having  charge  of  the  work.  If  they  were  short 
a  man  I  got  him;  and  I  moved  tneir  camp  from  place  to  place  and  I 
did  all  tm^t  a  man  would  naturally  do  in  that  capacity  to  faciUtate 
the  survey  work. 

Q.  Now,  did  you  do  any  prospecting  at  any  time  on  these  claims 
other  than  that  abeady  testified  to  by  you  on  your  direct  examinan 
tion?  That  covers  all  you  did,  doesn't  it — the  direct  examination 
that  you  gave  to  Mr.  Hughes  I— A.  Yes,  I  think  so.  It  covers  the 
whole  field. 

Q.  Yes^-A.  Yes,  sir. 
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Q.  Now,  this  prospect  work  that  was  done  in  the  tunnels  to  which 
you  have  referred,  m  the  winter  time,  did  you  find  any  especial 
difficulty  in  carrying  on  the  tunnel  work  in  the  winter  time  ? — ^A.  In 
what  way  1 

Q.  Well,  would  it  be  any  more  difficult  to  do  it  in  the  winter  time 
than  in  the  summer  ? — ^A.  The  winter  time  is  really  the  best  time. 

Q.  For  tunnel  work  ? — ^A.  Yes;  because  there  is  snow  on  the  ground 
and  it  is  easier  to  get  the  work  done  than  in  the  sunmier. 

Q.  Now,  do  you  recall  the  name  of  the  largest  tunnel  among  all  the 
tunnels  vou  assisted  in  putting  in  on  this  group? — ^A.  No,  sir;  I  do 
not  recall  the  name  of  it,  but  I  could  tell  you  about  just  where  it  is. 
Just  about  where  it  is  located  ? — ^.  Yes,  sir. 
j.  Where? — A.  Within  a  quarter  of  a  mile  below  Trout  Creek 
cabm,  and  that  would  be  here  on  the  west  side  of  the  creek. 

Q.  On  what  is  shown  on  this  map  as  the  Tenino  claim  ? — A.  That  is 
what  it  is  shown  on  the  map  here. 

Q.  Now,  that  was  the  largest  tunnel, was  it? — ^A.  That  was  the 
largest  tunnel.  That  was  the  largest  coal  seam,  and  I  think  the 
largest  sized  tunnel  too. 

Q.  In  what  direction  did  that  tunnel  go  ? — ^A.  It  went  in  a  south- 
westerly direction. 

Q.  About  how  far  in  was  it  to  its  furthest  face  from  the  mouth  ?  — 
A.  My  recollection  it  was  between  300  and  400  feet,  to  my  best  recol- 
lection; I  don't  know  how  many  feet  exactly. 

Q.  You  of  course  have  been  in  this  tunnel  frequently  ? — ^A.  Yes. 
sir. 

Q.  About  what  are  the  proportions  of  the  tunnel  as  regards  height 
and  width  ? — A.  I  think  it  is  6^  feet  in  the  clear. 

Mr.  Hughes.  You 'mean  high  ? — ^A.  Yes;  clear  of  the  timber;  and 
I  think  it  was  5  or  5^  at  the  bottom,  as  near  as  I  can  remember.  I 
would  not  be  positive  as  to  that,  although  I  made  patterns  for  the 
timber. 

Q.  Did  vou  assist  in  taking  out  what  coal  was  taken  out  of  the 
tunnel  ? — A.  Part  of  it.     Not  all  of  it,  nearly  all  of  it. 

Q.  Were  you  there  when  this  tunnel  was  commenced? — ^A.  Yes, 
sir. 

Q.  Did  you  help  open  it  ? — A.  I  had  that  tunnel  started. 

Q.  And  you  had  charge  of  its  development  throughout? — ^A.  No, 
sir. 

Q.  Who  else  had  anything  to  do  with  it? — ^A.  When  I  came  out 
Frank  Carey  was  left  there  that  winter  and  the  principal  part  of  that 
work  was,  I  think,  confined  to  that  tunnel  during  that  wmter. 

Q.  What  year  was  that  ?  1903-4?— A.  1904.  I  left  in  the  month 
of  August. 

O.  1904? — A.  Yes;  I  had  been  in  there  about  thirteen  montlis 
without  coming  down  as  far  as  Tidewater. 

Q.  Now  did  this  other  party  come  after  you  left? — ^A.  No,  he 
worked  on  this  survev  before  he  left,  Frank  did,  in  fact  he  worked 
for  me  during  the  latter  part  of  1903-4,  and  I  found  him  an 
excellent  miner  and  I  recommended  to  ^ir.  Cunningham  that  he 
retain  him  there. 

Q.  He  worked  on  this  tunnel? — ^A.  Yes;  worked  on  this  tunnel 
across  from  the  house. 

Q.  Have  you  any  idea  of  about  how  much  coal  was  taken  out  of 
that  tunnel,  probably? — A.  No;  I  have  not. 
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Q.  What  was  done  with  it? — ^A.  I  can  tell  you  what  was  done 
with  it.    It  was  put  on  the  dump. 

Q.  Just  put  on  the  dump?  Any  of  it  tipped  away  from  there 
anywhere  or  shipped  off  for  any  purpose? — ^A.  Oh,  no;  there  might 
have  been  a  little  hand  sample  taken  away,  or  something  of  that 
kind,  but  nothing  else. 

Q.  Well,  it  is  true,  as  a  matter  of  fact,  Mr.  Chezum,  that  in  pros- 
pecting the  country  described  by  vou,  that  vou,  followed  along  the 
creek  beds  and  got  the  exposures  already  made  naturally  and  opened 
them  up  to  determine  the  seams  and  their  strike,  dip,  etc.  ? — ^A.  In 
many  cases  it  was  easier  to  find  this  coal  cropping.  Of  course  there 
were  some  isolated  places  where  you  got  them  on  the  ridges  where 
the  debris  had  drifted  away,  but  as  a  rule,  in  that  country  where  it 
is  so  rough,  the  main  coal  exposures  would  be  found  in  the  creeks. 
You  see,  that  country  is  all  cut  up  with  deep  gulches  or  rayines,  and 
great  waterfalls — falls  there  which  is  250  feet — I  mean  sheer  fall, 
and  where  you  haye  to  go  a  half  to  three-quarters  of  a  mile  around 
to  go  200  yards. 

Q.  I  see.  Well,  now,  under  such  conditions  as  that,  you  opened 
up  where  the  natural  exposures  were  and  made  your  measurements 
as  a  general  thing  ?— A.  Well,  I  made  yery  few  measurements,  because 
anytmng  that  was  worth — whereyer  we  could  find  coal  we  opened  it; 
and  I  made  many  openings  on  yery  poor  coal  showing. 

Q.  Yes;  I  see.  But  generally  on  coal  exposures  that  showed  ? — ^A. 
Yes;  whereyer  we  could  get  the  best  place  we  did  so.  All  our  work, 
you  will  understand,  was  in  the  nature  of  prospecting 

Q.  I  understand  that,  Mr.  Chezum. — ^A.  To  determine  the  extent 
of  that  field,  because  at  that  time  when  we  went  in  there  we  did  not 
know  whether  that  coal  was  of  commercial  quality  or  not,  and  it 
required  a  great  deal  of  prospecting  work  to  ascertain  if  it  would 
cyen  justify  the  payment  of  the  goyernment  price. 

Q.  Yes;  1  see.  Isow,  you  stated  that  one  man  would  open  up  on  a 
general  proposition;  he  would  make  about  ten  cuts  or  prospects  in  a 
day,  or  something  of  that  sort  ? — ^A.  About,  yes;  yes,  it  is  about  that. 

Q.  Would  they  make  any  more  than  that  at  a  time? — ^A.  Well, 
that  would  depend  on  what  they  had.  There  were  other  places 
where  they  worked  probably  a  day  or  two  and  not  get  any  results 
there  at  all. 

Q.  I  see;  but  as  I  understand,  as  a  general  rule,  if  the  coal  was 
exposed  they  would  make  on  an  ayerage  of  about  ten  cuts  a  day  ? — ^A. 
Well,  no;  I  would  not  say  an  ayerage  of  ten  a  day.  That  would 
depend  altogether  upon  the  conditions  which  surrounded  them. 
Probably  they  might  work  seyeral  days  and  not  get  any  results. 

Q.  Yes;  I  see.  But  just  on  an  ayerage  how  many  would  a  man 
be  able  to  make  in  a  day,  eyery thing,  taking  through  the  whole  sea- 
son ? — ^A.  Well,  that  I  could  not  say.  Very  often  they  might  make 
as  many  as  ten  a  day 

Mr.  Hughes.  Do  you  mean  one  man  of  the  crew  ? — A.  One  man: 
and  then  again  there  would  be  a  number  of  days  before  they  would 
get  the  coal  open. 

Q.  While  they  were  searching  around  for  an  exposure? — ^A.  Yes; 
all  the  work  was  prospecting  work.  You  could  not  tell  by  looking  at 
the  ground  how  deep  you  would  haye  to  go  to  get  the  dip;  there  were 
many  places  that  we  opened  and  we  had  to  abandon  because  it 
sloughed  in  on  us,  and  came  in  so  fast  we  could  not  get  it  out. 
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Q.  Precipitous;  verv  severe  incline  i — ^A.  Yes;  and  sliding  in  from 
the  wet,  all  slushy  and.  mushy. 

Q.  Your  instructions;  as  I  imderstand,  were  to  prospect  this  entire 
area  and  ascertain  what  the  character  of  the  coal  was  in  each  in- 
stance? That  was  really  your  idea  in  carrying  forward  all  this 
prospecting  work  ? — ^A.  i  es;  that  was  my  idea. 

Q.  What  did  you  say  about  what  Mr.  James  McGrath's  work  was 
up  there  ?— A.  When  Mr.  McGrath  first  came  up  there  in  April,  1905, 
I  put  him  to  work  as  a  miner  in  these  tunnels,  in  the  neighborhood  of 
the  house.  In  fact,  I  think  he  worked  in  two  or  three  of  those  open- 
ings. Then  later  on,  when  Hubbell  came  up  with  his  crew,  I  put  nim 
on  the  survey  and  he  worked  throughout. 

Q.  On  the  survey? — ^A.  On  the  survey;  yes. 

(J.  What  kind  of  work  did  he  have  to  do  on  that? — ^A.  I  rather 
think  that  he  was  one  of  the  chain  men.  I  would  not  be  positive,  but 
I  rather  think  he  was. 

Q.  Yes;  I  think  the  original  entry  papers  already  in  evidence  will 
show  the  capacity  in  which  Mr.  McGrath  did  a  great  deal  of  his 
work 

Mr.  Gray.  Which  would  be  the  best  evidence. 

The  Witness.  Yes;  I  would  not  be  positive- 


Mr.  Hughes.  I  did  not  suppose  it  was  very  material. 

Mr.  Sheridan.  No  ;  we  wm  make  it  very  plain  and  material  before 
we  get  through  with  it. 

Mi.  Hughes.  I  think  you  misunderstand  me.  What  I  mean  is  if 
he  helped  do  the  work  I  do  not  think  it  is  very  material  whether  he 
carriea  a  chain  or  operated  a  transit  or  was  an  ax  man,  or  a  man  who 
handled  a  transit.  It  seems  to^  me  a  man  can  see  as  much  whether 
he  carries  an  ax,  chain,  or  transit. 

Mr.  Sheridan.  Well,  I  do  not  agree  with  that,  but  we  will  not  dis- 
cuss it.  ^ 

3.  You  stated  in  vour  direct  examination  that  the  prospecting  for 
,  or  that  most  or  the  prospecting  carried  on  by  you,  Mr.  Chezum, 
was  from  the  south  line  of  the  group  up  to  the  north  Une  of  the 
group. — ^A.  Yes,  sir. 

Q.  And  when  you  made  the  remark,  I  beUeve  counsel  was  calling 

irour  attention  to  Claimant's  Exhibit  ^o.  1  for  the  purpose  of  identi- 
jing  the  area  ? — ^A.  Yes. 

Q.  How  did  you  know  you  were  off  the  group  as  far  as  the  south  or 
north  Une  of  tms  group  ?  Did  you  survey  it  ?— A.  That  is  just  what 
I  started  in  to  explain. 

Q.  Well,  explain  it. — ^A.  Some  time  ago  when  they  started  in  with 
that  location  survey,  they  commenced  a  quarter  of  a  mile  south 
than  the  line  is  at  the  present  time.  And  from  our  investigation 
there  that  line  was  moved  up  to  conform  with  the  outcrops  of  coal. 

Q.  That  survey  was  the  survey  already  described  by  you  as  made 
by  Mr.  Hubbell  ?— A.  Yes. 

Q.  Now,  Mr.  Chezum.  in  regard  to  this  large  tunnel  vou  have 
described,  that  is  markea  on  Claimant's  Exhibit  No.  1,  as  the  Tenino 
claim,  that  tunnel,  which  you  said  was  in  between  300  and  400  feet 
in  a  southwesterly  direction,  what  was  the  purpose  of  that  tunnel  ? — 
A.  I  beg  your  pardon;  tunnel  No.  1  that  you  have  marked  here  is 
not  witBn  400  feet  of  the  house.    Tunnel  No.  4  is  the  closest  tunnel 
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to  the  house.  Now,  this  tunnel  No.  1,  as  I  understand  it,  is  the  one 
about  1,500  feet  down  the  creek  from  the  house. 

Q.  Well,  what  I  want  to  get  at  is,  that  is  the  largest  tunnel  as  far 
as  YOU  know  ? — A.  Yes;  that  is  the  largest  tunnel  we  have  in  there. 

Q.  What  is  the  purpose  of  that  tunnel,  the  largest  tunnel  ? — A.  It 
was  nm  for  the  piurpose  of  ascertaining  the  extent  of  that  coal  vein,  if 
it  was  regular,  and  the  dip  and  the  strike,  as  all  the  balance  of  our 
prospect  work  was  done  there. 

Q.  Could  you  mine  coal  through  that  tunnel,  in  your  opinion  f — 
A.  I  am  not  a  coal  miner,  but  I  would  not  imagine  you  could  from 
what  I  have  read  of  coal  mines.  That  is,  vou  could  not  make  a 
commercial  proposition  out  of  it.  It  is  out  of  the  question  to  handle 
it  through  a  tiumel  of  that  size. 

Q.  That  is  as  far  as  vou  have  knowledge  of  it? — ^A.  That  would  be 
my  theory.  That  is  tne  opinion  I  have  from  what  reading  I  have 
done  and  what  I  hear. 

Q.  Now,  running  in  the  direction  this  tunnel  penetrates,  this 

f'oimd  rises  very  suddenly  to  the  west  ?— A.  Yes;  but  it  is  going  up. 
do  not  think  that  is  the  longest  tunnel.  I  think  there  is  more  feet 
of  work  done  on  tunnel  No.  4,  done  from  the  portal  of  the  timnel  than 
the  others,  but  it  is  done.  We  ^ot  lost  when  we  got  in  there,  as  I  stated 
to  you  in  the  direct  examination,  and  had  to  make  a  raise  to  locate 
our  coal. 

Q.  About  how  far  did  you  go  in  on  this  tunnel  No.  41 — ^A.  I  think 
my  first  estimate  was  aoout  90  feet  to  pick  up  the  coal  vein  as  it 
showed  up  on  the  moimtain  running  down  toward  the  creek.  We 
had  a  small  tunnel  up  above  and  it  was  acting  bad,  did  not  look  as 
though  the  coal  was  exactly  in  place,  or  as  though  thore  was  some  kind 
of  movement.     It  was  on  a  hogback. 

Q.  Oh,  it  just  went  in  90  feet,  as  I  understand  ? 

Mr.  Hughes.  No;  you  did  not  understand  it  correctly;  his  esti- 
mate was  90  feet  back  to  the  vein. 

A.  Yes;  and  then  I  estimated  from  the  character  of  the  tunnel 
from  my  examination  that  we  would  be  able  to  pick  up  the  coal 
close  to  the  creek. 

Mr.  Shebidan.  Well,  now,  what  I  want  to  get  at 

Mr.  Hughes.  Let  him  answer  the  question. 

Q.  What  I  want  to  get  at  is  this:  How  far  in  does  this  timnel 
penetrate  ?— A.  It  goes  in  115  feet  straight,  and  then  we  struck  a 
streak  of  black  dirt,  and  we  just  followed  that  around  in  there  until 
it  was  as  crooked  as  a  dog's  hind  leg  up  in  here,  and  we  must  have 
extended  that  in  there  nearljr  500  feet  from  the  portal. 

Q.  That  would  bring  you  in  on  the  adjoining  claim? — ^A.  Well,  I 
don't  know;  I  don't  Know  how  far. 

Q.  Well,  about  500  feet  in,  anyhow,  from  the  mouth  ? — ^A.  Well, 
yes;  I  should  judge;  I  don't  know  how  far  it  is.  And  then  we  came 
back  and  we  made  an  upraise;  and  it  is  a  piece  of  work  no  miner 
would  be  proud  of  [laughing]  because  we  got  in  there  and  got  lost  and 
had  to  send  for  a  surveyor  to  get  us  out. 

Q.  Now,  then,  this  is  the  longest  tunnel  f  That  is  the  point  I  want. 
This  is  the  longest  tunnel  that  you  know  of  I — ^A.  Well,  I  think  there 
is  some  more  real  feet  of  work  m  from  the  portal  of  that  timnel  than 
there  is  in  the  floor  of  the  tunnel.    Of  coursei  I  could  not  figure  it,  but 
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by  looking  at  it  so  as  to  estimate  it  roughly,  that  is  my  idea;  I  would 
think  it  was. 

Q.  Was  there  any  understanding  between  you  and  Mr.  Cunningham 
or  anyboc'y  else  connected  with  these  entries  at  the  time  that  you 
were  driving  these  tunnels  that  tliey  would  be  ultimately  used  for 
mining  coal  off  of  any  other  than  the  Tenino  entry  or  the  adjoining 
entries? — A.  No,  sir;  in  fact,  really  that  work  was  not  done  with  a 
view  of  mining  coal. 

Q.  It  was  just  prospecting  i — A.  It  was  just  prospecting. 

Q.  During  all  or  this  prospecting  that  you  were  doing  did  vou  have 
practically  the  same  number  of  men  at  all  times? — ^A.  No;  that 
varied.     In  the  winter  time  we  cut  our  force  down. 

Q.  In  the  summer  time  you  had  a  full  crew  prospecting? — A.  In 
the  summer  time  we  worked  all  the  way — well  the  first  summer  I  was 
there  I  guess  nearly  forty  men  were  at  work  in  the  different  camps. 

Q.  I  mean  under  you,  Mr.  Chezum  ? — A.  Oh,  under  my  own  super- 
vision, my  crew  ran  from  17  to  23  men. 

Q.  Now,  during  the  summer  of  1903,  how  many  men  did  you  have 
of  vour  own  individual  crew? — ^A.  I  had  from  7  to  12  and  15  men. 

Q.  How  about  the  siimmer  of  1904  on  that  part  you  were  working 
on  ? — A.  Well,  we  had  as  many — we  had  quite  a  big  crew  there. 

Q.  Under  yourself  individually? — A.  Yes.  You  see  during  1904 
I  did  a  great  deal  of  trail  work,  for  the  simple  reason  that  it  was 
almost  impossible  for  these  men  to  get  through  certain  sections  of 
that  country  they  had  to  work  in.  I  did  this  work  so  they  could  get 
on  the  trail  and  come  to  camp,  and  it  would  facilitate  the  work,  and 
there  was  a  great  deal  of  trail  work  done  there  and  carried  out  and 
connecting  up  with  other  trails  that  we  had  made  prior  to  that  time, 
but  some  of  it  would  be,  of  course,  more  or  less  difficult. 

Q.  So  the  main  work  done  in  1904  was  trail  work  ? — A.  No,  not  the 
most  of  it ;  there  was  quite  a  little  trail  work  done,  though,  in  the 
sunuuer.  We  had  other  work  going  on,  but  we  had  quite  a  crew  of 
men  in  that  sununer. 

Q.  What  year  did  you  quit. handling  this  prospect  work  on  the 
Cunningham  group?  Was  it  some  time  in  1904,  as  I  imderstand 
you  ? — A.  No,  it  was  in  1905.  We  practically — after  that  final  sur- 
vey was  made — we  practically  dropped  all  prospect  work. 

Q.  About  July,  1905,  did  I  undei*stand  you  to  say  ? — A.  Yes,  sir. 

Mr.  HuoHES.  I  want  to  say  at  this  point  that  I  did  not  go  to  any 
work  done  in  1905.  It  is  not  cross-examination,  but  I  will  not  object 
if  counsel  wishes  to  go  into  it;  but  I  reserve  my  right  to  cover  the 
ground  in  my  direct  examination. 

Mr.  Sheridan.  I  believe  that  is  objected  to  as  improper  cross- 
examination. 

Mr.  Hughes.  I  say — I  do  not  want  any  misunderstanding.  I  am 
not  objecting  to  it,  but  I  am  announcing  simply  that  I  want  to  go  into 
the  matter  on  redirect  examination  if  you  go  into  it  now. 

Mr.  Sheridan.  Certainly. 

Mr.  Hughes.  It  was  a  matter  I  didn't  bring  out. 

Q.  Now,  just  give  us  briefly  what  work  was  done  or  what  the  work 
consisted  oi  in  the  summer  of  1905,  or  that  part  of  it  you  were  in 
charge  of.  I  mean  your  own  work  and  your  own  crew. — ^A.  Well, 
1905,  that  final  survey  was  made,  and,  as  I  told  you,  my  time  was 
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taken  up  in  looking  after  caiims  and  I  did  some  trail  work,  and  later 
on  in  the  season  we  did  some  building. 

Q.  What  kind  of  building  ? — ^A.  Built  a  house. 

Q  Like  building  a  house  for  the  purpose  of  working  on  the  claim  ? — 
A.  Well,  we  finished  that  house  along  in  December.  We  did  not  do 
any  work  after  that. 

Q.  Where  was  that  house  located  ?— ;A.  Over  on  Clear  Creek. 

Q.  Over  on  Clear  Creek  ? — ^A.  Yes,  sir. 

Q.  That  is  the  house  marked  on  claimants'  Exhibit  No.  1  as  the 
Cunningham  camp,  isn't  it? — ^A.  Yes;  that  is  it. 

Q.  At  the  time  you  were  carrying  on  this  prospect  work  did  you 
keep  any  field  notes  of  the  work  that  you  did  and  tne  location  of  it  ?— 
A.  No,  sir. 

Q.  So  all  that  you  are  testifying  to  is  your  best  recollection  of  the 
matter?— A.  Yes;  my  best  recollection. 

Q.  Now,  you  spoke  of  a  Tokum  formation,  and  you  say  when  you 

fot  into  it  that  vou  did  not  expect  to  find  coal  showings  on  the  surface, 
low  did  you  identify  the  Tokum  formation  ? — A.  I  identified  it  from 
the  experience  I  had  with  it  in  the  fall,  and  my  association  with 
eological  men  who  spent  considerable  time  there  for  two  summers, 
t  is  plain  to  find  after  a  man  is  familiar  with  it,  as  it  is  for  you,  for 
instance,  to  look  at  a  tree  and  know  whether  it  is  a  green  tfee  or  a 
dead  one.  It  is  a  sandstone  formation  that  is  dead  and  lifeless  and 
has  a  metallic  ring  to  it;  while  soft  sandstone  of  coal  beds,  the  coal 
beds  are  embedded  up  with,  is  a  soft  gray  sandstone  that  disinte- 
grates very  easily  and  it  looks  like  it  was  sappy  and  fiidl  of  moisture. 

Q.  So  you  had  no  difficulty  in  identifying  that  formation  ?— A.  No, 
not  at  all.  After  you  got  once  familiar  with  it  you  would  know  it 
very  readily. 

Q.  I  now  call  your  attention  to  plaintiff's  Exhibit  No.  1,  and  ask 
you  if  at  any  time  during  the  prospect  work  that  was  carried  on  under 
your  direction  you  were  callea  upon  to  lay  out  a  route  for  a  tunnel  on 
Clear  Creek;  and  if  so,  in  what  direction  it  was  to  penetrate  ? 

Mr.  Hughes.  Objected  to  as  not  proper  cross-examination  and  for 
the  further  reason,  that  if  counsel  desires  or  intends  to  use  this  witness 
as  a  witness  in  chief  for  the  Government  he  had  an  opportunity  to 
do  so. 

The  Commissioner.  It  might  be  well  for  counsel  for  claimants  to 
understand  that  the  Interior  Department  has  adopted  the  English 
rule,  and  under  that  rule,  this  can  be  considered  as  cross-examination. 

Mr.  Hughes.  I  do  not  understand  that  that  is  the  English  rule. 
Only  matters  incidental  to  or  germane  to  matters  brought  out  on 
direct  examination  constitute  cross-examination,  and  more  latitude 
is  generally  allowed  in  cross-examination;  but  under  the  strict  rules 
of  evidence  it  seems  to  me  that  the  cross-examination  must  relate  to 
matters  brought  out  in  direct  examination.  Tliis  is  relarting  to  mat- 
ters which  occurred  long  after  the  period  that  is  referred  to  in  the  di- 
rect examination. 

The  Commissioner.  The  English  rule,  as  I  understaiid  it,  as  laid 
down  in  the  text-books  is  that  where  a  witness  is  called  to  a  particular 
fact  he  becomes  a  witness  for  all  purposes  and  may  be  fully  cross- 
examined  upon  all  matters  material  to  the  issue,  the  examination 
not  being  confined  to  the  matters  inquired  about  in  direct  examina- 
tion.   Answer  the  question. 


220  CUNNINGHAM  GOAL  ENTBIBB. 

(Question  read  by  reporter.)  ^ 

A.  I  was  not  called  on  to  lay  out  any  tunnels  on  Clear  Creek. 

Q.  Do  you  know  anything  about  a  tunnel  that  had  been  planned 
on  Clear  Creek  ? — ^A.   1  es. 

Q.  Tell  us  about  it. 

Mr.  Hughes.  I  object  to  that  as  manifestly  calling  for  hearsay 
evidence,  incompetent,  irrelevant  and  immaterial,  and  not  proper 
cross-examination. 

Mr.  SHERmAN.  I  submit  that  the  witness  says  he  knows  something 
about  it. 

The  CoBiKissiONEB.  I  didn't  understand  the  question.  Will  you 
kindly  read  the  question? 

Mr.  Hughes.  This  is  to  be  taken  in  connection  with  the  preceding 
question  which  the  witness  had  answered  previously,  making  it  appar^ 
ent  that  what  he  knows  must  necessarily  be  hearsay. 

Mr.  Sheridan.  If  that  is  it  I  have  no  objection. 

Mr.  Hughes.  Read  it. 

The  CoMiMissiONER.  I  have  not  heard  the  question.  I  would  like 
to  have  it  read. 

(Question  read  by  the  stenographer.) 

The  CoKiiissiONER.  I  think  that  is  competent.  He  was  asked 
about  his  own  knowledge,  if  he  knows. 

Mr.  Hughes.  I  think  the  answer  already  given  by  the  witness 
shows  that  the  only  knowledge  he  can  have  is  what  he  obtained  from 
others. 

The  CoBCMissiONER.  He  can  answer  as  to  his  personal  knowledge. 
You  can  answer.    That  is,  if  it  is  from  your  own  personal  knowledge. 

The  Witness.  Read  the  question. 

(Question  read.) 

Mr.  Hughes.  Your  own  personal  knowledge  ^— A.  The  only  knowl- 
edge that  I  had  that  in  1905,  when  Mr.  Hawkins  was  there,  and  we 
went  over  and  we  were  looking  over  the  ground — j- 

Mr.  Hughes.  Is  that  knowledge  what  Hawkins  or  any9ne  else 
said  to  you  I — ^A.  Yes. 

Q.  Is  that  your  own  knowledge  t — ^A.  It  is  what  Hawkins  said. 

Mr.  Hughes.  I  renew  my  objection. 

Q.  What  we  want  is  what  you  know  personally  of  your  own 
knowledge.  Do  you  know  personally  of  your  own  knowledge  anything 
about  such  a  tunnel  ? — ^A.  No,  not  of  my  own  personal  knowledge. 

Q.  Anywhere  on  Clear  Creek? — A.  No;  only  what  Hawkins  said 
to  me;  just  what  was  told  me. 

Mr.  Hughes.  Well,  we  don't  care  for  that. — ^A.  Excuse  me,  I  have 
knowledge  of  Clear  Creek,  but  it  is  way  up  where  we  did  tunnel  work 
in  1903. 

Q.  I  refer  to  the  lower  part  of  Clear  Creek? — ^A.  Oh  no. 

Q.  Were  you  present  on  these  claims  when  Mr.  Hawkins  made 
his  examination  of  them  1 — ^A.  Yes,  sir. 

Q.  Did  you  assist  him  in  his  examination  t — ^A.  I  was  with  him 
when  he  made  the  examination. 

Q.  What  part  did  you  take  in  that  examination  t — ^A.  Well,  I  took 
the  part  of  a  guide. 

Q.  Of  your  own  personal  knowledge  was  Mr.  McGrath  with  Mr. 
Hawkins  on  that  examination  ? — ^A.  No. 
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Ol  Where  was  he,  as  far  as  you  know,  at  this  time? — ^A.  Mr. 
McUrath  was  working  for  us  in  a  different  capacity — sort  of  an  all- 
around  man.  He  packed — done  some  packing;  done  some  opening 
work,  and  in  connection  with  Mr.  Hawkms  cross  sections  he  made  in 
the  field,  we  had  to  do  some  work  over  in  the  field,  and  McGrath  was 
employed  as  a  general  all-roimd  man. 

xou  have  a  number  of  claims  north  of  this  group  ? — ^A.  Yes,  sir. 
How  many  are  you  representing  there  ? — ^A.  Eleven. 
This  trail  on  the  Cunnmgham  groups  leads  off  the  Cunningham 
group  and  onto  your  claims  ? — ^A.  1  es,  sir;  there  is  one  trail  that 
this  last  summer  I  connected  up. 

Q.  That  was  during  the  summer  of  1909  ? — ^A.  Yes,  sir. 

Q.  This  present  year  ? — ^A.  Yes,  sir. 

Q.  Prior  to  that  time  there  was  no  connecting  trail  between  the 
two  claims  ? — ^A.  No,  sir. 

Q.  Do  the  waterways  that  run  through  the  Cunningham  claims  in 
a  northwesterly  direction  continue  on  into  your  clamis? — ^A.  In  a 
northwesterlv  direction  ?    No. 

Q.  Well,  through  any  of  the  canyons  or  ravines  ? — ^A.  I  think  some 
of  the  Clear  Creek  drainage  touches  onto  our  holdings.  In  fact,  I 
think  there  is  some  drainage  that  runs  into  Clear  Creek,  but  none  of 
the  drainage  that  goes  into  Canyon  Creek  touches — ^well,  it  might  be 
about  over  here,  it  might  be  some  of  the- 


Mr.  Hughes.  When  you  say  "over  here,"  what  do  you  mean 
A.  Over  on  the  northeast  comer. 

Q.  The  northeast  comer  of  the  group  ? 

Mr.  Hughes.  On  the  Cunningham  group  it  will  be  northeast. 

Mr.  Sheridan.  Yes. 

Q.  Now,  are  your  claims  at  a  greater  or  lesser  elevation  than  that 
part  of  the  Cunningham  claims  that  they  join  ? — A.  Greater  as  a  rule. 

Q.  Now,  during  all  of  the  time  that  you  were  up  on  this  Cunning- 
ham group.  Mr.  Chezum,  and  carrying  on  this  prospect  work,  did  you 
have  any  knowledge  of  an  intention  on  the  part  of  the  entrymen 
interested  in  these  claims  to  jointly  operate  these  claims  ? 

Mr.  Hughes.  I  object  as  to  that  as  incompetent,  irrelevant,  and 
immaterial  testimony,  and  calling  for  an  opinion  of  the  witness,  and 
also  as  not  bein^  cross-examiaation. — ^A.  I  did  not. 
^  Q.  Do  you  of  your  own  personal  knowledge  know  of  any  negotia- 
tion between  the  claimants  about  these  entries,  or  any  of  them,  and 
any  Guggenheim  interests  for  the  purpose  of  transferring  any  interest 
or  part  of  these. claims? 

Mr.  Hughes.  Same  objection. 

The  Commissioneb.  Answer  the  question. 

A.  I  do  not. 

The  CoMMissiONEB.  Speak  up  a  little  louder,  please. 

A.  I  do  not. 

Q.  Do  jovL  of  your  own  knowledge  know  anything  about  the 
Bering  Railroad  which  connects  from  Katalla  with  these  claims  ? — 
A.  No,  sir. 

Q.  IHd  you  attend  any  meeting  of  the  entrymen  now  concerned, 
concerning  these  claims  ?— A.  I  did  not. 

Mr.  Hughes.  That  is  all. 

The  CoMMissiONEB.  Let  me  ask  you  a  question* 
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By  the  Commissioner: 

Q.  You  say  that  Mr.  McGrath  worked  under  jou  m  some  respect 
in  the  development  of  these  various  coal  vems.  Do  you  Imow 
whether  he  had  knowledge  of  all  the  openings  you  had  made  ? — A.  I 
do  not  think  he  could  have;  in  fact,  I  am  positive  he  could  not  have 
had  any  knowledge  at  all  of  them.  The  principal  part  of  McGrath's 
knowledge  would  naturally  be  what  was  shown  upon  the  trail  or  some 
of  the  routes  that  we  went  from  one  camp  to  another,  for  the  simple 
reason  that  the  majority  of  our  coal  openings  generally,  all  over  the 
field  in  the  prospecting  way,  were  all  made  before  McGrath  came  on 
the  work. 

a.  Yet  you  said  you  left  him  in  charge  of  the  work  ? 
r.  Hughes.  No,  he  did  not  say  that.        • 
A.  No,  sir;  I  left  him  as  watchman. 

Q.  I  understood  you  to  say  that 

A.  Left  him  as  watchman. 

Mr.  Hughes.  Left  a  man  by  the  name  of  Gray  ?    * 

A.  Gray  is  the  man 

Q.  That  is  all. 

A.  that  T  left  in  1904.     Is  that  all  ? 

The  Commissioner.  No,  they  may  want  some  redirect  examina- 
tion. 

Redirect  examination  by  Mr.  Hughes: 

Q.  In  view  of  the  rule  as  established  by  the  commissioner  as  to 
the  scope  of  this  examination,  I  desire  to  ask  this  witness  two  or 
three  questions  that  I  would  not  have  otherwise  asked  liim.  Mr. 
Chezum,  prior  to  the  commencement  of  this  hearing,  did  you  have 
any  conversation  with  Mr.  Sheridan  ? — A.  Yes,  sir. 

Q.  Did  you  inform  him  at  his  instance  what — anything  about 
your  knowledge  of  the  matter  and  the  time  when  you  worked  there 
and  the  scope  of  the  work  done  there  ? — A.  I  do  not  remember  whether 
Mr.  Sheridan  asked  me  as  to  the  time  I  worked  there  or  not. 

Q.  But  you  talked  with  him  ? — A.  I  did. 

Q.  And  answered  the  questions  he  asked  you  ? — A.  Yes,  sir. 

Q.  I  will  ask  you  if  he  directed  you  to  hold  yourself  in  readiness 
to  be  a  witness  for  the  Government  if  he  wished  to  call  you  ? — ^A.  No, 
sir;  I  do  not  think  he  made  any 

Q.  Did  he  ask  you  if  you  would  be  here  or  you  could  be  reached  if 
he  wished  you  ?-^A.  No,  I  do  not  think  he  did. 

Q.  When  was  his  conversation  with  you  with  reference  to  this 
hearing,  if  you  know  ? — A.  It  was  a  couple  of  weeks  before  the  hear- 
ing started. 

Q.  Did  he  ask  you,  among  other  things,  whether  you  were  living 
in  the  city  of  Seattle  ? — A.  I  think  so. 

Mr.  Hughes.  That  is  all. 

Mr.  Sheridan.  Before  you  leave  the  stand  might  I  ask  the  counsel 
the  purpose  of  these  questions? 

Mr.  Hughes.  I  think  that  it  is  not  necessary  for  me  to  answer  this 
question,  if  the  court  please,  unless  for  the  purpose  of  enabling  counsel 
to  determine  whether  he  wishes  to  cross-examine  the  witness.  My 
object,  I  will  say,  however,  to  be  courteous  with  counsel,  is  that  in 
view  of  the  rule  laid  down  by  the  commissioner  as  the  rule  of  the 
department,  of  which  I  had  no  previous  knowledge,  which  of  course 
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we  must  accept  as  the  rule  of  the  department  for  the  purpose  of  this 
examination,  is  to  show  that  counsel  for  the  Government  had  an 
opportunity  to  examine  this  witness  as  to  matters  which  were  not 
cross-exammation  at  the  time  and  given  him  an  opportunity  to  call 
him  on  behalf  of  the  Government,  and  he  did  not  do  so  at  a  time  when 
he  could  not  know  by  any  possibility  whether  the  witness  would  be 
produced  by  the  claimants  or  defendants  here  and  be  given  an  oppor- 
tunity for  examination,  which  is  beyond  the  American  rule  of  cross- 
examination. 

Mr.  Sheridan.  I  wish  to  state  in  response  to  that,  that  the  expla- 
nation does  not  seem  to  arise  at  any  definite  point.  The  questions 
seemed  to  my  mind  very  peculiar  and,  except  it  was  intended  in  the 
nature  of  some  aspersion  on  counsel  for  the  Government,  I  do  not 
understand  it,  because  there  is  no  point  to  it. 

Mr.  Hughes.  If  the  commissioner  please,  I  deprecate  these  unnec- 
essary remarks,  but  I  beg  only  to  say  that,  if  counsel  does  not  discover 
the  point  it  is  only  one  of  a  great  many  points  that  escaped  his  atten- 
tion. 

Mr.  Sheridan.  I  will  confess  that  a  great  many  of  the  points 
advanced  by  Mr.  Hughes  are  so  subtle  that  they  are  too  subtle  for 
human  intelligence  to  follow  under  any  condition. 

Mr.  Hughes.  The  human  intelligence  that  happens  to  be  within 
that  particular  cranium. 

The  Commissioner.  Anything  further  with-  this  witness? 

Mr.  Sheridan.  If  I  may  make  one  remark.  Since  Mr.  Hughes  has 
seen  fit  to  touch  a  point  under  the  English  rule  which  would  require  the 
Hebrew  rule  to  bnng  it  in,  I  wish  to  state  that  I  did  have  a  conversa- 
tion with  Mr.  Chezum  and  asked  him  if  he  were  a  resident  of  Seattle 
and  when  he  expected  to  depart  for  Alaska,  and  he  told  me  he  was 
goin^  to  Alaska  very  shortly,  and  I  told  him  what  I  thought  his  trip 
would  be  up  there,  and  we  bade  each  other  farewell,  and  that  is  the 
last  I  knew  of  it.  I  did  not  think  it  would  be  proper  to  enter  into  any 
discussion  of  anything  concerning  this  case  with  Air.  Chezum  at  that 
time.  Knowing,  however,  from  the  records  in  my  ofEce  that  he  had 
prospected  this  group,  I  felt  it  was  a  matter  of  professional  ethics  to 
leave  him  to  be  called  by  the  other  side. 

The  Commissioner.  Are  there  any  further  questions  to  be  asked 
this  witness  by  counsel  ?     You  are  excused,  Mr.  Chezum. 

(And  it  was  thereupon  stipulated  by  counsel,  with  the  consent  of 
the  commissioner,  that  a  recess  be  taken  in  this  inquiry  to  Thursday, 
December  2,  1909,  to  the  Federal  Building,  Spokane,  Wash.) 


December  2,  1909—1.30  p.  m. 
inquiry  resumed. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel 
for  the  claimants. 

Mr.  Sheridan.  Are  you  ready  to  proceed  t 

Mr.  Hughes.  Yes;  we  are  ready. 

The  Commissioner.  Very  well. 
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MILES  0.  MOORE,  a  witness  produced  on  behalf  of  the  claimants, 
after  being  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Gbat: 

Q.  Governor  Moore,  will  you  state  your  full  name,  your  residence, 
and  occupation ) — A.  Miles  C.  Moore;  occupation,  banker.  I  suppose, 
or  something  of  a  farmer;  my  residence  is  Walla  Walla,  Wash. 

Q.  How  long  have  you  resided  there? — ^A.  Forty-six  years. 

Q.  You  are  the  same  Miles  0.  Moore  who  is  an  applicant  for  patent 
for  the  Ludlow  claim  ?— A.  Yes,  sir. 

Q.  And  a  defendant  entryman  ?— rA.  Yes,  sir. 

Q.  WTien  did  you  first  meet  Mr.  Clarence  Cunningham  ? — A.  I  can't 
say  definitely  when  I  first  met  him.  The  first  time  I  talked  to  him 
anywhere  about  this  coal  claim  was  early  in  the  winter  of  1903,  about 
seven  years  ago. 

Q.  Where  was  that  ? — ^A.  Why,  at  Walla  Walla,  as  I  remember  it. 

Q.  I  wish  you  would  state  the  substance  of  that  conversation,  as 
you  recall  it  ?— A.  Well,  Mr.  Cunningham  stated  that^  he  had  visited 
the  Bering  River  co^  fields,  ControUer  Bay,  that  is,  it  is  in  this  dis- 
trict, I  beueve,  and  that  he  had  foimd  a  remarkable  showing  of  coal 
there,  of  a  very  superior  quality,  and  had  samples,  as  I  recall  it.  He 
asked  me  if  I  would  like  to  have  a  location  made  for  me  in  that  dis- 
trict, and  I  replied  that  I  knew  very  little  about  coal  or  coal-land 
laws,  and  after  considerable  talk  about  the  various  features  of  the 
coimtry.  I  said  that  I  had  a  friend  in  Seattle,  a  Mr.  C.  J.  Smith,  who 
had  had  considerable  experience  in  mining  and  selling  coal,  and  I 
would  give  him  a  note  of  mtroduction  to  hmi;  that  if  he  thought  well 
of  the  proposition,  I  would  be  glad  to  let  him  locate  a  claim  for  me; 
and  I  also  asked  him  in  that  conversation  how  he  could  acquire  coal 
lands  in  Alaska  and  he  said  under  the  mineral-land  laws,  as  he  under- 
stood it. 

Mr.  Hughes.  Under  what? — ^A.  Under  the  mineral-land  acts. 
That  was  the  substance  of  the  conversation  at  that  time. 

Q.  Now,  Governor,  when  did  you  determine  to  have  a  claim 
located  for  you? — ^A.  Some  time  in  February,  I  think  it  was,  per- 
haps a  month  later. 

Q.  1903?— A.  Yes. 

Q.  Did  you  see  Air.  Cunningham  at  that  time  ? — ^A.  Why,  I  am  not 
quite  certain.  I  think  I  did  see  Mr.  Cunningham  in  Seattle.  I  should 
state  further,  my  first  conversation  that — ^no — leave  that  out.  After 
having  given  .him  the  note  to  Mr.  Smith,  I  wrote  or  talked  to  Mr. 
John  Finch,  I  don't  know  which,  in  regard  to  Mr.  Cunningham's 
standing,  and  he  had  known  him  in  the  Coeur  d'Alene,  and  his  reply 
was  to  this  effect  that  he  had  been  with  him  in  a  good  many  mining 
deals;  none  of  them  had  been  fortunate,  but  he  nad  always  found 
him  straight,  trustworthy,  and  reUable,  and  that  influenced  me  in 
making  up  my  mind  to  allow  him  to  represent  me  as  an  agent  in  that 
district. 

Q.  When  did  you — when  you  did  determine  to  have  a  claim 
located  for  you,  did  you  make  him  any  payment  of  any  moneys — 
A.  Well,  then,  or  very  shortly  after,  some  time  in  February,  I  made  a 
payment  of  $500. 

Q.  Do  you  know  what  that  was  made  for,  for  what  purpose? — 
A.  That  was  made  for  the  purpose  of  prospecting  and  exploration 
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and  the  establishment  of  camps,  etc.  I  did  not  know  very  definitely 
what  it  was  for. 

p.  When  did  vou  next  see  Mr.  Cunningham  ? — ^A.  Well,  I  don't 
think  I  know  definitely — ^probably  some  time  in  1904. 

Q.  Did  you  have  any  conversations  with  him  during  1904,  Gover- 
nor f  [Handing  witness  paper.]  I  call  your  attention  to  a  power 
of  attornev  which  j^ou  executed  some  time  in  the  year  1904  ?  Had 
you  seen  Mr.  Cunningham  prior  to  executing  that  power  of  attor- 
ney ?— A.  During  the  year  1904  ? 

Q.  Yes. — ^A.  Very  likely,  but  I  don't  recall  the  date. 

Q.  Do  you  recall  whetner  you  received  that  power  of  attorney 
from  Mr.  Cunningham  personally,  or  whether  that  was  mailed  to  you 
at  that  time  f — ^A.  I  think  it  was  mailed  to  me. 

Q.  Referring  to  the  power  of  attorney  which  is  found  in  the  apph- 
cation  papers  of  Miles  C.  Moore,  which  was  acknowledged  on  the  21st 
day  of  October,  1904,  before  W.  D.  Gregory,  a  notary  pubUc,  I  call 
your  attention  to  an  affidavit  which  was  sworn  to  before  the  same 
notary  public,  W.  D.  Gregory,  October  21,  1904,  Governor,  and  for 
the  purpose  of  laying  the  foundation  of  your  cross-examination. 
Governor,  if  counsel  for  the  Government  so  desires,  I  particularly 
call  your  attention  to  the  following  language  contained  therein: 
"I  further  swear  that  I  am  now  in  the  actual  possession  of  such  coal 
lands  through  my  agent  as  attorney  in  fact  and  make  entry  for  my 
own  use  and  benefit,  and  not  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  party."  At  the  time  that  affidavit  was  made 
was  that  statement  true^  Governor  ? — ^A.  It  was. 

Q.  Had  you  at  any  time  prior  thereto  had  any  contract  or  agree- 
ment, express  or  implied,  with  any  association  or  corporation  what- 
ever, imder  or  by  the  terms  of  which  that  coal  claim  or  any  part  of  it 
should  inure  to  the  benefit  of  such  other  person,  association,  or  cor- 
poration ? — ^A.  I  did  not. 

Q.  Or  any  interests  therein  should  inure  to  any  other  person,  com- 
pany, or  association  whatsoever  ? — ^A.  No,  sir. 

Q.  Had  you  prior  to  that  time  at  any  time  had  any  agreement 
under  and  by  the  terms  of  which  your  coal  claim  when  it  should  be 
patented,  if  at  all,  should  be  united,  combined,  or  consolidated  with 
any  other  coal  claim  belonging  to  any  other  person,  or  corporation, 
or  consolidated  with  any  otner  land  for  development  or  otherwise  ? — 
A.  No,  sir. 

Q.  1  now  call  your  attention,  Governor,  to  the  application  for 

ratent,  sworn  to  on  the  2d  day  of  February,  1906,  for  T.  J.  Wagner — 
think  it  is — ^Magner,  a  notary  public,  and  particularly  that  part 
thereof  which  says,  and  through  him,  *'I  make  the  entry  for  my  use 
and  benefit,  and  not,  directly  or  indirectly,  for  the  use  or  for  the  benefit 
of  any  other  party,"  referring  to  coal-land  survey  No.  60,  and  I  ask 
you  ii  that  statement  contamed  in  the  application  for  patent  was 
true  at  the  time  it  was  made  ? — ^A.  It  was. 

CJ.  Had  you  prior  to  that  time,  Governor,  had  any  contract,  express 
or  impUed,  or  any  agreement  or  imderstanding  with  any  person 
whereoy  any  part  of  your  coal  claim  should  inure  to  their  or  its 
benefit  upon  your  securing  title  ? — ^A.  I  did  not. 

Q.  Had  you  made  any  agreement,  or  did  you  have  any  under- 
standing at  or  prior  to  that  time,  that  that  claim,  when  patented, 
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should  be  consolidated  or  united  with  any  other  claim  of  any  other 
person,  for  mining  or  other  purposes  ? — ^A.  No,  sir. 

Q.  Had  you  made  any  contract  at  that  time,  or  did  you  have  any 
understanding,  which,  in  any  way,  hmited  your  dominion  over  that 
claim  ? — ^A.  I  did  not. 

Q.  Did  you  at  the  time  that  a£Gldavit  was  sworn  to  have  any  agree- 
ment or  contract  with  any  person  or  persons  whatever,  that  it  should 
be  turned  over  to  a  corporation,  then  formed  or  thereafter  to  be 
formed,  or  any  part  of  it  turned  over  to  said  corporation! — ^A.  No, 
sir. 

Q.  Did  you  have  any  agreement  or  understanding  that  this  claim 
should  be— with  any  person  or  persons,  or  association  that  this  claim 
or  any  part  thereof,  should  be  worked,  opened  or  developed  in  unison 
with  other  claims,  or  other  persons? — ^A.  After  patented,  do  you 
mean? 

Q.  Yes;  or  any  other  time.  I  mean  at  the  time  you  swore  to  this 
application  for  patent,  in  1906?— A.  Well,  I  understood  there  was 
some  money  spent  for  that  purpose;  you  do  not  refer  to  that  explora- 
tion ? 

Q.  No;  I  say  any  SCTeement  by  which  it  should  be  united  or  con- 
solidated with  other  claims ?^ — ^A.  No,  never;  nothing  of  that  kind. 

Q.  Governor,  when  was  it  that  you  paid  for  that  claim  to  the 
Grovernment  of  the  United  States  ?— A.  Why,  I  think  February,  1907. 

Q.  I  hand  you,  herewith,  the  duplicate  receiver's  receipt. — ^A.  I  see 
that  it  is  April  21. 

CJ.  1907 f— A.  Yes;  the  money  was  paid  prior  to  that  time;  I 
think  in  February. 

Q.  How  long  prior  to  that  time  had  you  sent  it  to  the  register  and 
receiver  at  Juneau,  Alaska?— A.  Oh,  probably  six  weelm  or  two 
months. 

Q.  How  was  that  money  transferred  from  you,  and  how  was  it  paid 
to  the  receiver  ? — ^A.  I  sent  it  to  the  National  Bank  of  Commerce  with 
instructions  to  transfer  it  to  Juneau,  Alaska,  to  the  receiver  of  the 
United  States  land  office  there. 

Q.  And  it  was  by  them  transmitted  ? — ^A.  Yes ;  $6  of  it  was  after- 
wards returned  to  me  by  the  receiver. 

Q.  Governor,  at  the  tune  that  this  certificate  of  entry  or  certificate 
of  purchase  was  issued  to  you  on  the  23d  day  of  April,  1907,  or  at  that 
date,  or  had  vou  at  that  time,  or  prior  thereto,  had  a  contract  or  agree- 
ment or  understanding,  express  or  impUed,  with  any  person  or  asso- 
ciation or  corporation,  under  or  by  the  terms  of  whicn  your  coal  claim, 
or  any  part  thereof,  or  interests  therein  should  be  hela  for  the  benefit 
or  advantage  of  such  other  person  or  association  or  corporation? — 
A.    I  did  not. 

O.  Had  you  any  agreement  or  understanding,  express  or  implied, 
under  or  by  whicn  your  coal  claim  or  any  part  or  interest  therein 
should  be  combined  or  consoUdated  or  unitea  with  other  coal  claims 
belonging  to  other  people  to  be  jointly  operated  or  mined  ?— A.  No, 
sir;  never,  prior  to  the  issuance  of  final  receipt. 

Q.  Had  you  had  any  contract  or  agreement  prior  to  that  time  with 
any  person  by  which  any  interest  in  that  coal  claim  should  inure  to 
the  benefit  of  such  other  person?— A.  No,  sir. 

Q.  Or  had  you  any  contract  or  agreement  whatsoever  that  in  any 
way  limited  your  dominion  over  your  coal  claim  at  that  time 
No,  sir. 
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Q.  (jovemor,  subsequent  to  the  receiving  of  this  final  certificate 
of  purchase,  did  you  meet  with  any  other  entrymen  in  that  Bering 
River  district,  in  connection  with  the  proposed  negotiations  for  the 
developing  of  yours  and  the  adjoining  claims? — ^A.  Subsequent  to 
this! 

Q.  Yes^  subsequently  ? — ^A.  Yes,  I  think  that  there  was  a  meeting 
in  May  with  some  of  the  other  entrymen  which  I  attended. 

Q.  May  of  what  year? — ^A.  May  of  1907. 

Q.  Was  there  any  minutes  or  memorandum  of  that  meeting  kept  ? — 
£^m  X  es. 

(J.  Have  you  a  copy  of  that  ? — ^A.  (Witness  produces  paper.)  That 
is  it.     [Handing  paper  to  counsel.] 

Q.  You  were  present,  you  say,  at  that  meeting  ? — ^A.  Yes,  sir. 

Q.  And  this  is  a  correct  and  true  record  of  the  proceedings  that  took 
place  at  that  time  ? — ^A.  Yes,  to  the  best  of  my  recollection,  that  con- 
tains them. 

Q.  Have  you  the  original  minutes  of  any  such  meeting? — ^A.  No, 
sir;  I  have  not  the  minutes. 

Q.  Do  you  know  where  they  are  ? — ^A.  I  could  not  say  who  was  the 
secretary,  but  I  should  think  he  would  probably  have  the  original 
minutes. 

Q.  Who  was  the  secretary  ? — ^A.  Why,  Mr.  Burbidge,  if  I  remeitiber 
right. 

Q.  The  copy  which  you  have  though,  is,  as  you  recall  it  ? — ^A.  Yes, 
sir. 

Q.  That  is  a  true  and  correct  copy  of  the  proceedings  had  at  that 
time  % — A.  Yes,  sir. 

Q.  And  that  is  the  copy  which  you  have  handed  to  me,  of  the 
meeting  held  on  the  18th  or  May,  1907  ? — ^A.  Yes,  sir;  that  is  right. 

Mr.  Skat.  We  offer  it  now  in  evidence. 

Mr.  Sheredan.  That  exhibit  is  objected  to  on  the  grounds  that  it 
is  not  the  best  evidence  and  from  wnat  the  witness  said,  we  assume 
that  the  original  is  in  the  possession  of  some  of  the  claimants. 

Mr.  Gray.  Do  you  know  whether  or  not  the  original  of  this  is  in 
the  possession  of  any  of  the  defendants  ? — ^A.  Why,  I  have  doubt  if 
there  is  any  original.  Copies  were  sent  to  each  of  the  people  present 
on  that  occasion,  and  I  presume  that  is  as  near  an  original  as  any- 
thing is. 

Mr.  HuQHES.  Permit  me  to  suggest,  Mr.  Gray,  that  the  secretary 
wiU  be  called  later  on 

Mr.  Gray.  Yes. 

Mr.  Hughes.  And  if  he  has  an  original  he  will  produce  it  at  that 
time  and  we  will  substitute  it  for  this;  and  if  he  has  not,  we  will  have 
him  determine  or  verify  tliis. 

The  Commissioner.  It  has  been  marked  as  an  exhibit  ? 

l(Lr.  Gray.  It  has  been  marked  as  ''Claimants'  Exhibit  No.  3/' 

The  Commissioner.  It  may  be  admitted. 

Claimants'  Exhibit  No.  3  admitted  in  evidence. 

Q.  Subsequent  to  the  15th  of  May  when  this  meeting  was  held, 
was  there  any  other  meeting  held  at  which  you  were  present  ? — ^A.  I 
do  not  recall  any  other  at  wnich  I  was  present,  no. 

Q.  Subsequent  thereto,  did  j^ou  at  any  time  visit  the  City  of  Salt 
Lake  as  a  member  of  a  committee  for  the  purpose  of  representing 
various  coal  entrymen  who  had  their  final  certificates  of  purchase! 
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Did  you  \risit  Salt  Lake  City  and  there  have  any  conference  with  any 
person  concerning  your  coal  claims  ?— A.  Yes,  sir. 

Q.  If  so,  with  whom? — A.  I  met  Mr.  Eccles,  the  representative 
of  the  American  Smelting  and  Refining  Company,  or  the  Copper 
River  and  Northwestern  JRailroad  Company,  1  don't  know  which 
capacity  he  appeared  in  there,  and  his  attorney  was  also  there,  Judge 
Lindley,  of  San  Francisco. 

Q.  With  whom  did  you  go  to  Salt  Lake? — ^A.  Mr.  A.  B.  Campbell 
and  Mr.  Cunningham. 

Q.  Just  state  briefly  what  occurred  at  that  time  ? — A.  Mr.  —  we 
met  Mr.  Eccles  and  his  attorney.  I  think  Mr.  Mark  Rogers,  an 
engineer  or  something,  was  with  them  but  was  not  taking  part  in  the 
consultation.  Mr.  Lindley  said  they  were  building  railroads  in 
Alaska,  and  that  they  needed  coal  and  they  understood  our  entries 
had  passed  to  final  certificates,  and  he  thought  perhaps  we  would  like 
to  make  some  arrangement  to  market  this  coal,  as  they  needed  it  for 
their  railroad  and  for  their  steamships,  and  they  needed  coke  for  their 
smelters,  and  they  thought  perhaps  we  were  in  the  best  condition  to 
deal  with  them  and  wanted  to  know  what  kind  of  arrangement  could 
be  effected  to  get  that  coal  to  market.  They  were  contemplating 
the  building  of  a  railroad  in  there  at  that  time,  and  were  looking  for 
traffic  for  it  as  well,  I  suppose,  but  primarily  they  needed  it  for  their 
steamships  and  their  smelters,  and  for  the  market  generallv.  They 
were  spending  considerable  money  in  the  development  of  Alaska  and 
without  coal  they  could  not  accomplish  much.  This  was  about  the 
gist  of  what  they  stated  to  us;  and  after  that  matter  had  been  talked 
over  Judge  Lindley  framed  up  a  sort  of  tentative  proposition.  I 
told  him  we  had  no  authority  to  act  for  anyone  except  for  ourselves, 
and  he  merely  stated  he  understood  that,  without  a  power  of  attoi^ 
ney,  we  could  not  bind  any  of  the  entrymen  who  haa  attended  this 
meeting;  that  the  proposition  was  simply  tentative  to  see  if  we  could 
not  get  together  on  some  kind  of  a  proposition  that  would  enable  us 
to  market  coal,  and  enable  them  to  buy  some  of  it  on  some  proper 
terms  or  perhaps  proposed  to  buy  an  interest  in  the  coal  fielas,  and 
after  some  discussion  the  matter  was  signed  up. 

Q.  I  now  hand  you  Government  Exhibit  No.  10  and  ask  you  if  that 
is  a  copy  of  the  proposal  which  was  signed  by  you  and  Mr.  Campbell 
and  Mr.  Cunningham  at  Salt  Lake  ?  [Paper  handed  to  witness]. — 
A.  Y^,  I  think  that  is  the  same  proposition. 

Q.  Who  prepared  that  document? — ^A.  Judge  Lindley  of  San 
Francisco. 

The  attorney  for  Mr.  Eccles  1 — ^A.  Yes,  his  attorney. 

^  You  say  you  advised  Mr.  Lindley  and  Mr.  Eccles  at  that  time 
that  you  could  not  bind  any  other  entrymen  ? — A.  Yes,  sir. 

Q.  Governor  Moore,  at  the  meeting  which  was  held  on  the  16th  of 
May,  1907,  when  a  committee  was  appointed  to  take  any  necessary 
steps  to  complete  the  organization  of  a  company  for  the  transaction 
of  Dusiness  as  the  minutes  show,  what  was  done  by  this  conunittee 
under  and  pursuant  thereto?  Was  a  company  ever  organized! — 
A.  No,  sir. 

Q.  Was  the  matter  carried  any  further  than  a  mere — so  far  as  you 
know — than  a  mere  negotiation  or  looking  towards  the  organization 
of  a  company  2 — ^A.  Why,  my  recollection  of  the  matter  is  that  these 
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Guggenheim  people,  as  they  are  knowii;  concluded  to  change  termi- 
nals from  Katalla  to  Cordova. 

Q.  No,  I  am  speaking  now  of  the  other  meeting  of  May  15th,  at 
which  the  committee  was  appointed  of  entrymen  in  that  district  to 
see  what  proposition  they  could  get,  and  whether  or  not  a  corporation 
was  incorporated  or  whether  any  such  company  was  formed  ? — A. 
No,  sir;  no  such  company  was  ever  formed. 

Q.  Aiid  it  did  not  go  any  further  ?  Was  it  ever  formed  ? — ^A.  No, 
sir :  never  materialized. 

Q-  Never  materialized? — ^A.  No,  sir. 

Q.  Now,  prior  to  this  meeting  of  May  15,  1907.  had  there  been  any 
discussion  or  negotiation  between  you  and  any  or  the  other  entrymen 
concemingthe  consolidation  of  any  of  your  claims  with  theirs,  or  any 
claims?  Had  there  been  any  prior  to  that  meeting? — ^A.  I  do  not 
recall  anything  of  that  kind;  no^  sir. 

Q.  Had  there  been  any  negotiations  by  you,  or  as  far  as  you  can 
recall,  hy  any  others  witn  the  Guggenheim  interests  ? — ^A.  I  did  not 
know  of  any. 

Q.  The  negotiations  which  were  undertaken  by  you  at  Salt  Lake, 
Governor,  was  there  anything  further  done  in  connection  with  the 
matter  ? — A.  No,  sir. 

Q.  Under  that  agreement  ? — ^A.  No,  sir;  that  is  as  far  as  I  ever  got, 
as  far  as  I  recollect. 

Q.  It  never  materialized  or  was  effected  ? — ^A.  No,  sir;  it  was  not — ^it 
was  not  ratified  by  these  people.  There  was  very  serious  objection 
made  to  it  by  some  of  these  people  who  attended  this  meeting  of 
May  15,  and  no  attempt  made  to  complete  it.  I  was  about  to  explain 
that  the  Guggenheim  people  transferred  their  terminals  from  Katalla 
to  Cordova,  and  as  this  was  based  on  the  haul  from  Katalla,  it  in  effect 
abrogated  the  iigreement,  in  our  judgment. 

Q.  Nothing  further  was  done  under  the  agreement  or  under  the 
proposal  ? — ^A.  No,  sir. 

Q.  Governor,  I  call  your  attention  to  Government  Exhibit  No.  25, 
being  an  affidavit  made  by  you,  known  as  the  Glavis  affidavit. 
[Handing  witness  affidavit.]  Had  you  at  any  time  prior  to  the  time 
you  executed  that  affidavit  met  Mr.  L.  R.  (jlavis;  and,  if  so,  where 
and  under  what  circumstances  ? — ^A.  I  met  him  in  the  Ranier  Grand — 
Ranier  Hotel  in  Seattle. 

Mr.  Hughes.  The  Ranier  Grand  ? 

A.  The  Ranier  Grand;  yes,  that  is  right.  I  can  not  recall  the 
date;  probably  in  March. 

Q.  1908?— A.  1908.  He  and  Mr.  Jones,  I  think,  and  Mr.  Cun- 
ningham, I  think,  were  sitting  at  a.  table  in  the  parlor  upstairs,  and  I 
went  in  there  and  I  was  introduced  to  this  young  man  and  we  dis- 
cussed various  matters,  and  Mr.  Glavis  remarked  that  he  had  been 
going  through  Mr.  Cunningham's  ledger  or  book,  I  don't  know  just 
exactly  which,  and  I  said,  well  how  did  you  find  things  ?  He  said 
all  right;  everything  seemed  to  be  all  right;  I  don't  see  why  you 
should  not  have  yourpatent  very  soon.  I  said  how  soon,  and  he  said 
within  sixty  days.  There  was  some  talk  about  the  thing  being  hung 
up  in  the  papers  on  account  of  these  Guggenheim  negotiations,  and 
these  papers  were  for  the  purpose  of  offsetting  and  getting  that  clean 
up.     His  attitude  was  friendly  and  gave  me  the  impression  that  he 
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was  trying  to  help  the  entrymen  try  to  clean  up  the  matters  so  there 
would  be  BO  furtner  delay.  The  time  had  gone  on;  I  think  it  was 
nearly  a  year  up  to  the  time  since  final  payment — ^final  receipts  were 
issuea  and  we  had  not  been  able  to  get  our  patent. 

Mr.  Hughes.  Will  you  read  the  answer.    1  did  not  catch  it. 

(Answer  read  by  the  stenographer.) 

Q.  Subsequent  to  that  time  did  you  receive  any  communication 
from  Mr.  Glayis  ? — ^A.  Yes,  sir. 

Q.  And  which  contained  therein  an  affidavit  which  he  asked  you  to 
sien  and  return  ? — ^A.  He  said  Mr.  Cunningham  had  sent  it  to  a  number 
of  the  entrymen. 

The  Commissioner.  What  is  that  exhibit  f 

Mr.  Gray.  Exhibit  No.  25. 

Q.  I  now  call  your  attention  to  Government  Exhibit  No.  25,  an 
affidavit  of  yours,  and  I  particularly  call  attention  to  the  following 
language  in  that  affidavit: 

I  am  well  acquainted  with  moet  of  the  other  coal  land  entrymen  for  whom  Clarence 
Cunningham  is  agent,  and  know  of  my  own  personal  knowledge  that  the  statements 
made  in  the  foregoing  affidavit  are  true — 

referring  to  the  affidavit  of  Cunningham — 

in  so  far  as  they  pertain  to  the  Gu^enheim  syndicate  and  the  understanding  existing 
amon^  ourselves  as  to  the  disposition  of  our  claims.    I  know  positively  that  the  Gug- 

Senheims  had  nothing  to  do  with  our  claims  whatever,  and  were  not  considered  or 
bought  of  in  connection  therewith  until  after  the  issuance  of  final  receipts,  and  that 
the  tentative  negotiations  begun  at  the  meeting  at  Salt  Lake  City  came  to  nothing. 
There  has  been  a  tacit  understanding  among  the  claimants  represented  by  Clarence 
Cunningham  that  when  title  was  perfected  a  company  would  be  formed  to  develop 
the  claims,  but  no  written  or  specific  agreement  to  do  so  was  ever  entered  into,  but 
these  are  so  situated  that  one  claim  can  not  be  profitably  worked,  as  anyone  familiar 
with  coal  mining  appreciates. 

Will  you  explain,  Governor,  what  is  meant  by  that  language  in 
your  affidavit  ? — ^A.  I  had  in  mind  at  that  time,  the  fact  that  the 
Guggenheim  negotiations  were  what  he  was  attempting  to  help  us 
get  rid  of,  and  I  had  in  mind  the  meeting  of  May  15  in  which  this 
matter  was  discussed  and  the  understanding  referred  to  that  meeting, 
and  the  question  of  organizing  and  negotiating  with 

Q.  You  mean  the  meeting  of  May  16,  1907,  the  minutes  of  which 
have  already  been  produced  ? — ^A.  Yes,  sir. 

Q.  The  minutes  of  the  meeting  you  produced! — ^A.  Yes,  sir;  then 
the  further  knowledge  as  stated  in  there  that  one  claim  can  not  be 
worked  profitably,  I  might  say  I  had  knowledge  that  conditions  and 
circumstances  existing  in  that  region  would  ultimately  make  it  nec- 
essary for  claims  to  be  worked  there  together.  That  was  the  idea 
uppermost  in  the  minds  of  those  attending  tlus  meeting  of  May  15, 
and  for  the  first  time  found  expression  there  that  I  know  of. 

Q.  Governor  Moore,  when  you  use  the  following  language,  '*  There 
has  been  a  tacit  imderstanding  among  the  claimants  represented  by 
Clarence  Cunningham,  that  when  title  was  perfected  a  company 
would  be  formed  to  develop  the  claim,"  you  referred  to  the  under- 
standing you  say  that  you  had  on  the  15th  of  May,  1907  ?— A.  That 
was  what  was  in  my  mmd;  yes. 

Q.  Did  you  intend  to  convey  the  impression  that  any  such  under* 
standing  had  existed  prior  to  the  receipt  by  you  of  your  final  cer- 
tificate of  purchase  ? — ^A.  Certainly  it  did  not. 
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Q.  Had  any  such  understanding  existed  prior  to  that  time? — ^A. 
It  had  not.  That  clause  was  added  to  correct  any  such  apparent 
intention  and  the  substituted  agreement  was  my  interlineation. 

Q.  And  that  refers  to  the  meeting  of  May  15  f— A.  Yes,  sir. 

Q.  Did  you  give  careful  attention  and  dia  you  carefully,  examine 
the  statements  which  were  made  in  Mr.  Cunningham's  affidavit.  Gov- 
ernor Moore  f — ^A.  Not  very  carefully.  I  am  a  busy  man.  I  do  not 
always  take  time  to  read  documents  that  are  placed  on  my  table. 
Mv  cashier  asks  me  every  few  days  to'  sign  some  prepared  statement, 
release,  or  mortgage^  or  deed,  or  something  like  that.  We  do  not 
always  read  those  things  as  carefully  as  we  should,  and  I  intended  to 
den/anythiBg  in  theToregoing  b^  Ustituting  these  wonb,  "There 
had  been  no  specific  understanding — ^there  had  been  nothing  more 
that  a  tacit  understanding,  and  that  tacit  understanding  referred  to 
the  talk  had  at  this  meeting  of  May  15.'* 

Mr.  Gray.  Tou  may  take  the  witness. 

Cross-examination  by  Mr.  Shebidan: 

Q.  How  old  are  you.  Governor? — ^A.  Sixty-four.  I  was  much 
younger  when  this  thing  began. 

Q.  I  understood  you  to  say  you  were  in  the  banking  business? — 
A.  les. 

Q.  Whereabouts^  and  how  many  years,  approximatelv,  have  you 
been  connected  with  the  banking  business? — ^A.  Oh,  I  have  l>een 
president  of  the  Mercantile  Bank  about  nine  or  ten  years,  and  I  have 
been  a  stockholder  in  the  bank  since  1888. 

Q.  Have  you  ever  been  engaged  in  any  other  sort  of  business,  Gov- 
ernor?— ^A.  xes:  I  was  a  merchant  in  my  young  days,  and  1  have 
handled  farm  lands  and  other  things. 

Q.  Have  you  ever  held  public  office,  and  if  so,  in  what  capacity  t — 
A.  I  was  at  one  time  mayor  of  the  city  of  Walla  Walla,  and  1  was  the 
last  governor  of  the  Territory  in  1889. 

Mr.  Gray.  The  Territory  of  Washington  ? — ^A.  The  Territory  of 
Washington. 

Q.  I  understand  you.  Governor,  you  stated  that  you  met  Clarence 
Cunningham  first,  as  near  as  you  can  recall,  some  time  in  1903  ? — ^A. 
Yes;  that  is  right. 

Q.  Do  you  recall  exactly  where  it  was  that  the  interview  with  Mr. 
Cunningham  occurred  at  tnis  time  ? — ^A.  My  impression  is  that  it  was 
at  Walla  WaUa. 

Q.  Was  it  in  your  office  ? — ^A.  Yes,  sir. 

O.  In  what  way  did  Mr.  Cunningham  present  himself  to  you  ? — ^A. 
Well,  I  had  met  Mr.  Cunningham  somewhere  casually,  I  should  imag- 
ine, a  few  years  before  that,  but  this  question  did  not  come  up  until 
January,  1903,  and  he  simply  stated  that  he  had  been  north  and 
visited  the  Bering  River  coal  fields  and  foimd  an  immense  deposit 
there  and  quite  an  attractive  coimtry  and  thought  there  would  be 
possibilities  there;  and  he  wanted  to  Know  if  I  would  like  to  have  a 
claim  located  for  me,  or  something  to  that  effect. 

Q.  Did  he  bring  any  letter  of  mtroduction  to  you? — ^A.  No,  sir. 

Q.  Did  he  in  any  way  account  to  you  for  his  reasons  for  coming 
to  you  for  this  purpose? — ^A.  I  don't  recall  that  he  did.  He  may 
have  done  so. 
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Q.  Can  you  recall  when  it  was  or  where  it  was  jou  met  Clarence 
Cunningham  prior  to  this  time  and  in  what  connection? — A.  The 
first  time  I  talked  with  Clarence  Cunningham  was  with  reference  to 
mining  property  he  had  in  the  Kootenai.  Its  name  was  the  Central 
mine. 

Q-  That  I  understand  was  a  couple  of  years  before  this? — ^A.  I 
think  so.    I  could  not  be  accurate.     It  is  such  a  long  time  ago. 

Q.  That  was  the  only  other  meeting  you  ever  had  with  Clarence 
Cunningham  prior  to  1903  as  far  as  you  can  recall? — ^A.  Yes,  sir. 

Q.  Now,  Mr.  Cunningham  informed  you  at  this  interview  in  1903, 
as  I  understood  you,  Gk>vemor,  that  he  had  been  to  the  coal  fields 
in  Alaska  and  produced  some  samples  of  coal  from  theie.  How 
lengthy  a  discussion  did  you  have  with  Cunningham  at  this  time? 
— A.  1  would  not  undertake  to  say.  He  went  out  to  luncheon  with 
me,  and  we  talked  about  many  other  things. 

Mr.  Gray.  A  little  louder,  Governor,  if  jou  please. — ^A.  I  say  we 
talked  of  many  things.  I  know  some  of  his  friends  in  the  Kootenai, 
and  we  were  talking  about  mining  investments  up  there. 

Q.  Do  you  recall  of  whom  it  was  he  spoke  at  that  time  ? — ^A.  Of 
whom  he  spoke  ? 

Q.  Yes. — ^A.  He  spoke  about  Mr.  Finch. 

Q.  Any  others?— A.  Mr.  Campbell;  that  is  about  the  only  mutual 
acquaintances  we  had  there;  and  possibly  Mr.  Sweeney.  But  I 
would  not  undertake  to  say.  It  is  too  long  ago  for  me  to  make  any 
accurate  statement  of  any  conversation. 

Q.  Those  entrymen  you  have  mentioned  are  three  of  the  entryinen 
in  the  present  group  of  entries  we  are  inquiring  into  ?— A.  Yes,  sir. 

Q.  Isow,  did  Mr.  Cunningham  at  that  time  go  into  the  question 
with  you  of  the  feasibility  of  operating  coal  mines  in  Alaska  ? — ^A.  I 
think  I  asked  him  how  far  they  were,  anyway,  these  coal  deposits,  and 
something  about  the  nature  of  the  harbor,  either  in  that  conversation 
or  subsequent  conversations;  I  would  not  undertake  to  say  which. 

Q.  In  what  business  were  you  engaged.  Governor,  at  the  time  that 
you  had  this  first  conversation  with  Cunningham,  in  1903?— A. 
Banking. 

Q.  Now,  did  you  take  up  the  details  of  the  cost  of  operation  of  160 
acres  of  coal  land  in  Alaska  at  that  time  before  advancing  him  money 
for  the  purpose  of  prospecting  the  ground  in  Alaska? — ^A.  I  may 
have  done  so,  I  can  not  recall  that  part  of  the  conversation. 

Q.  You  can  not  recall  that  part  ? — ^A.  No. 

Q.  You  next  saw  Mr.  Cunningham  in  1904,  as  I  understand  you  ? — 
A.  Yes. 

Q.  Now,  where  was  that?  And  give  us,  as  near  as  you  can,  the  sub- 
stance of  what  conversation  you  had  with  him  at  that  time. — ^A. 
Probably  in  Seattle,  as  my  business  takes  me  to  Seattle  quite  fre- 
quently, and  Mr.  Cunningnam  was  living  there  and  I  presume  that 
is  where  I  met  him,  but  I  can  not  say  positively  as  to  that. 

Q.  Do  you  recollect  whether  on  the  latter  occasion  in  1904  you  went 
to  see  Clarence  Cunningham  or  he  came  to  see  you  ? — ^A.  I  probably 
met  him  at  the  Ranier  Grand  Hotel.  That  is  where  he  had  some 
stenographic  work  done  in  there,  perhaps,  and  he  may  have  received 
his  mail  there,  as  I  understand  it,  and  I  met  him  there. 

Q.  Did  you  stay  at  that  hotel  yourself  ?— A,  No,  sir. 
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Q.  So  you  went  there  for  the  purpose  of  seeing  Mr.  Cunningham  at 
that  time  ? — ^A.  Probably. 

Q.  Did  you  on  this  occasion  take  up  the  matter  of  the  feasibility 
of  developing  160  acres  of  coal  lands  m  Alaska? — ^A.  I  can  not  say 
that  I  ever  took  up  the  question. 

Q.  Do  you  recall  taking  up  any  other  phases  of  this  situation  at 
that  time  with  Mr.  Cunmngnam? — ^A.  We  talked  at  various  times 
about  the  harbor  question  and  about  what  landing,  what  place  this 
coal  mieht  be  marketed.  There  had  been  some  taO:  about  terminals 
at  Coroova,  and  I  remember  he  said  it  would  be  very  expensive  to 
build  across  the  Copper  River  delta,  and  while  there  was  some  difficul- 
ties at  Katalla,  the  impression  was  that  that  was  the  best  point  at 
which  to  market  the  coal. 

Q.  Had  you  at  that  time  considered  the  possible  expense  of  con- 
structing a  railway  from  the  coal  claims  to  the  coast? — ^A.  I  don't 
think  so  at  that  time. 

Q.  But  you  did  refer  to  the  idea  just  generally  1 — ^A.  Yes. 

Q.  In  wnat  detail  did  you  take  up  the  question  of  harbor  develop- 
ment at  this  time  f 

Mr.  Gray.  What  time  f 

Q.  1904. — ^A.  There  was  a  certain  Pittsburs  company 

Mr.  Hughes.  I  think,  if  you  would  try  and  face  around  this  way, 
Governor  Moore,  and  talk  a  uttle  louder,  because  we  can  not  hear  what 
you  say A.  That  is  one  of  my  infirmities.    I  will  try  and  speak  up. 

Mr.  Hughes.  You  are  facing  the  other  way. — ^A.  It  is  natural  to 
face  the  party  you  are  talking  with. 

Mr.  Hughes.  Face  toward  the  stenographer  and  so  we  can  both 
hear  1 — ^A.  Yes.  There  was  a  Pittsburg  company  that  had  spent 
some  money,  or  preparing  to,  up  there;  it  was  the  Martin  Island  Com- 
pany, for  terminals,  and  Mr.  Cunningham  discussed  the  feasibility  of 
malong  a  harbor  behind  those  islands  and,  as  I  remember  it,  he 
thought  that  Kanak  Island  was  the  suitable  point  for  coal  bimkers 
at  the  mouth  of  Bering  River.     That  was  simply  talk. 

Q.  There  were  no  matters  plaimed  at  that  time  ? — ^A.  No,  sir. 

Q.  You  were  merely  discussing  the  desirabiUty  of  constructing  a 
railroad  from  the  claims  down  to  the  Kanak  Island  ? 

Mr.  Gray.  Just  a  minute.  I  thiak  that  is  rather  going  beyond 
what  the  Governor  has  already  testified  to.  You  are  referring  now 
to  1902  ? 

Mr.  Shebidan.  1904,  subsequent  conversations  with  Mr.  Cunning- 
ham?— ^A.  The  raUroad  question  had  not  come  up  at  that  time  as  I 
recall  it,  further  than  I  asked  him  at  one  time,  perhaps  then,  about 
the  character  of  the  country  between  the  harbor  and  the  mines. 

Q.  What  did  he  say  about  the  character  of  the  country,  Gov- 
ernor 1 — ^A.  He  said  that  Bering  River  was  comparatively  easy  of 
construction,  not  much  difficulty  until  they  reached  the  mountains 
at  one  end  and  the  harbor  at  the  other.  The  principal  difficulty  was 
terminals,  but  that  was  gone  into  later  and  not  particularly  at  this 
time. 

Q.  However,  this  general  discussion,  as  I  understand  you,  did 
occur  at  this  time  ? — ^A.  Very  likely. 

Q.  And  did  you  on  the  occasion  of  this  second  conversation  with 
Mr.  Cunningham,  namely,  1904,  discuss  any  other  features  of  the 


284  CUNNINGHAM  COAL  ENTRIES. 

situation? — A.  Talked  about  the  goYemment  analysis  of  coal,  if  I 
remember  right  ''it  might  have  been  a  year  later),  about  the  superior 
quality  of  coal,  as  to  ita  coking  qualities  and  such  things  as  that. 

Q-  Ves.  Based  upon  what  analysis  did  this  discussion  occur?  — ^A. 
Why,  the  government  geological  report,  as  I  recall  it. 

Q.  Yes.  Do  you  recall  the  number  or  the  name  of  that  particular 
report?— A.  No,  sir;  I  can  not. 

Q.  You  had  it  with  you  at  that  time  ? — ^A.  The  report  ? 

Q.  Yes. — ^A.  I  don't  think  so;  no. 

Q.  Did  Mr.  Cunningham  have  it? — ^A.  I  don't  think  so,  but  he 
referred  to  it  in  the  conversation,  to  my  recollection.  * 

Q.  Now,  then,  give  us,  if  you  have  not  already,  your  reasons,  in  your 
own  words,  why  you  placed  such  confidence  m  Mr.  Cunningham  in 
the  matter  of  coal  mining.  Had  he,  as  far  as  you  know,  ever  nad  any 
coal-mining  experience  f— A.  I  don't  think  he  had.  But  he  was  a 
man  of  unusual  intelligence,  large  experience  in  mining  precious 
metals;  and  my  talk  with  him  had  convinced  me  he  was  quite  capable, 
and  was  energetic  and  indefatigable. 

Q.  Do  I  understand  you  to  say  in  your  direct  examination  that  you 
haa  referred  him  to  Mr.  C.  J.  Smith ;  and,  if  so .  for  what  purpose  ? — ^A.  I 
said  to  him  that  I  knew  nothing  about  coal  or  coal  mining,  or  coal- 
land  laws;  that  I  had  a  friend  in  Seattle  who  had  had  such  experience 
in  handlmg  coal,  and  his  judgment  would  be  valuable,  ana  that  I 
would  give  him  a  note  of  introduction  to  Mr.  Smith. 

Q.  Do  you  recall  what  you  stated  in  that  note  ? — ^A.  Why,  I  can 
not  recall  the  words.  I  remember  telling  him  Mr.  Cunningham  had 
visited  the  Alaska  coal  fields  and  found  some  very  desirable  coal,  and 
we  wanted  to — had  discussed  the  question  of  locating  a  claim.  Prob- 
ably that  was  all  that  was  said.  If  there  was  anything  more  I  don't 
remember  it. 

Q.  Do  you  know  anything  of  the  existence  of  that  letter  at  this 
time  ? — ^A.  I  do  not  know  whether  Mr.  Smith  has  it  or  not — I  am  not 
sure. 

Q.  Did  you  keep  any  copy  of  it  as  far  as  you  can  recall  ? — ^A.  I  do 
not  know  whether  I  have  or  not. 

Q.  Do  you  customarily  keep  copies  of  letters  you  write  ?-7-A.  Yes, 
important  letters  I  do.  But  not  aiways  letters  of  introduction.  Mr. 
Smith  testified,  as  I  remember,  thai  he  received  a  card  of  introduction. 

Mr.  Gray.  Yes;  go  on,  Grovemor. 

Q.  Is  that  right?— A.  Yes,  I  think  that  is  what  Mr.  Smith  said. 

Q.  Did  you  at  any  time  subsequent  to  this  meeting  with  Mr.  Cun- 
ningham in  1904  have  any  other  meetings  with  him  personallj^  in  this 
connection  or  any  other  connection  ?— A.  Oh,  I  met  Mr.  Cunningham 
frequently  after  that. 

Q.  Where  ^— A.  Seattle,  chiefly. 

Q.  Elsewhere? — ^A.  I  think  once  or  twice  in  Spokane.  He  was 
present  at  this  meeting  on  May  15. 

Q.  Yes.  On  those  occasions  did  you  have  any  discussion  with  him 
concerning  these  claims?— A.  Why,  I  naturally  talked  with  him 
about  the  coal  business. 

Q.  Now,  about  how  many  of  these  meetings  were  there  in  1904? 
I  mean  at  which  you  met  Mr.  Cunningham  and  talked  over  these 
matters. — ^A.  Do  you  mean  in  company  M^ith  other  people  or  alone  ? 

Q.  Either  way. — ^A.  Probably  half  a  dozen  times. 
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3.  Yes. — A.  But  I  could  not  give  you  the  dates,  nor  what  was 
,  further  than  we  discussed  it  in  a  general  way,  the  question 
of  railroads,  harbors,  and  the  quality  of  coal,  and  the  difficulties  and 
expenses  of  operating  in  that  country,  and  such  things  as  men  nat- 
uraUy  would  talk  about. 

Q.  Yes.  When,  as  near  as  you  can  recall,  was  the  last  meeting  had 
of  these,  approximately,  to  wnich  you  have  referred  ? — A.  Probably 
in  October,  1907. 

Q.  Did  ;^ou  furnish  funds  to  Mr.  Cunningham  in  connection  with 
this  investigation  in  Alaska  along  through  this  period,  from  1903, 
when  you  furst  met  him  in  this  connection,  down  to  1907  ?— A.  Yes, 
9ir. 

Q.  About  how  frequently  a  year  did  he  call  on  you  for  remit- 
tances. Governor  t — ^A.  Sometimes  once  and  sometimes  twice,  and  I 
think  sometimes  three  times  in  a  year;  I  could  not  say. 

Q.  In  a  year?— A.  Yes;  that  is  my  recollection  of  it. 

Q.  Did  you  keep  any  account  yourself  of  the  money  furnished 
Claren6e  Cunningham  for  this  purpose  f — ^A.  Yes,  sir. 

Q.  Have  you  those  accounts  with  you  now? — ^A-  I  have  drafts 
drawn  on  me  somewhere;  I  think  in  my  files. 

(J.  You  can  produce  them  in  court  if  necessary) — ^A.  Yes;  I 
think  so. 

Q.  Are  the  minutes  of  the  meeting  you  have^  produced  here  in  this 
inquiry  the  only  minutes  of  any  meeting  which  you  have  in  your 
possession  1 — ^A.  I  think  they  are ;  yes,  sir. 

Q.  Are  you  sure  of  it  f — ^A.  I  am  sure  of  it. 

Q.  Do  you  know  if  minutes  were  kept  of  any  other  meetings  than 
this  for  which  you  have  furnished  the  minutes,  at  which  meetings 
you  were  present?— A.  Probably  were,  and  I  have  seen  copies  of 
them. 

Q.  Did  you  at  any  time  have  copies  of  them  t — ^A.  Possibly. 

Mr.  Gbat.  I  will  say,  Mr.  Sheridan,  as  soon  as  we  get  to  it  we  will 
produce  a  witness  who  was  present,  and  we  will  produce  the  minutes 
of  the  other  meeting. 

Mr.  Sheridan.  Of  course  I  desire  competent  evidence. 

Mr.  Gray.  Governor  Moore,  I  will  say  to  you  now,  was  not  pres- 
ent, and  that  is  the  reason,  perhaps,  why  he  has  not  seen  a  copy; 
but  I  will  at  the  proper  time  see  that  they  are  produced.  I  did  not 
think  it  was  proper  when  the  governor  was  on,  when  he  was  not 
present,  and  the  minutes  show  ne  was  not  present  at  this  meeting. 

S.  Governor,  I  now  invite  vour  attention  to  Exhibit  25  and  espe- 
y  that  part  thereof  whicn  is  sij^ed  by  you  as  a  corroborative 
affi(&vit  to  the  extent  set  out  therein.  TH^anding  witness  paper  .J  I 
wish  to  ask  you,  since  the  affidavit  signea  by  ^ou  in  this  exlii  oit  is  in 
a  different  colored  ink  from  that  of  the  affidavit  of  Clarence  Cunning- 
ham, also  a  part  of  this  exhibit,  where  it  was  that  this  affidavit  was 
prepared,  the  one  which  you  have  signed  f — ^A.  Well,  this  in  blue  ink 
was  written  in  my  office. 

Q.  At  whose  dictation  ?-^A.  At  my  own.  I  ran  my  pencil  through 
the  objectionable  parts  of  it  and  dictated  the  last  clause. 

S.  Yes. 
r.  Hughes.  And  then  had  your  typewriter  copy  the  whole  of  it 
A.  Didn't  copy  the  whole  of  it;  copied  the  latter  part  of  it. 
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Q.  So  the  part  that  appears  in  that  exhihit  in  blue  ink  is  the  part 
dictated  by  you  and  copied  in  your  office? — ^A.  The  last  para- 
graph  

Mr.  Hughes.  We  object  to  that. 

A.  The  last  paragraph  was  dictated.  The  rest  was  copied.  That 
is  the  way  I  remember  it. 

Q.  Yes.    Who  copied  it  in  your  office  1 — ^A.  Yes;  by  my  typewriter. 

j^.  Now^  Governor,  I  again  ask  your  attention  to  your  affidavit  in 
this  exhibit,  and  I  will  ask  you  to  point  out  to  us  again  the  parts 
which  do  not  represent  your  meaning. 

Mr.  Gray.  Well  I  think  the  question  is  somewhat  unfair.  I  object 
to  the  form  of  the  question.  I  think  it  should  be  inquired  of  the  wit- 
ness what  he  intended  therebv  and  if  there  is  anything  therein  that 
he  did  not  intend  to  state,  I  don't  think  the  form  of  the  question  is 
quite  fair  to  him,  Mr.  Sheridan. 

Mr.  Sheridan.  Read  the  question. 

(Question  read.) 

Mr.  Hughes.  You  are  specifying  the  last  page,  I  believe  t 

Mr.  Sheridan.  Yes.  The  last  page  of  the  exmbit. 

The  Commissioner.  You  may  answer  the  question. 

A.  This  affidavit  recites  that  statements  made  in  the  foregoing 
affidavit  are  true  in  so  far  as  they  pertain  to  the  Guggenheim  syncucate 
and  the  understanding  existing  among  ourselves  as  to  the  way  we 
should  operate  our  claims — that  is  a  rather  dubious  proposition,  and 
I  sought  to  correct  it  bv  the  final  paragraph.  Therelias  been  a  tacit 
understanding  among  the  claimants  represented  by  Clarence  Cunning- 
ham that  when  title  was  secured  a  company  would  be  formed  to  de- 
velop the  claims,  but  no  written  or  specific  agreement  to  do  so  was 
ever  entered  into.  Now  that  was  intended  as  a  correction  and  the 
tacit  understanding  part  refers  to  the  matters  uppermost  in  my  mind 
that  was  the  May  meeting  in  1907. 

Q.  I  notice  on  this  last  page  of  this  exhibit,  viz.  Government 
E^bit  25,  that  there  is  this  statement: 

And  the  understanding  existing  among  ouiBelves  as  to  the  disposition  of  our  claims. 

Was  that  your  meaning  and  intention  at  that  time,  or  have  you 
anything  to  say  concerning  that  statement  ? — ^A.  That  in  so  far  as  it 
pertained  to  the  Guggenheim  syndicate  and  the  understanding  exist- 
ing among  ourselves  as  to  the  disposition  of  our  claims.  That 
referred,  as  I  supposed,  to  the  disposition  to  the  Guggenheims.  That 
was  uppermost  m  my  mind;  the  Guggenheim  matter  had  been  a  fea- 
ture in  all  these  affidavits  and  in  my  own  as  well:  and  that  is  what 
we  were  trying  to  get  rid  of. 

Q.  By  whom  did  you  say  this  affidavit  was  brought  to  you?— 
A.  It  was  sent  by  mail. 

Q.  By  Mr.  Glavis  ? — ^A.  Yes,  the  letter  was  Mr.  Glavis's,  if  I  remem- 
ber right. 

Q.  l)o  you  recall  how  many  days  you  had  it  in  your  possession  I — 
A.  I  do  not. 

Q.  Did  you,  as  near  as  you  can  recall,  have  it  in  your  possession 
for  two  days  or  more?  A.  Possibly.  I  don't  know.  It  may  have 
laid  on  my  desk.  I  am  a  busy  man,  as  I  explained  to  you,  and  we 
take  up  those  things  in  the  order  of  tneir  importance. 
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Q.  I  notice  a  part  of  this  exhibit ^A.  Probably  not  long,  be- 
cause we  understood  Mr.  Glavis  was  trying  to  help  us  dean  up  matters 
so  that  we  could  get  our  patents.    We  had  been  waiting  a  long  time. 

Q.  I  notice  that  part  of  this  exhibit  is  a  letter  signed  by  you, 
dated  Walla  Walla,  Wash.,  April  25, 1908,  wherein  you  state,  among 
other  things,  '^  Enclosed  please  find  affidavit  pertaimng  to  u^  Alaska 
coal-land  entry,  which  it  is  hoped  you  wiD  find  in  order.  I  will  ask 
you  to  state  if,  at  the  time  you  si^ed  this  affidavit,  you  had  any 
misgivings  as  to  the  accuracy  of  the  statements  appearing  above 

irour  signature,  why  you  did  not  call  some  attention  to  it  in  this 
etter  f 

Mr.  Gbat.  I  object.  Wait  a  minute.  That  question  is  unfair.  I 
object  to  the  form  of  it.  The  governor  has  explained  that  he  set  out 
in  nis  affidavit  as  hebeUeved  and  as  he  understood,  what  the  facts  were, 
and  in  his  own  way. 

Mr.  Sheridan.  1  am  seeking  for  his  further  explanation  of  his 
intentions. 

Mr.  Gray.  Don't  say  he  had  any  misgivings — the  affidavit  as  was 
claiined  by  him 

A.  I  think  I  can  satisfy  you  as  to  that  point.  I  had  received  the 
impression  in  this  conversation  I  referred  to  in  the  Ranier  Grand 
Hotel  that  Mr.  Glavis  was  friendly  to  the  claimants  and  was  assisting 
as  far  as  possible  in  cleaning  up  any  obstacles  in  the  way  of  clear 
listing  them  for  patent,  and  I  was  trying  to  come  as  near  complying 
with  nis  wishes  as  we  could  conscientiously  do,  and  I  added  these 
qualifying  sentences  because  I  did  not  quite  like  the  statement  that 
he  prepared  for  me,  not  suspecting  there  was  any  trap  in  them,  but 
anxious  to  please  him  as  far  as  possible. 

Q.  Did  you  or  did  you  not  read  the  Clarence  Cunningham  affi- 
davit, which  is  a  part  of  this  exhibit,  before  you  signed  your  affi- 
davit ?— A.  Iprobably  did,  carelessly,  as  some  of  my  mends  did  also, 
I  suppose.  But  I  sought  to  correct  it  with  the  last  paragraph.  I 
insisted  upon  that. 

Q.  About  how  much  altogether,  as  near  as  you  can  recall,  Gov- 
ernor, did  you  spend  on  this  claim  through  Mr.  Cunningham,  just 
roughly. — ^A.  Oh,  approximately 

Mr.  Gray.  Prior  to  what  time  ? 

Mr.  Sheridan.  Oh,  take  it  altogether. 

Mr.  Gray.  Well,  I  object  to  the  question  as  taking  in  too  much 
time. 

Mr.  Hughes.  You  have  already  asked  some  of  the  witnesses  the 
amount  expended  prior  to  the  time  of  purchase.  Do  you  intend  by 
this  witness  to  ask  not  only  for  that  but  for  the  amount  expended 
down  to  this  time  also  ? 

Mr.  Sheridan.  Oh,  down  to  the  entry  payment. 

A.  Approximately  $4,000  as  I  remember  it,  but  including  the 
entry  fee  which  was  not  sent  to  Mr.  Cunningham,  but  sent  directly  to 
the  land  office. 

Q.  In  what  way  did  you  compensate  Mr.  Cunningham  for  his 
service  ? — ^A.  Why,  he  received  a  salary  of  $200  a  montn ;  that  is  my 
understanding. 

Q.  From  wnom  ? — ^A.  From  myself  and  the  other  parties  for  whom 
he  was  conducting  the  explorations. 
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Q.  So  you  all  contributed  to  the  payment  of  the  salary  of  S200  a 
month  to  Mr.  Cunningham  while  he  was  carrying  on  this  work  t — ^A. 
That  is  my  understanding;  that  is  a  part  of  the  exploration  fund. 

Q.  I  now  invite  your  attention  to  Government  Exhibit  3,  in  which 
is  found,  among  other  things,  what  purports  to  be  a  copy  of  a  journal 
kept  by  Clarence  Cunninenam,  ana  bearing  dates  from  February  1, 
1903,  and  down  to  and  induding  some  time  m  1907,  wherein  is  set  out 
expenditures,  explanations  thereof,  in  connection  with  the  claims 
now  imder  investigation.  I  especially  invite  your  attention,  Groy- 
emor,  to  the  statement  on  page  1  of  the  copy  of  the  journal  in  this 
exhibit,  which  states  among  other  things — 

After  this  is  done  each  Bubscriber  agrees  to  deed  his  interest  to  a  company  to  be 
formed  for  the  jpnrpose  of  developing  and  marketing  said  coal,  and  receive  stock  in 
Buch  company  in  payment  for  same. 

Have  you  anything  to  say  concerning  that  statement  t 
Mr.  Gray.  We  object. 

a.  With  reference  to  its  accuracy  ? 
r.  Gray.  We  object  on  the  groimd  it  is  incompetent  and  imma- 
terial, and  no  foundation  has  been  laid  for  asking  that  question  of 
this  witness.  • 

The  Commissioner.  I  think  it  is  proper  cross-examination.  He 
can  say  whether  it  is  true  or  false,  as  far  as  he  knows  personally. 

Mr.  Gray.  I  desire  to  reserve  an  exception. 

Mr.  Hughes.  The  inquiry  is  propounded  and  he  is  interrogated 
upon  a  document  with  which  this  witness  has  nothing  to  do,  and  the 
question  can  only  be  propounded  as  an  abstract  question  upon  the 
hypothesis  that  this  document  was  drawn  by  the  witness. 

Mr.  Gray.  What  this  witness  has  to  say  concerning  it  is  entirely 
immaterial. 

The  Commissioner.  He  can  say  whether  it  is  true  or  false  as  far  as 
he  knows. 

Mr.  Gray.  It  would  be  proper  for  him  to  ask  if  he  had  any  such 
agreement  or  arrangement  nimself. 

The  Commissioner.  He  may  answer. 

Mr.  Sheridan.  Mr.  Commissioner,  I  object  to  the  explanation  from 
counsel  which  will  point  out  to  the  witness  what  his  answer  should  be. 

Mr.  Hughes.  We  have  not  made  any  such  statement  as  that,  Mr. 
Commissioner. 

The  Commissioner.  I  don't  think,  Mr.  Sheridan,  that  the  objection 
indicated  any  such  purpose.  I  think  it  is  proper.  They  may  make 
it,  and  I  think  it  is  proper  for  the  witness  to  answer  the  question 
whether  the  statement  is  true  or  false. 

(Question  read.) 

A.  I  have  no  knowledge  of  any  such  arrangement  as  that.  I  never 
heard  of  this  until  Mr.  (Savis  returned  that  journal  to  Mr.  Smith. 

Q.  Reading  further  from  the  same  page  of  the  journal: 

And  it  is  further  agreed  that  each  subscriber  shall  have  one-eighth  of  his  stock  issued 
to  Clarence  Cunningham  in  consideration  of  his  services  in  securing  said  land. 

What  have  you  to  say  concerning  that? 

Mr.  Gray.  Same  objection. 

A.  I  have  no  recollection  of  anything  of  that  kind. 

Q.  Did  you  ever  make  any  agreement  with  Clarence  Cunningham 
to  give  him  a  one-eighth  interest  in  your  claim  in  return  for  his 
services? — ^A.  No,  sir;  I  never  did. 
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The  CoMMiBSiONEB.  What  was  your  answer? — ^A.  No. 

Q.  Have  you  ever  seen  what  has  been  referred  to  in  this  inouiry 
as  the  orimnal  journal  kept  by  Clarence  Cunningham? — ^A.  I  tnink 
I  saw  it  after  it  was  returned  to  Mr.  Smith  by  Mr.  Glavis.  That  is 
the  first  knowledge  I  ever  knew  there  was  any  such  book  in  existence. 

Q.  Tliat  is  the  first  you  knew  of  it  ? — ^A.  Yes,  sir. 

Q.  Did  you  at  that  time  look  it  over  carefully  ?— A.  Not  very. 

Q.  I  ask  you  now  to  scan  that  part  of  this  exhibit  which  purports 
to  oe  a  copy  of  such  journal  and  ask  you  if  you  have  any  reason  to 
believe  that  is  not  an  accurate  copy  thereof  as  far  as  you  can  recall  ?— 
A.  Might  I 

Mr.  uBAY.  I  object  to  that.  Wait  a  minute.  It  is  incompetent, 
and  not  proper  cross-examination,  in  the  first  place.  It  is  incompetent, 
and  no  foundation  has  been  laid  for  asking  that  question  of  this 
witness.    That  is  not  the  way  to  prove  it. 

The  CoMMissiONEB.  I  beUeve  he  said 

Mr.  Gray.  It  calls  for  the  conclusion  and  opinion  of  the  witness  as 
to  whether  or  not  this  is  in  the  same 

The  CoBiMissiONEB.  I  believe  he  answered  he  had  looked  over  the 
journal  after  it  was  returned  by  Mr.  Glavis. 

Mr.  Gbat.  Yes,  and  Mr.  Sheridan  asked  him  if  he  had  any  reason 
to  believe  it  is  incorrect — asking  for  an  opinion. 

The  CoMMissiONEB.  He  can  state  his  recollection  of  its  appearance 
in  looking  over  the  original,  whether  it  appears  from  his  recollection 
it  is  the  same. 

A.  I  am  not  competent  to  testify  on  that.  I  remember  in  a  general 
way  that  Mr.  Cunmngham  said  there  was  a  journal.  I  understood  it 
from  him,  but  that  is  the  first  I  heard  of  it.  I  can  not  say  whether 
this  is  a  correct  copy  or  not.  I  can  not  say.  Cunningham's  testi- 
mony would  be  the  Dest  evidence  on  that.  That  was  not  signed  by 
me — that  memorandum. 

Q.  What  memorandum  do  you  refer  to? — A.  In  the  loumal. 

Q.  The  one  which  I  have  just  quoted  from  the  journal  to  you  ?-7-A. 
Yes.  And  I  perhaps  should  state  in  this  connection  that  Mr.  Cunning- 
ham, when  he  first  came  to  me  and  spoke  oi  having  talked  with  some  of 
his  friends  in  the  Coeur  d'Alene  about  going  north — I  don't  think  I 
was  the  first  person  approached  with  regard  to  this  matter.  I  don't 
remember  just  what  the  conversation  was,  but  there  are  others,  but  I 
did  not  know  any  of  their  names. 

O.  Now,  with  reference  to  Government  Exhibit  10,  viz,  this  Gug- 
genheim memorandum  or  oi)tion,  as  I  understand  you,  in  your  direct 
testimony,  this  option  was  signed  ? — ^A.  Yes,  sir. 

Q.  By  whom? — ^A.  By  myself  and  Mr.  Campbell  and  Mr.  Cun- 
iun£;ham. 

Q.  When  you  went  down  to  Salt  Lake  CSty  for  the  purpose  of  this 
conference,  did  you  have  any  authorization  from  the  other  entry- 
men  in  this  group  to  represent  them  at  this  meeting?— A.  Simply 
the  resolution  passed,  I  think,  appointing  the  committee. 

Q.  How  many  entrymen  were  present  at  this  meeting  at  which 
time  this  resolution  was  passed) 

Mr.  HuoHES.  Pardon  me,  for  the  information  of  Mr.  Sheridan, 
the  witness  has  already  stated  that  he  was  not  present  at  that  meet- 
ing. We  wiU  produce  a  record  of  that  meeting  by  the  {)erson  who 
was  secretary  of  that  meeting  in  which  you  wilf  get  all  this  informa- 


CUNNINGHAM  COAL  ENTRIES. 

\d  the  governor  could  not  give  it  to  you  if  you  pursue  this 
_.  jnquiry ,  and  I  say  frankly  we  will  give  you  rull  opportunity 
XD  get  at  tne  racts  and  truth  of  it. 

Q.  Well,  Governor,  was  it  your  understanding  that  you  were 
authorized  when  you  did  go  to  Salt  Lake  City  to  represent  all  these 
entries  %—A.  That  was  present  at  that  meeting  in  May  ? 

Q.  All  of  the  33  %—A.  No,  sir. 

Q.  How  many  did  you  understand  that  you  did  represent? — ^A. 
I  understand  we  represented  those  at  the  meeting,  but  without  any 
power  to  bind  them,  to  simply  frame  up  some  tentative  proposition. 

Q.  And  submit  it  to  them  subsequently  I — ^A.  Yes,  submit  it  to 
them  afterwards. 

Q.  Did  you — now,  had  you  any  official  information,  or  any  record 
information,  in  the  nature  of  a  letter,  a  communication  or  report, 
from  this  meeting,  showing  how  many  had  been  present? — ^A.  No, 
sir;  I  can  not  say. 

Q.  Before  you  went  there  ? — ^A.  I  can  not  say.  The  information  I 
had  was  probably  derived  from  Mr.  Campbell  and  Mr.  Cunningham. 

Q.  Was  it  your  understanding  in  the  discussion  that  was  had  at 
this  meeting  tnat  fifty  per  cent  of  the  stock  which  was  to  be  issued  to 
this  group  of  33  entrymen  was  to  go  to  the  Guggenheims  in  case  this 
road  was  built  in  there  at  the  time  ? 

Mr.  Gray.  I  object. 

Mr.  HuQHES.  I  object.    Immediately,  or  still  later  I 

Mr.  Sheridan.  Yes. 

Mr.  Hughes.  Now  make  the  objection. 

Mr.  Gray.  I  object  upon  the  ground  that  it  is  not  the  best  evidence. 
When  a  conference  resints  in  a  written  agreement  or  instrument,  that 
instrument  or  agreement  is  the  best  evidence  of  what  is  agreed  upon, 
and  what  negotiations,  if  any,  were  had,  and  what  proposal,  if  any, 
was  made. 

Mr  Sheridan.  Well,  Governor  Moore  has  been  called  upon  the 
stand  to  state  what  he  meant  by  affidavits  which  he  signed  which  say 
something  different  from  what  you  say  he  meant,  and  i  want  the  same 
thing  with  reference  to  this 

Mr.  Gray.  I  do  not  think  your  statement  is  quite  fair  in  the  light  of 
Governor  Moore's  testimony. 

Mr.  Sheridan.  Let  him  testify. 

The  CoBiMissiONER.  Read  the  question. 

(Question  read.) 

Mr.  Gray.  I  object  upon  the  ground  that  where  it  had  been  incorpo- 
rated into  a  written  proDOsal  that  that  is  the  best  evidence. 

The  Commissioner.  Take  the  answer. 

A.  Tins  memorandum  contains  the  agreement  and  states  it  more 
clearly  than  I  could  from  memory. 

Q.  So  that  you  had  no  objection  to  the  way  that  proposition  is 
stated  in  that  memorandum? 

Mr.  Gray.  Well,  I  object 

A.  If  that  is  the  record,  I  do  not  see  why  I  should  object  to  it. 

Q.  Is  it  the  record,  as  near  as  you  can  recall  it? — ^A.  That  is  my 
recollection. 

Q.  I  now  hand  you  Government  Exhibit  29,  and  ask  you  to  state 
what  it  is,  and  what  vou  know  concerning  it. — ^A.  Those  are  articles 
of  incorporation  of  tne  Bering  River  Railroad  Company;  the  pur- 
poses are  set  forth  here  in  the  papers. 
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S.  The  purpose  is  set  forth  in  them  t 
r.  Obat.  a  little  louder. 

A.  The  purposes  are  set  forth  in  the  articles  of  incorporation. 

Q.  Is  this  statement  as  to  the  purposes  for  which  this  railroad  was 
incorporated  the  same  that  you  had  in  mind  in  1904  when  you  discussed 
the  possibility  of  building  a  railroad  with  Clarence  Cunningham  ?— A. 
Possibly.  I  could  not  Qualify  on  that.  I  suppose  my  understanding 
was  that  the  road  would  run  up  Bering  River,  and  I  think  that  pro- 
vides for  a  line  up  Bering  River. 

Q.  Yesf — ^A.  But  that  was  entirely  an  informal  talk  before  that. 
I  did  not  enter  into  any  a^eement  or  any  understanding. 

Q.  Other  than  these  f^rticles  of  incorporation  ? — ^A.  Well,  that  pre- 
liminarv  talk  did  not  have  this  in  contemplation. 

Q.  Have  vou  ever  seen  this  Clarence  Cunningham  affidavit  which 
is  found  in  Government  Exhibit  No.  25  before  it  was  mailed  to  you 
by  Mr.  Glavis  for  your  consideration  i — ^A.  No,  sir. 

Q.  Do  you  know  anything  about  its  preparation  ? — ^A.  I  think  not. 
No,  I  didn't  see  it. 

Q.  Did  you,  Governor,  at  any  time  after  1903.  when  you  first  took 
up  this  matter  of  the  coal  claims  of  yours  with  Clarence  Cunningham, 
subsequently,  down  to  and  including  the  date  of  receipt  of  final  certifi- 
cate, consult  any  attorneys  concerning  your  coal  claims;  and  if  so, 
whom  t — ^A.  The  only  occasion  on  which  I  consulted  an  attorney  was 
when  the  question  first  came  up.  I  asked  some  local  attorneys,  prob- 
ablv  Gose  &  Gose,  what  the  nature  of  the  coal-land  laws  in  Alaska  were, 
and  they  had  very  httle  information  on  the  subject. 

Q.  In  what  vear  was  that?— A.  Probably  1903.  I  would  not  say; 
it  might  have  been  in  1904. 

Q.  Whenyou  say  local  attorneys,  do  you  mean  here  in  Spokane ? — 
A.  No,  at  Walla  Walla. 

Q.  What  was  their  name  ? — ^A.  Gose. 

S.  G-h-o-s-t  \ — ^A.  No,  G-o-fl-e.  That  is  my  recollection,  and  they 
they  had  nothing  very  explicit  bearing  upon  it;  they  did  not 
keep  posted  upon  the  matter,  and  it  was  out  of  their  Une  practically, 
and  nad  no  knowledge. 

Q.  Did  you  subsequently,  and  at  any  time  prior  to  the  issuance 
or  nnal  receipt  for  your  coal  claim,  consult  any  other  attorneys  in 
this  connection? — ^A.  You  mean  suosequent  to  final  receipt? 

Q.  Any  time,  up  to  and  including  the  time  of  the  final  receipt  ? — ^A. 
No;  I  don't  recall  anything  of  that  sort. 

Q.  Did  you  subsequently  to  that  final  receipt  consult  any  attor- 
neys; and  m  asking  that  question  I  do  not  mean  present  counsel,  of 
course. 

Mr.  Gray.  Well,  we  desire  to  enter  a  formal  objection  upon  the 
groimd  it  is  immaterial,  irrelevant;  it  was  subsequent  to  tne  final 
purchase. 

The  CoMKissiONEB.  Read  the  question. 

(Question  read.) 

Mr.  Gbat.  It  seems  to  me  that  is  obviously  irrelevant. 

The  CoHHissiONBB.  You  may  take  the  answer. 

A.  I  talked  to  Judge  Ballinger  once  regarding  it,  but  I  can  not  say 
it  was  a  consultation. 

Q.  What  was  the  nature  of  that  conversation  and  when  did  it 
occur,  as  near  as  you  can  recall? 
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Mr.  Gray.  I  object  to  that  as  immaterial,  irrelevant,  and  abso- 
lutely incompetent,  and  absolutely  and  obviously  irrelevant.  It 
occurred  at  a  time  subsequent  to  the  vesting,  even  under  the 
Government's  theory,  of  all  of  the  rights  of  these  entrymen. 

The  CoMMissiONEB.  If  counsel  will  step  to  the  commissioner's 
desk  a  moment. 

(Counsel  gathered  around  conmiissioner's  desk.) 

The  Commissioner.  Read  the  question. 

(Question  read.) 

The  Commissioner.  You  may  answer. 

A.  It  was  after  he  retired  from  the  position  of  land  commissioner, 

frobably  during  the  year  1908  sometime.  It  was  not  a  consultation, 
t  was  a  talk,  a  discussion.     I  had  not  retained  him  as  an  attorney. 

Q.  You  had  not  retained  him? — ^A.  No. 

Q.  Now,  briefly,  just  briefly,  just  as  closely  as  you  can  recall  it, 
what  was  the  gist  of  the  conversation  you  had  concerning  these  claims, 
if  anything. 

Mr.  Hughes.  Same  objection  is  made  as  heretofore. 

A.  Well,  as  I  recall  it,  he  said  Mr.  Glavis  had  called  his  attention 
to  the  Portland  Coal  and  Coke  Company's  cases,  and  claimed  that 
this  case  of  ours  came  within  the  scope  of  that  decision — that  they 
were  appUcable  to  it.  I  replied  that  it  did  not  seem  to  me  they  were 
at  all  identical,  that  that  had  been  an  incorporated  company 

Mr.  Gray.  Now— well,  I  thought A.  I  thought 

Mr.  Gray.  I  object  to  further  going  into  any  such  talk;  I  think  it 
is  improper. 

The  (Commissioner.  I  do  not  see  the  materiaUty  of  it,  if  it  is  a 
conversation  which  occurred  lon^  after  final  receipts  were  issued. 

Mr.  Gray.  I  also  object  on  tne  same  grounds  that  I  made  my 
objection  before.    It  was  more  than  a  year. 

Mr.  Sheridan.  Yes,  that  is  true;  but  1  desire  to  have  the  question 
answered.  Inasmuch  as  the  Governor  said  he  had  such  conversation, 
I  want  to  know  it  all. 

Mr.  Gray.  If  your  honor  please^  he  may  just  as  well  properly  ask 
what  conversation  he  had  with  Mr.  Hughes  or  myself,  and  it  would 
be  just  as  relevant  to  this  hearing  and  just  as  material. 

Mr.  Sheridan.  I  submit,  if  the  commissioner  please,  that  the  wit- 
ness be  allowed  to  complete  the  answer  which  he  began. 

The  Commissioner.  Very  well,  he  may  answer  this  question. 

(Question  read.) 

A.  And  he  said  it  was  true,  and  there  was  that  difference.  That  is 
all  the  conversation  that  I  can  recall  regarding  it.  I  would  like  to 
make  it  clear  I  was  not  consulting  him  as  an  attorney.  Just  had 
talked  it  over  as  a  matter  of  common  interest  in  the  community  is  all. 

Q.  Was  that  all  the  conversation  you  had  with  him  at  any  time 
concerning  these  claims  ? — ^A.  As  an  attorney  ? 

Q.  Yes.— A.  Yes. 

(4.  Did  you  have  any  other  conversation  with  him  concerning  these 
claims  ? — A.  I  talked  with  him  while  he  was  Commissioner  of  the 
General  Land  Office, 

Q.  In  Washington  ? — ^A.  Yes. 

<^.  Give  just  as  near  as  you  can  what  occurred  then. 

Mr.  Gray.  I  object. 
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The  Commissioner.  I  can  not  conceive  the  materiality  of  that  tes- 
timony, why  that  has  any  bearing  on  this  question.  This,  as  I  un- 
derstand it,  is  long  since — over  a  year — since  the  issuance  of  final 
certificates. 

Mr.  Gray.  Yes. 

Mr.  Sheridan.  Well,  if  the  commissioner  has  the  authority  to  call 
it  irrelevant,  I  have  nothing  to  do  but  submit  to  it. 

.Mr.  Gray.  I  object  on  the  ground  that  it  is  obviously  irrelevant. 

The  Commissioner.  I  will  sustain  the  objection  on  that  ground. 

Mr.  Gray.  Now,  just  a  moment.  If  the  commissioner  please, 
after  a  consultation  with  my  associates,  and  because  of  conditions 
over  which  we  have  no  control,  and  witn  which  we  have  absolutely 
no  connection,  and  in  view  of  the  fact  that  the  name  of  the  present 
Secretary  of  the  Interior  has  been  brought  into  this  by  counsel  for 
the  Government,  we  ask  to  withdraw  the  objection  and  let  the  gov- 
ernor state  all  the  conversation  he  had  in  view  of  the  fact  with  the 
objection  and  his  failure  to  so  state  might  be  misconstrued,  and 
might,  while  it  has  in  our  judgment  no  connection  with  this  hearing, 
or  the  objects  of  the  hearing,  in  justice  to  the  Secretary  of  the  Interior 
probably,  and  to  Governor  Moore,  the  answer  should  be  permitted 
to  be  gone  into  now  that  counsel  for  the  Government  has  sought  to  do 
so.     We  withdraw  our  objection. 

The  Commissioner.  I  have  sustained  the  objection  upon  the 
ground  that  it  is  obviously  irrelevant  to  this  hearing;  but  in' view  of 
the  fact  that  the  attorneys  for  the  claimants  have  withdrawn  their 
objection,  why  I  will  permit  the  answer. 

Mr.  Hughes.  We  desire  to  exj)ress  it  this  way,  that  we  feel  on 
reflection,  that  we  can  not,  in  justice  to  the  Secretary  of  the  Interior 
and  the  witness,  have  the  testimony  rejected  here  at  our  instance. 
We  deem  the  testimony  entirely  irrelevant  and  immaterial  upon  any 
possible  theory  of  this  case,  but  we  cannot,  in  justice  to  the  Secretary 
of  the  Interior  and  the  witness,  have  it  appear  that  we  are  interposing 
an  objection,  lest  the  inference  be  drawn  that  we  fear  the  result  of  the 
testimony,  and  we  have  no  such  fear. 

The  Commissioner.  He  may  answer  the  question.  The  objection 
bemg  withdrawn,  he  may  answer  the  question. 

(Question  read  by  the  reporter.) 

Mf .  Sheridan.  Give  us,  as  near  as  you  can,  what  occurred  then. — 
A.  I  called  on  the  Commissioner  of  the  Greneral  Land  Office,  Mr.  Ballin- 
ger,  in  January,  1908 — early  in  January,  1908,  as  I  understand  it 

Mr.  Hughes.  WiD  you  Kindly  face  this  way  1  That  is  something 
we  have  not  thought  of,  and  I  am  interested  in  hearing  what  you  say. — 
A.  I  say  I  called  on  the  Commissioner  of  the  GeneralLand  Office,  Mr. 
Ballinger,  early  in  January,  1908,  and  I  told  him  that  myself  and 
other  entrymen  represented  by  Mr.  Cunningham  were  anxious  to 
secure  patents  to  the  coal  lands  so  that  development  work  might  be 
be^n;  that  theyhad  been  lying  there  since  April  without  attention. 

Mr.  Hughes.  What  had  been? — ^A.  The  filings,  and  applications  for 
patent. 

Mr.  Hughes.  It  will  be  a  year? — ^A.  Well,  it  was  between  April  and 
January.  And  would  like  to  know  if  there  was  objection  to  them, 
and  if  there  was  objection,  what  that  objection  was.  If  the  papers 
were  not  complete  we  wanted  an  opportunity  to  complete  them,  and 
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he  directed  his  chief  clerk  to  look  into  the  matter  and  report  back  to 
him  the  condition. 

Mr.  Hughes.  Directed! — ^A.  Yes;  I  called  the  next  day,  as  I 
remember  it,  and  he  stated  to  me  that  the  land  office  at  Juneau  ha.d 
reported  that  certain  plats  were  so  weather-beaten — ^the  plats  origi- 
nally posted  on  the  claims  were  so  weather-beaten — that  they  were 
not  acceptable  to  that  office,  and  duplicates  would  have  to  be  made. 
Mr.  Balhnger  said  if  you  are  wiUing  to  pay  for  these  duplicates  he 
would  order  these  copies  made;  that  when  those  arrived  ne  saw  no 
reason  why  the  patents  should  not  be  issued.  I  went  over  to  Ne^^ 
York,  and  a  week  later,  or  two  weeks  later,  came  back  to  Washington 
and  saw  Mr.  Ballinger  again,  and  I  told  him  I  was  going  west,  and  would 
Uke  to  know  the  exact  condition  those  claims  were  in,  and  ne  directed 
his  clerks  to  go  over  them  again,  and  note  particularly  what  was  re- 
Quired  to  perfect  those  entries.  There  were  a  few  instances  in  which 
tne  receiver  had  neglected  to  si&:n  some  certificate,  as  I  recall  it,  or  one 
or  two  things  in  which  the  acknowledgment,  I  think,  or  something, 
had  not  been  sworn  to  properlv,  and  he  then  said  those  matters  would 
have  to  be  corrected;  that  if  I  had  no  other  business  in  Washington, 
it  was  not  worth  while  to  remain  there.  Patents  would  be  coming 
alon^  just  as  soon  as  thede  informahties  were  straightened  out.  They 
had  oeen  approved  for  patent,  clear  listed,  money  paid,  and  final 
certificates  issued,  and  it  was  his  judgment  that  we  were  entitled  to 
these  patents. 

Q.  And  that  was  when,  as  near  as  you  can  recall} — ^A.  That  is 
practically  all  the  conversation. 

Q.  When,  I  mean. — ^A.  Oh,  this  was  in  probably  the  latter  part  of 
January,  1908. 

Q.  Did  you  hear  anything  subsequently  as  to  any  change  regarding 
the  status  of  the  cases  t 

Mr.  Gbay.  Now,  just  a  minute.  Oh,  all  right,  go  ahead. — ^A.  Why, 
I  heard — I  got  a  telegram  from  Mr.  Ballinger  stating  that  the  patents 
were  temporarily  delayed. 

Q.  Anything  else  ? — ^A.  That  is  all  I  heard  from  Mr.  Ballinger. 

O.  All  the  connection  you  had  with  Mr.  Ballinger  in  connection 
with  this  matter  of  these  entries  ? — ^A.  Yes,  sir. 

Q.  And  that  is  all  the  conferences  of  any  kind  that  you  had  with 
him  as  far  as  you  can  recall  ? — ^A.  Yes,  as  commissioner. 

Q.  And  as  also  described  by  you  when  he  was  not  Commissioner 
of  the  General  Land  Office  after  he  had  retired  ? — ^A.  Yes,  sir. 

Q.  Governor,  on  the  occasion  of  these  different  conversations 
with  Mr.  Ballinj^er  while  Commissioner  of  the  General  Land  Office 
did  jou  receive  trom  him,  or  anybody  else  in  the  General  Land  Office, 
copies  of  all  the  papers  in  these  cases? — ^A.  No,  sir;  I  did  not. 

Q.  Did  you  ever  tell  anybody;  that  you  did  ?— A.  I  don't  think  so. 

Mr.  HuoHEs.  Objected  to  as  immaterial.  A  question  of  that  kind 
should  be  specific.  A  question  of  that  kind  is  not  proper  cross-exami- 
nation, and  the  only  purpose  is  impeachment,  and  it  should  be  specific. 

The  Commissioner.  Read  the  question. 

Mr.  Hughes.  We  will  withdraw  the  objection. 

(Stenographer  read  the  question.) 

A.  No. 

Q.  What  is  your  answer) — ^A.  No.  If  I  am  allowed  to,  I  might 
offer  some  explanation  that  would  help  clear  things  up  a  little. 
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Q.  Very  well,  sir. — ^A.  They  did  write  to  me  the  letter  from  the 
General  Land  Office  about  the  maps  concerning  which  I  have 
testified  being  mutilated  and  they  would  have  to  be  replaced. 

O.  Yes. — ^A.  And  this  all  probably  grew  out  of  that. 

Mr.  Gbay.  Mr.  Sheridan,  while  you  are  on  that  matter  I  would 
like  to  ask  him  a  question. 

Did  you  receive  any  reports  of  any  special  agent  of  the  Govern* 
ment,  Uovemor,  or  copies  of  any  reports  of  any  special  agent  of  the 
Government  in  connection  with  any  of  these  claims  ? — A.  No,  sir. 

Mr.  Gbay.  At  this  time  or  any  other  time  ? — ^A.  No,  sir. 

Mr.  Gray.  From  any  office  of  the  Interior  Department  ? — ^A.  Not 
that  I  know  of. 

Q.  Or  from  anyone  else  ? — ^A.  I  have  no  recollection  of  any  such 
thing. 

Mr.  Gbay.  If  you  had  received  any  such  report  you  would  recollect 
iti — ^A.  Yes;  I  should  have  regarded  myself  as  very  highly  favored. 
[Laughing.] 

Mr.  Shebidan.  I  again  invite  your  attention  to  Government  Ex- 
hibit 29,  which  consists  of  the  articles  of  incorporation  of  the  Behring 
River  Railroad  Company,  and  I  wish  to  ask  you  how  many  of  the 
entrymen  in  what  is  known  as  the  Cunningham  group  were  interested 
in  any  way  in  that  railroad  1 — ^A.  I  am  not  qualifiea  to  answer  that 
question,  Mr.  Sheridan.  My  general  idea  was  that  this  was  a  part  of 
tlie  exploration.  The  effort  to  protect  the  interests  of  myself  and 
these  people  who  joined  with  me  in  this  incorporation,  realizii^  that 
a  raUroad  would  be  necessary  to  market  coal  up  there,  regarding  it 
as  a  proper  precaution  to  have  a  way  down  to  the  Bering  Kiver. 

Q.  Were  any  meetings  held  prior  to  the  incorporation  of  this  rail- 

WBjV 

Mr.  Hughes.  Do  you  mean  at  which  he  was  present  1 

Q.  At  which  he  was  present,  yes. — ^A.  I  do  not  recall  any. 

Q.  You  do  not  recall  any  ? — ^A.  No. 

Q.  Do  you,  of  your  own  personal  knowledge,  know  if  the  other 
entrymen  were  to  nave  an  interest  in  this  railway — all  of  the  thirty- 
three  ?— A.  I  do  not.     They  might. 

Q.  Governor,  I  now  hand  you  Government  Exhibit  No.  5  and  ask 
you  to  state  if  you  ever  received  from  anybody  such  a  statement  as 
18  set  out  in  tms  exhibit?— A.  I  could  not  say  that  I  did  or  that  I 
did  not.     I  have  no  recollection  of  it. 

Q.  I  now  hand  you  Government  Exhibit  No.  6,  and  I  will  ask  you 
to  state  if  you,  at  any  time  since  you  became  interested  in  these 
claims,  received  such  a  statement  as  is  set  out  in  this  exhibit  t 

Mr.  Gbay.  I  do  not  think  the  question  is  quite  fair.  I  have  no 
doubt  you  didn't  intend  it  as  it  sounds.  You  say,  "Since  you  have 
been  interested  in  these  claims." 

Mr.  Shebidan.  Well,  I  will  correct  it  to  the  extent,  of  in  his  claim, 
his  cofd  claim  in  Alaska. 

Mr.  Gbay.  Yes.  Well  I  did  not  intend  to  suggest  you  were  trying 
to  trap  him,  but  you  just  overlooked  the  matter. 


le  WrrNESS  (interrupting).  I  probably  saw  this,  but  I  don't 

recall  it.    I  had  Imowledgc  of  the  fact  that  Mr.  Hawkins  had  gone  up 
to  examine  the  co^  field. 
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S.  I  now  hand  you  Exhibit  No.  7,  which  is  a  report  Mr.  Hawkins 
e  on  this  group  of  entries,  and  I  will  ask  you  if  you  ever  received 
a  copy  of  that  report,  and  if  so,  from  whom  f— A.  I  read  this  report 
somewhere.  I  can't  say  who  sent  it  or  whether  I  received  one,  or 
whether  I  saw  it  in  Spokane  or  elsewhere,  but  I  have  seen  that 
report. 

Q.  I  hand  you  Government  Exhibit  No.  8  and  ask  you  to  state 
whether  you  have  ever  received  such  a  statement  as  set  out  in  this 
exhibit,  and  if  so,  from  whom? — ^A.  I  probably  did.  I  could  not 
testify  specifically. 

Q.  I  now  hand  you  Government  Exhibit  No.  9  and  ask  you  to 
state  if  you  ever  received  such  a  statement. — ^A.  The  same  answer. 

(^.  Governor,  are  you  financially  interested  in  any  concern  in 
which  any  of  these  entrymen  are  interested  financially  ?— A.  Yes,  sir. 

Q.  State  what  those  concerns  are,  if  you  please. — A.  Why,  I  am 
interested  in  the  Baker  Boyer  National  Bank,  in  which  W.  W.  Baker 
is  a  stockholder;  in  the  MetropoUtan  National  Bank  of  Seattle  with 
Mr.  Horace  Henry;  a  stockholder  in  the  National  Bank  of  Commerce 
of  Seattle,  which  is  owned  by  Mr.  Smith. 

S.  How  long  have  you  been  interested  in  these  concerns,  finan- 
y  ? — A.  Twenty  years  in  the  Baker  ftoyder  National  Bank.  The 
Metropolitan  Bank  was  organized  last  February,  as  I  recall  it.  The 
National  Bank  of  Commerce  I  bought  stock  in  about  two  or  three 
years  ago. 

Q.  Axe  those  the  only  members  of  the  entrymen  now  concerned 
in  this  inquiry  with  whom  you  are  financially  associated  ? — ^A.  No, 
sir:  there  are  others;  my  sons  are  stockholders  in  the  Baker  Boyer 
National  Bank  and  Frank  &  Walter  Moore. 

Q.  Any  others? — A.  That  is  all  that  I  can  recall  at  the  present 
time.  I  think,  however,  I  have  ten  shares  in  the  Blalock  Frmt  Com- 
pany, in  which  Mr.  Finch  and  Mr.  Campbell  are  interested. 

Mr.  Hughes.  What  is  the  capital  stock  of  the  Blalock  Fruit  Com- 
pany ? — ^A.  I  can  not  tell  you.     I  think  it  13.1 ,000  shares  of  $100  each. 

Mr.  Hughes.  One  thousand  shares  of  $100  each,  do  you  think?— 
A.  Yes,  sir. 

Mr.  Hughes.  Have  you  any  other  interests  in  Alaska  other  than 
this  coal  claim  now  under  investigation? — ^A.  Nothing  more;  that 
has  given  me  enough  trouble  already. 

Q.  Have  you  ever  been  in  Alaska? — A.  Yes^ir. 

Q.  When  were  you  there? — ^A.  I  was  at  Ketchikan  in  about 
1905,  and  I  was  in  Katalla  in  1908. 

Q.  State  briefly  what  was  the  purpose  of  those  visits. — ^A.  The 
first  one  was  a  pleasure  trip. 

Mr.  Gray.  Objected  to  as  mcompetent,  irrelevant,  and  immaterial. 

A.  Well,  both  pleasure  trips. 

Mr.  Gray.  The  first  one  was  not  to  the  place  or  near  where  these 
claims  are  situated,  or  located,  and  the  next  one  was  long  after  the 
final  purchase  was  made. 

Mr.  Hughes.  It  is  sometimes  embarrassing  to  describe  all  the  pur* 
poses  of  a  pleasure  trip. 

Mr.  Gray.  I  do  not  object  to  going  into  the  other  matter  for  the 
reason  I  stated,  but  I  think  there  ought  to  be  some  limitation. 

The  Commissioner.  I  think  he  may  answer  the  Cjuestion. 

A.  To  be  exactly  candid  I  suppose  it  was  a  combmed  pleasure  trip 
and  seeing  the  coal  fields. 
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Q.  That  is  the  first  trip  in  1905? — A.  No,  the  second  trip  in  1908. 

Q.  And  the  first  trip)  What  was  the  object  of  it? — ^A.  Pleasure 
trip,  absolutely. 

O.  Did  you  on  that  occasion  make  a  visit  to  the  coal  claims? — 
A.  No,  sir;  Ketchikan  is  in  southeastern  Alaska. 

Mr.  Gray.  Ketchikan  is  700  or  800  miles  from  them,  from  these 
claims. 

Mr.  Shebidan.  Have  you  ever  been  on  these  claims? — ^A.  Yes;  I 
have  been  on  some  of  them. 

Q.  When?— A.  1908. 

Q.  For  what  purpose  ? — ^A.  Td  see  the  coal. 

Q.  To  look  at  the  coal  ? — ^A.  Yes,  sir. 

Q.  Could  you  give  us  any  further  particulars  of  that  visit  ? 

Mr.  Gray.  Why,  we  object. 

Mr.  Hughes.  We  want  to  press  this  objection  at  this  time.  It  is 
obviously  irrelevant.  Any  inquiries  here  nursued  as  to  personal 
observations  of  an  entryman  long  after  his  nnal  entry  was  perfected 
by  payment  and  final  receipt  issued,  it  would  cover  a  very  large  scope 
oi  examination,  and  there  would  be  no  end  to  this  hearing. 

Mr.  Shebidan.  I  submit,  Mr.  Commissioner,  that  anything  which 
has  occurred  in  or  concerning  these  entries  and  these  claims  up  to  the 
time  that  patent  issues,  is  relevant  in  an  inquiry  of  this  nature. 

Mr.  Hughes.  I  do  not  think  it  is  relevant  if  a  man  goes  to  look  at 
his  claim  after  he  has  purchased  and  paid  for  it. 

Mr.  Shebidan.  I  think  the  Governor  can  briefly  state  what  it  is 
without  taking  up  very  much  time. 

The  Commissioneb.  I  think  his  answer  to  this  (][uestion  has  some 
bearing  upon  this  investigation.    Answer  the  question. 

A.  rlease  read  the  question. 

(Question  read.) 

A.  I  could  give  a  great  many — ^fishing  trips 

Q.  I  mean,  Governor,  that  related  to  this  coal  entry  of  yours  ? — ^A. 
Yes;  I  visited  my  coal  claim. 

Q.  Did  you  meet  any  persons  there  ? 

Mr.  Gbat.  I  object  to  the  Question  as  immaterial  and  irrelevant. 

The  Commissioneb.  I  think  he  can  give  a  general  statement  of 
what  he  did  on  the  coal  claims.  You  can  state  what  you  did  when 
you  went  on  your  coal  claims. 

A.  I  looked  at  the  coal  and  went  back  to  the  camp. 

Q.  Did  you,  while  there  on  this  occasion,  have  any  conversation 
wito  any  persons  concerning  developments  or  workincj  of  the  claims 
or  the  formation  of  a  company  or  the  building  of  a  railway  ? 

Mr.  Gray.  I  object,  on  the  ground  that  it  is  obviously  irrelevant. 
He  might  have  had,  and  it  would  have  been  entirely  legal. 

The  Commissioneb.  I  think  it  has  a  bearing  on  the  investigation. 
He  mav  answer  the  question. 

A.  We  talked  about  a  great  many  things  on  that  trip.  I  would 
not  undertake  to  enumerate  them  all,  because  it  would  fill  a  volume. 
We  talked  about  the  Bering  glaciers  and  about  the  winter  rains. 

S.  I  mean  concerning  the  development  of  the  claims  only? — A. 
the  difficulty  and  expenses  in  operating  the  claims  in  that 
country  and  the  harbor  question  was  discussed,  and  all  those  things 
at  considerable  length. 

Q.  With  whom  ?— A.  Mr.  Horace  Henry. 
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Q.  Who  was  with  you  on  this  occasion  1 — ^A.  Yes,  and  Mr.  Cunning- 
ham was  also  with  us. 

Q.  Clarence  Cunningham  f — ^A.  Yes,  and  we  were  storm  bound  for 
two  da3rs  in  Katalla  and  we  had  some  opportunities  of  judging  of  the 
harbor  and  how  difficult  it  would  be  to  maintain  a  breakwater  there, 
and  then  we  mushed  across  the  Copper  River  delta  and  went  to  Cor- 
dova and  took  a  steamer  and  went  home. 

Q.  You  can  not  recall  in  any  more  detail  the  conversation  that  you 
had  with  reference  to  these  things  concerning  railways,  expenses, 
etc.  ? — A.  Oh,  no ;  nothing,  only  very  general,  as  people  would  natu- 
rally talk  about  those  cases. 

Redirect  examination  by  Mr.  Gray: 

Q.  On  that  exhibit,  Government  Exhibit  No.  25,  in  order  that  the 
record  may  be  clear,  state  whether  or  not  you  dictated  all  of  the  last 
page  of  that  to  which  your  name  is  signed. — A.  My  recollection  is  I 
dictated  only  the  last  paragraph.    The  rest  is  a  copy. 

Q.  Did  you  dictate  it  or  did  you  correct  it  in  the  original  which  had 
been  handed  you,  or  which  had  been  mailed  to  you,  by  penciling  those 
things  ? — ^A.  The  original,  the  first  page  here,  is  the  Cunningham  affi- 
davit, and  this  is  a  copy  of  a  portion  of  the  Glavis  affidavit.  I  think 
down  to  that  last  paragraph  that  is  my  own  dictation. 

Q.  And  I  understand  you,  you  took  a  pencil  and  scratched  out 
these  things  you  did  not  want  to  go  in  the  other? — A.  Yes,  that  is 

Q.  And  rewrote  this  last  paragraph  ? — A.  That  is  my  recollection. 
Q.  And  your  stenographer  copied  it  as  you  had  it  corrected  ? — 
A.   1  es,  sir. 

Q.  Now,  Governor,  Mr.  Sheridan  has  asked  you  why  it  was  that 

Jou  put  confidence  in  Mr.  Cunningham  and  put  up  money  to  have 
im  locate  for  you  a  coal  claim  in  Alaska  witnout  further  considera- 
tion. I  would  ask  you  if,  in  your  experience  in  this  western  country, 
you  have  ever  put  up  money  for  prospectors  or  for  them  going  out 
to  locate  claims  or  mterested  yourself  in  mining  ventures  in  the 
same,  or  practically  in  the  same,  way.  What  are  the  facts  about 
that.  Governor? — ^A.  Why,  yes;  I  have  frequently  contributed  to 
the  expenses  of  prospectors,  as  most  men  who  have  lived  in  the 
West  have  done,  and  grubstaked  other  fellows,  and  I  have  got  one 
in  Alaska  now  who  never  reported  back. 

Q.  It  is  not  infrequent  in  your  past  experience  to  do  exactly  what 
you  did  in  this  case,  Uving  m  this  western  country  as  you  have  for 
these  many  years? — ^A.  I  suppose  I  have  done  that  a  half  dozen 
times  jprobably. 

Q.  (jovernor  Moore^  after  Mr.  Ballinger  retired  from  the  Land 
Department,  at  any  time  subsequent  to  that  did  you  call  on  and 
interview  the  then  Commissioner  of  the  General  Land  Office,  or  any 
other  office  of  the  Interior  Department? — ^A.  Yes,  sir. 

Q.  What  other  officer  ? — ^A.  Mr.  Dennett,  the  Commissioner  of  the 
General  Land  Office. 

Q.  Anyone  else  ? — ^A.  Assistant  Secretary  Pierce. 

Q.  Did  you  call  on  them  in  the  same  manner  that  you  called  on 
Mr.  Ballinger  before?— A.  Yes;  that  was  in  May  of  this  year. 

Q.  That  was  in  May,  1909?— A.  Yes. 

Q.  What  purpose  did  you  call  upon  these  gentlemen  for? — ^A.  I 
wanted  to  see  what  the  prospects  of  getting  my  patent  was. 
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?.  What  information  did  you  get? — ^A.  Mr.  Dennett  said  there 
been  some  charges  filed,  as  I  remember  it.    He  said  we  could 
have  patents  under  the  new  law.  or  we  could  have  a  rehearing. 

Q.  Was  he  referring  to  yours  t— A.  And  the  other  entry  men  repre- 
sented by  Mr.  Cunningham. 

Q.  He  stated  that  you  could  have  a  patent  under  the  acts  of  1908 1 — 
A.  Yes. 

S.  Or  have  a  rehearing,  or  a  hearing  to  determine  whether  you 
d  have  a  patent  imder  the  act  of  1904  ? — ^A.  I  think  it  was  the 
Assistant  Secretary  that  said  we  could  have  a  rehearing,  but  Mr. 
Dennett  said  we  could  have  patents  under  the  new  law. 

Q.  What  new  law  do  you  refer  to  ? — ^A.  The  new  law  of  1908. 

Q.  What  did  you  decide  to  do  as  far  as  you  were  concerned? — 
A.  1  decided  to  have  a  rehearing.  I  think  I  may  say — ^Mr.  Dennett — 
I  said  to  Mr.  Dennett  if  there  has  been  fraud  in  these  entries  why 
should  we  have  patents  under  any  law,  and  he  said  there  was  no 
fraud  or  moral  turpitude  charged. 

Mr.  Grat.  I  think  that  is  all. 

Mr.  Sheridan.  Just  one  more  question. 

Mr.  Gray.  I  desire  to  say  I  have  asked  these  questions  of  Governor 
Moore  to  show  he  has  frequently  visited  the  department  during  the 
incumbency  of  different  omcers  and  for  that  purpose  of  securing  title. 

Mr.  Sheridan.^  We  thoroughly  understana  that,  Mr.  Gray,  and  we 
understand  that  it  is  public  practice  and  always  has  been. 

Mr.  Gray.  I  do  not  think  there  was  anything  improper  in  it,  and 
I  do  not  want  such  an  impression  to  go  forth. 

Mr.  Sheridan.  You  made  some  mention  in  connection  with  this 
Gu^enheim  memorandum  of  the  Gu^enheims  having  abandoned 
the  Katalla  terminal  of  their  railway.  Do  yo«  recall  when  it  was  that 
they  abandoned  that  terminal  ? — ^A.  That  was  in  the  fall  or  winter  of 
1907,  as  I  recall  it. 

Q.  Prior  or  subsequent  to  this  meeting  at  Salt  Lake  Cityt — ^A. 
Subsequent. 

Mr.  Hughes.  I  presume  your  inquiry  is  as  to  his  own  knowledge  ? 

Mr.  Sheridan,  i  es,  of  his  own  personal  knowledge  t 

A.  I  did  not  see  them  abandon  it.  That  is  hearsay  and  common 
talk  we  had,  but  they  subsequently  moved  to  Cordova. 

(And  thereupon  this  inquiry  was  adjourned  to  10  o'clock  a.  m., 
December  3,  1909.) 

December  3,  1909. — 10  o'glook  a.  m. 

INQUIRY   resumed. 

Appearances:  Hon.  William  J.  McGee,  United  States  special 
commissioner;  Mr.  James  M.  Sheridan  and  Mr.  V\'illiam  B.  Fugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  the  claimants. 

HENRY  W.  COLLINS,  a  witness  produced  on  behalf  of  the  claim- 
ants, being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Gray: 

Q.  State  your  full  name,  your  residence,  and  your  occupation. — ^A. 
Henry  W.  Collins;  Rockford,  Wash.;  banking. 


250  OUKNINGHAM  COAL.  ENTRIES. 

Q.  How  long  have  you  lived  in  this  State,  Mr.  Collins  ? — A.  Almost 
twenty-two  years. 

Q.   lou  are  acquainted  with  Clarence  Cujoningham  ? — ^A.  Yes,  sir. 

Q.  You  are  one  of  the  defendant  entrymen  ?— A.  Yes,  sir. 

Q.  Mr.  Collins,  state  when  you  first  became  interested  in  securing 
a  coal  claim  in  the  Kayak  district  in  Alaska  and  under  what  circum- 
stances 1 — ^A.  I  was  acquainted  with  Clarence  Cunningham — I  mean 
I  was  not  acquainted  with  Clarence  Cunningham,  but  with  Doctor 
Cunningham— Doctor  ^  Cunningham  has  been  my  physician  and 
mentioned  this  to  me,  in  1903  in  the  spring,  and  said  tnat  he  thought 
he  could  get  his  brother  to  locate  a  coal  claim  for  me,  but  I  did  not 
give  it  much  thought,  but  in  the  fall  of  that  year  Mr.  R.  K.  Neill 
told  me  that  he  had  been  up  there  and  there  were  large  deposits  and 
he  thought  it  would  be  a  good  thing  to  get  hold  of.  Probably  I  never 
would  realize  anything  m  my  Ufetime  but  it  would  make  a  good 
asset  for  my  estate  and  I  went  ii»to  it  in  1903  in  the  fall. 

Q.  At  the  time  you  went  into  it,  and  secured  a  coal  claim,  had  you 
seen  Clarence  Cujmingham  ? — ^A.  No. 

Q.  Through  whom  were  the  arrangements  made  for  the  location  of 
the  claim  for  you?— ;-A.  Mr.  R.  K.  IfeiU. 

Q.  Now,  Mr.  Collins,. when  did  you  first  meet  Mr.  Clarence  Cun- 
ningham?—A.  Well,  just  about  a  year  from  that  time;  probably  a 
year  and  one  month;  the  fall  of  1904. 

Q.  State  what,  if  any,  understanding  at  the  time  you  went  into 
that  and  at  the  time  you  authorized  Mr.  Cunningham  to  get  a  claim 
for  you  through  Mr.  Neill  ?— A.  None  other  than  he  was  to  get  me  a 
claim,  and  I  tnink  I  spoke  about  the  probable  cost,  and  he  could  not 
say  as  to  it,  but  he  outlined  in  a  general  way  what  was  necessary 
under  the  laws.    I  think  that  is  about  all. 

Q.  Did  you  at  that  time  have  any  understanding  or  a^eement 
with  Mr,  R.  K.  Neill  by  which  you  agreed  to  hold  that  claim  when 
you  should  secure  title  and  then  transfer  it  to  any  company  or  cor- 
poration ? — ^A.  No,  sir. 

Q.  Had  you  ever  any  understanding  or  agreement  with  him  or  with 
anyone  else  at  that  time  ? — ^A.  No,  sir. 

Q.  By  which— just  let  me  finish  the  question — the  title  should 
inure  to  the  benent — the  title  of  that  claim  or  any  part  of  it,  or  any 
interest  in  it,  should  inure  to  the  benefit  of  any  other  person  than  your- 
self?—A.  No. 

Q.  Was  there  any  imderstanding  or  agreement  whatever  concerning 
the  consolidation  of  the  claim  with  any  others,  or  anything  of  the  kind, 
at  the  time  ? — ^A.  No,  sir. 

Q.  You  say  you  met  Mr.  Clarence  Cunningham  about  a  year  after 
that? — ^A.  Yes,  sir. 

Q.  Do  you  recall  executing  a  power  of  attorney  to  Clarence  Cun- 
ningham to  locate  that  claim? — ^A.  Yes,  sir. 

Q.  When  was  it,  with  reference  to  the  time  you  executtid  that  power 
of  attorney,  that  you  met  Mr.  Clarence  Cunningham? — ^A.  I  thmk  it 
was  about  that  same  time,  that  is  about  the  time,  October,  1904. 

Q.  Did  Mr.  Cunningham  send  you  that  power  of  attorney? — A. 
Yes.  sir. 

Q.  And  you  executed  it  ? — ^A.  Yes,  sir. 

Q.  I  refer  now  to  the  power  of  attorney  upon  the  entry  papers  and 
application  to  patent  papers  executed  before  J.  B.  Gilbert,  a  notary 
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public,  on  the  22d  day  of  October,  1904.  I  now  call  your  attention 
to  an  affidavit  which  was  executed  before  J.  B.  Gilbert  on  the  22d  day 
of  October,  1904,  purporting  to  have  been  signed  by  you,  and  I  will 
ask  you  if  that  is  your  signature  and  if  you  signed  that  affidavit?— 
A.  Yes,  sir. 

Q.  Where  did  you  get  that  affidavit,  Mr.  Collins  ? — ^A.  Where  did 
Ige.tit? 

Q.  Yes. — ^A.  Through  the  mail. 

Q.  From  whom  ?— A.  From  Mr.  Cunningham. 

Q.  Mr.  Garence  Cunningham  t — ^A.  Mr.  Clarence  Cunningham. 

Q.  In  that  affidavit  I  caU  your  attention  to  the  following  language: 
"I  further  swear  that  I  am  !now  in  the  actual  possession  of  sudi  coal 
lands  through  my  agent  and  attorney  in  fact,  and  make  the  entry 
for  my  own  use  and  benefit,  and  not  directly  or  indirectly  for  the  use 
or  benefit  of  any  other  parties."  Was  that  statement  true  at  the 
time  you  made  it,  Mr.  Collins  ? — ^A.  Yes,  sir. 

Q.  Had  you  at  any  time  prior  to  the  making  that  affidavit  and 
executing  that  power  of  attorney  entered  into  any  agreement  or  had 
any  understanmng  with  any  person  or  persons  whatsoever  under  or 
by  the  terms  of  which  you  should  hold  your  claim  for  a  corporation, 
organized  or  thereafter  to  be  organized,  or  any  interest  in  your  claim 
for  any  other  person  or  corporation,  either  then  existing  or  thereafter 
to  be  organized  ? — A.  No,  sir. 

Q.  Had  you  made  any  agreement  or  did  you  have  any  understand- 
ing by  which  you  had  in  any  manner  limited  your  dommion  and  con- 
trol or  right  to  the  possession  and  control  or  that  entire  claim  with 
any  person  prior  to  that  time  ? — ^A.  No,  sir. 

Q.  I  call  you  attention  to  an  application  for  patent  found  in  the 
entry  papers  sworn  to  before  J.  B.  Gilbert  on  the  29th  day  of  January, 
1906,  and  I  will  ask  you  if  you  executed  that? — ^A.  Yes,  sir. 

Q.  I  now  call  your  attention  to  the  statement  in  that  affidavit: 
"I  am  now  in  the  actual  possession  of  such  land  through  my  duly 
authorized  agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  etc.. 
"  and  through  whom  I  make  the  entry  for  my  own  use  and  benefit  ana 
not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party." 
For  the  purpose  of  laying  the  foundation  of  your  cross-exammation 
I  will  ask  you  if  that  statement  contained  m  that  appUcation  for 
patent  was  true  at  the  time  it  was  made  ? — ^A.  It  was. 

Q.  Had  you,  at  that  time,  or  prior  thereto,  had  any  understanding 
or  agreement  with  any  person  or  persons  under  or  by  the  terms  of 
which  the  claim  located  for  you  in  Alaska,  or  any  interest  therein, 
should  inure  to  the  benefit  of  any  other  persons,  company,  association, 
or  corporation  whatever  ?— A.  No,  sir. 

Q.  Had  you  any  understanding  or  agreement  with  any  person  or 
persons  whatsoever  that  upon  the  completion  of  your  entry  and  the 
purchase  from  the  Government  that  they  should  have,  they  or  any 
one  of  them,  should  have  any  interest  in  your  claim  ? — ^A.  No,  sir. 

Q.  Had  you  entered  into  any  agreement  or  had  any  understand- 
ing that  you  would  consohdate  or  unite  or  combine  your  claim  with 
any  other  claims  for  the  purpose  of  mining  the  coal  therein  or  in  the 
other  claims  ? — A.  No,  sir. 

Q.  I  call  your  attention  to  an  affidavit  sworn  to  before  J.  B.  Gil- 
bert, notary  public,  on  the  19th  day  of  December,  1906,  and  referred 
to  as  the  Love  affidavit. — ^A.  That  is  my  affidavit. 
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Q.  1  will  ask  you  if  the  statements  in  that  affidavit  were  true  at 
the  time  you  made  them  ? — ^A.  They  were. 

3.  I  call  jour  attention  particularly  to  the  following  language  in 
affidavit:  ''That  said  location  was  made  for  the  sole  use  and 
benefit  of  affiant  and  has  ever  since  so  remained  and  is  in  his  exclu- 
sive control;  that  at  no  time  prior  to  the  location  or  at  any  time  or 
since,  or  at  such  time  or  since,  nas  affiant  entered  into  any  agreement, 
express  or  implied,  or  pledged  himself  by  promise  or  otherwise, 
express  or  implied,  by  which  tne  title  of  said  land  or  any  part  thereof, 
or  interest  therein  is  to  pass  to  any  other  person,  corporation,  or 
association,  whatsoever;  that  if  affiant's  said  claim  goes  to  entry  in 
the  United  States  Land  Office  at  Juneai!i,  Alaska,  and  he  pays  the 
balance  of  said  purchase  price,  and  certificate  issues,  he  will  not  be 
under  any  contract  or  obligation  or  promise  to  sell  or  convey  said 
tract  to  any  person  or  persons  or  association,  or  to  put  the  same  into 
any  company,  or  to  hold  it  for  any  purpose  or  otherwise  dispose  of 
the  same,  but  will  be  free  in  every  way  to  hold  said  tract,  and  to 
leave  or  sell  it  at  any  future  time;  that  he  does  not  now  know  any 
person  or  persons  or  association  that  intends  or  contemplates  leasing 
or  purchasing  said  tract."  Were  those  statements  true  at  the  time 
you  made  them — at  the  time  you  swore  to  that  affidavit  on  the  19th 
day  of  December,  1906  ?— A.  Yes,  sir. 

Q.  Mr.  Collins,  you  paid  to  the  Government  the  purchase  price  for 
the  Tenino  coal  claim  and  received  a  final  certificate  of  purchase  on 
the  13th  day  of  March,  1907,  as  shown  by  the  duplicate  receipt. 
Referring  now  to  the  13th  day  of  March,  1907,  the  time  when  you 
received  the  final  certificate  of  purchase,  1  will  ask  you  if  at  or  prior 
to  that  time  you  had  made  any  contract  or  agreement  or  had  any 
understanding,  express  or  implied,  with  any  person  or  persons,  asso- 
ciation or  corporation,  under  or  by  the  terms  of  which  you  were  to 
hold  your  claim  or  any  interest  therein  for  the  benefit  of  any  such 
other  person,  company,  association,  or  corporation  * — ^A.  No,  sir. 

Q.  Had  you,  prior  or  at  that  time,  or  at  any  time  prior  thereto, 
ever  made  any  contract  or  had  a"hy  understanding  or  were  you  under 
any  obligation  or  promise,  express  or  implied,  to  sell  or  convey  that 
tract  to  any  person  or  persons,  association  of  persons,  or  corporation, 
or  to  put  the  same  into  any  company  or  joint  holding  for  any  pur- 
pose?— ^A.  No,  sir;  I  have  not. 

Q.  Were  you  at  that  time  absolutel;y  free  to  dispose  of  or  sell  that 
claim  and  every  interest  therein  ? — ^A.  Yes,  sir. 

Q.  Free  from  any  obligation,  understanding,  or  contract  whatso- 
ever?— ^A.  Yes,  sir. 

Q.  Mr.  Collins,  when  you  first  met  Mr.  Clarence  Cunningham,  about 
a  year  after  you  had  authorized,  through  Mr.  Neill,  the  location  of 
a  claim  for  you,  did  you  have  any  conversation  with  him  at  that 
time  concerning  the  organization  of  a  company  or  of  a  corporation, 
or  the  transfer  of  your  claim  or  any  interest  therein  to  him  or  to  such 
association  or  to  any  other  person  or  corporation  ? — ^A.  I  did  not. 

Q.  Subsequent  to  executmg  and  receiving  this  certificate  of  pur- 
chase from  the  United  States  Government,  to  whom  did  you  pay 
that  money  for  your  claim  ? — ^A.  Why,  we  tried  to  send  it  by  express, 
but  we  are  a  little  station  there  and  we  could  not  do  that;  so  I  asked 
my  Seattle  correspondent  to  do  it. 

Q.  Who  was  that  ? — ^A.  The  National  Bank  of  Commerce* 
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Q.  To  send  it  to  whom? — ^A.  The  receiver  of  the  land  office  at 
Juneau. 

Q.  And  in  due  time  you  received  your  final  certificate  of  pur- 
chase?— ^A.  Yes;  in  March,  I  think. 

Q.  Did  yoUy  after  receiving  that,  at  any  time  meet  with  some  other 
gentlemen  who  had  coal  claims  in  the  vicinity  of  vours,  Mr.  Collins  ?— 
A.  Yes;  in  the  following  spring,  I  think  it  was,  May. 

Mr.  Sheridan.  What  year? — ^A.  1907. 

Q.  Were  you  present  at  a  meeting  held  on  May  15,  1907,  at  the 
office  of  Finch  &  Campbell,  the  minutes  of  which  have  been  intro- 
duced and  marked  claimants'  Exhibit  3  ? — ^A.  I  was. 

Q.  Subsequent  to  that  time,  Mr.  Collins,  had  you  attended  any 
other  meeting  of  gentlemen  who  owned  coal  claims  in  this  district  ?— 
A.  On  the — 1  did  during  the  last  of  June. 

Q.  Wasn't  it,  as  a  matter  of  fact,  in  July  ?  I  call  your  attention  to 
it  to  refresh  your  memory  [banding  witness  paper]. — ^A.  Well,  yes;  I 
guess  it  was. 

Q.  Was  that  the  meeting  you  have  last  referred  to  ? — A.  Yes. 

Q.  When  was  that  meetmg  you  have  last  referred  to  held  ?— A.  In 
July. 

Q.  What  date?— A.  July  16. 

Q.  And  at  that  meeting  did  you  act  as  secretary,  Mr.  Collins  ? — ^A. 
Yes,  sir. 

Q.  And  this  paper  which  you  gave  me  is  a  copy  of  the  proceedings 
as  they  were  kept  by  you  at  that  time  ?— A.  Yes,  sir. 

Mr.  Gray.  \^'  e  offer  that  in  evidence. 

(Paper  marked  ''Claimants'  Exhibit  4.") 

Mr.  Sheridan.  As  I  understand,  this  is  the  original  you  have? 

Mr.  Gray.  Well,  not  an  original. 

Q.  Now,  have  you  any  original,  Mr.  Collins,  or  did  you  make 
copies? — A.  I  reaUy  made  it  out  in  lead-pencil,  and  had  this  done 
on  that. 

Mr.  Sheridan.  This  was  simply  a  transcript  from  your  lead-pencil 
notes  ? — ^A.  Yes,  sir. 

Mr.  Sheridan.  We  have  no  objections. 

The  Commissioner.  It  may  be  received  in  evidence  and  marked 
"Claimants'  Exhibit  No.  4." 

(Paper  marked  "Claimants'  Exhibit  No.  4"  admitted  in  evidence.) 

Q.  Subsequent  to  a  meeting  on  the  15th  of  July,  1907,  what  did 
you  learn,  if  anything,  of  any  negotiations  for  the  sale  or  disposal  of 
any  of  these  coal  claims,  Mr.  Collins? — ^A.  Do  you  mean  arter  the 
committee  went  to  Salt  Lake  ? 

Q.  Yes. — ^A.  Well,  that  the  proposal  had  fallen  through,  or 
dropped — been  dropped. 

Q.  Well,  did  you  know  of  what  action  had  been  taken  by  them  at 
Salt  Lake  City  ?    Were  you  advised  of  that  ? — A.  Yes,  sir. 

Q.  What,  if  anything,  did  you  do  at  that  time? — ^A.  I  executed 
a  deed  and  gave  it  to  Mr.  Wakefield. 

Q.  When  did  you  do  that?  Before  hearing;  of  the  action  which 
had  been  taken  at  Salt  Lake  City? — ^A.  I  think  it  was. 

Q.  After  you  had  been  advised  of  what  had  taken  place  at  Salt 
Lake  or  what  had  been  done,  then  what  did  you  do  ?— A.  I  went  and 
got  my  deed  and  burned  it  up. 
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Q.  State  why  you  did  that  ? — ^A.  Well,  I  did  not  like  the  proposi- 
tion; and  I  thought  I  would  lose  my  claim. 

Q.  Did  you  at  any  time  consent  to  the  arrangement  or  to  the  pro- 
posal which  had  been  made  at  Salt  Lake  by  the  committee  that 
were  sent  there  or  that  visited  there? — ^A.  No,  sir;  I  did  not  like  it. 

Q.  Did  you  ever  agree  to  it? — ^A.'No,  sir. 

Q.  Or  give  your  consent  to  it  ? — A.  No,  sir. 

Q.  Mr.  Collins,  I  now  call  your  attention  to  Government  Exhibit 
23,  and  I  will  ask  you  if  that  is  your  signature  to  an  affidavit  sworn  to 
before  J.  B.  Gilbert  ? — ^A.  Yes,  sir. 

Q.  Where  did  you  get  that  affidavit,  Mr.  Collins? — ^A.  Through 
mail  from  a  Mr.  (jlavis. 

Q.  And  what  did  you  do  with  it  after  receiving  it  ? — ^A.  I  think  I 
signed  it  in  about  twenty  minutes  or  half  an  hour  and  sent  it  out  on 
the  next  mail. 

Q.  In  that  affidavit,  Mr.  Collins,  you  use  the  following  language: 
* 'I  nave  read  the  foregoing  affidavit  of  Clarence  Cunningham,  wio 
was  and  now  is  my  agent;  I  am  well  acquainted  with  all  of  the  other 
coal  land  entry  men  for  whom  Cunningham  is  agent."  I  will  ask 
you  whether  or  not  that  is  a  correct  statement  ? — A.  Well,  yes,  as  to 
those  that  were  there  that  day  at  the  meeting.  There  are  quite  a 
number  of  these  men  I  don't  know. 

Q.  What  meeting  do  you  refer  to  ? — ^A.  At  the  meeting  in  Finch 
&  Campbell's  office  in  July. 

Q.  lou  use  the  following  language  in  that  affidavit:  **I  know  of 
my  own  knowledge  that  the  statements  made  in  the  foregoing  are 
true  in  so  far  as  they  pertain  to  the  Guggenheim  syndicate  and  the 
understanding  existing  among  ourselves  as  to  the  disposition  of  our 
claims.  I  know  positively  that  the  Guggenheims  had  nothing  to  do 
with  our  claims  whatever.  We  have  an  understanding  among 
ourselves  that  when  title  was  secured  we  would  form  a  company 
and  combine  the  entire  group,  since  the  conditions  are  such  that  one 
claim  could  not  be  profitably  mined,  as  anyone  familiar  with  coal 
mining  appreciates.  Referring  you  now  to  the  testimony  which 
you  have  given  in  which  you  say  you  had,  prior  to  receiving  the  final 
certificate  of  purchase  from  the  Government  of  the  United  States, 
had  no  understanding  whatever  concerning  this  claim,  I  ask  you  to 
take  that  affidavit  and  state  what  you  refer  to  therein  and  what  was 
intended  thereby  in  your  mind? — ^A.  Well,  that  the  proposition 
made  to  the  Guggenheim  Company  was  abrogated  and  not  m  effect 
and  that  we  unacrstood  in  the  meeting  that  m  order  to  develop  the 
claims  it  would  be  very  difficult  for  one  man  to  do  it  himself,  and 
that  is  what  I  mean  by  this  understanding  existing  at  the  time  of 
this  May  meeting.     It  developed  out  of  that  meeting. 

Q.  Did  you  ever  have  any  other  understanding  prior  to  that  May 
meeting?— A.  No,  sir;  I  did  not. 

Q.  With  any  other  entrymen  in  that  district? — ^A.  Absolutely 
none. 

J.  Under  or  by  the  terms  of  which  you  would  form  a  company 
combiae  the  entire  group  ? — ^A.  That  is  the  first  time. 
Q.  Or  combine  any  or  the  claims  ? — ^A.  That  is  the  first  time  these 
things  were  ever  mentioned. 

Q.  I  refer  you  now  to  the  minutes  of  the  meeting  of  May  15,  1907, 
and  to  that  portion  thereof  where,  on  motion  of  Mr.  Sweeney,  the 
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chairman  was  authorized  to  appoint  a  committee  of  5  who  were 
authorized  to  form  a  corporation  and  for  the  purpose  of  acquiring 
coal  claims  of  yourself  personally  or  such  other  coal  owners  that 
might  desire  to  join  the  corporation.  Is  that  the  joining  that  you 
referred  to,  Mr.  Collins  ^ — ^A.  It  is. 

Q.  Had  you,  prior  to  that  time,  any  understanding  with  any 
other  claim  owner  in  that  district  by  which  you  would  unite  or  join 
your  claim  with  any  other  claim  or  combine  it  with  any  other  claim  ? — 
A.  I  had  not. 

Q;  In  the  way  of  a  holding  company  or  otherwise  t — A.  No;  never 
mentioned. 

Q.  Mr.  Collins,  I.call  your  attention  to  the  fact  that  in  the  affidavit, 
as  it  was  prepared,  it  read,  '^I  am  well  acquainted  with  most  of  the 
coal  land  entry  men  for  whom  Cunningham  is  agent,''  and  the  word 
'*most"  is  scratched  out  and  the  wora  **all"  is  written  over.  Could 
you  explain  who  did  that  ? — ^A.  I  did.  Why,  I  mean  all  of  those  who 
were  present  at  Messrs.  Finch  &  Campbell's  office;  there  was  quite  a 
number  of  them. 

Q.  Were  you  acquainted  with  all  of  the  entrymen  up  there  for 
whom  Cimmngham  was  agent  ? — ^A.  No. 

Q.  Are  you  at  this  time  ? — ^A.  There  are  a  lot  of  them  that  I  have 
never  met. 

Mr.  Shebidan.  This  is  Government  Exhibit  No.  10. 

Mr.  Gray.  No.  23. 

Q.  Do  you  know  of  any  negotiations,  or  did  you  have  any,  either 
direct  or  indirect,  with  the  Guggenheims,  or  anyone  else  connected 
with  them,  nrior  to  that  May  meeting,  Mr.  Collins  t — ^A.  That  July 
meeting  t    No,  sir. 

Q.  I  refer  you  to  the  minutes  of  the  May  meeting,  and  I  ask  you 
whether  prior  to  that  day  if  you  had  ever  heard  of  any  request  on  the 
part  of  the  Guggenheim  Exploration  Company,  or  a  conference,  or 
any  negotiation  concerning  any  of  these  claims? — ^A.  No,  sir;  not 
prior  to  this  May  meeting. 

Mr.  Gray.  You  may  take  the  witness,  Mr.  Sheridan. 

Cross-examination  by  Mr.  Sheridan: 

Q.  Mr.  Collins,  how  old  are  you  ? — ^A.  I  am  almost  48. 

Q.  In  what  business  are  you  engaged  in  at  the  present  time  ? — ^A. 
Banking  and  farming. 

Q.  How  long  have  you  been  engaged  in  such  business  ? — ^A.  Almost 
twenty  years — twenty- two  years — the  1st  of  April. 

Q.  Have  you  at  any  time  been  engaged  in  other  business  ? — ^A.  Yes, 
sir. 

Q.  What  nature,  generally? — ^A.  Mining,  electric  lights,  lighting, 
power. 

Q.  Do  you  operate  any  mines  or  power  houses  or  anything  of  that 
sort  by  yourself  ?— A.  Well,  not  lighting  or  power,  I  have  mined  some 
by  myself. 

Q.  Now,  what  position  do  you  occupy  in  connection  with  power 
concerns?— A.  I  am  secretary  and  treasurer  of  the  Spokane  County 
Electric  Company. 

Q.  How  long  have  you  been  so  engaged  ?t— A.  Almost  three  years. 

Q.  You  have  lived  the  most  of  your  life  in  this  part  of  the  country, 
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Mr.  Collins  t — ^A.  WeW,  at  Quincy,  111.,  from  boyhood  or  childhood  to 
26  years  old ;  and  from  that  time — why,  in  Spokane  County. 

Q.  Now,  Mr.  Collins,  I  want  you  to  give  us,  in  your  own  words, 
the  entire  account  of  how  you  became  interested  in  the  first  instance 
in  the  coal  claims  in  Alaska,  and  just  continue  it  on  down  to  this 
time  that  you  received  the  final  certificate,  as  briefly  and  as  accu- 
rately as  you  could  recall? — ^A.  In  1897  I  was  mining  close  to  the  Cal- 
ifornia line  and  I  became  acquainted  with  R.  K.  Neill  and  through 
him,  I  think,  I  spent  $10,000  or  $12,000,  and  I  learned  to  have  great 
confidence  in  his  judgment;  so  when  he  spoke  to  me,  after  Doctor 
Cunningham  had  nrst  mentioned  it  to  me,  1  thought  it  would  be  good 
to  ^et  a  coal  location  and  he  had  been  on  the  ground  and  I  thought  well 
of  it,  its  general  magnitude,  etc.,  and  1  went  in  on  his  judgment  and 
secured  this  claim.  Then  he  said  that  the  first  time  that  Mr.  (Cun- 
ningham came  over  that  way  from  Alaska  he  would  endeavor  to 
acquaint  us  with  each  other.  I  am  not  positive  whether  it  was  him 
or  the  Doctor  that  introduced  me  to  Clarence  Cunningham,  but  I  met 
him  about  a  year  and  one  month  after  the  time — ^the  first  time  I 
talked  with  Mr.  Neill.  I  should  say,  however,  that  I  asked  Mr.  Neill 
what  this  was  going  to  cost  and  he  said  he  could  not  tell;  it  was  a 
hard  country  to  mine  in  and  he  spoke  about  the  seasons  being  short, 
or  something  of  that  kind,  and  it  probably  cost  me  $3,000  or  $4,000 
to  secure  my  title;  and  I  believe  everything  went  along  aU  right  until 
there  had  to  be  some  rearrangement  of  posting  notices.  I  remember 
that,  and  then  the  time  that  I  sent  the  money  up  to  Juneau;  I  had 
some  trouble  in  doing  that.  My  little  town  hadn  t  the  facilities  for 
doing  it,  so  I  used  my  Seattle  correspondent,  and  I  think  that  is  all, 
Mr.  Sheridan,  until  getting  this  patent — this  certificate 

Q.  Now,  with  reference  to  the  conversations  you  may  have  had 
with  Clarence  Cunningham  prior  t^o  the  issuance  of  final  receipt,  give 
as  near  as  you  can  the  numoer  of  those  meetings  or  conferences  you 
had  with  him,  and  the  nature  of  the  discussion  that  you  had  as  near 
as  you  can  recall  it. — ^A.  Well,  there  was  really  no  conferences  and 
very  little  discussion.  I  think  about  half  of  my  conversations  were 
devoted  to  the  expression  of  my  gratitude  to  his  brother,  the  doc- 
tor  

Mr.  Hughes.  What  do  you  mean  by  that  ? — A.  Well,  I  think  I 
have  the  record  over  here  at  the  Sacrea  Heart  for  being  on  the  slab 
the  longest  of  anybody  and  the  doctor  pulled  nie  out. 

Q.  Could  you  recall  any  conversation  with  Clarence  Cunningham 
concerning  what  was  to  be  done  by  him,  the  possible  expenses  or  the 
operation  of  your  claim  ? — A.  I  think  he  told  me  what  it  was  necessary 
to  do  under  the  laws.  I  think  I  explained  that  the  surveyor-general 
was  an  old  neighbor  of  mine  back  in  Illinois  and  he  had  told  my  father 
that  we  would  have  to  be  very  careful  and  conform  to  the  actual  spirit 
and  letter  of  all  the  laws,  ana  Mr  Cunningham  said  what  his  purpose 
was,  and  he  spoke  about  the  harbor,  and  trie  bad  conditions  of  getting 
about  up  to  the  claim,  and  I  think  he  said  he  had  piven  me  a  very 
excellent  claim,  located  a  verv  excellent  claim.  I  think  he  described 
the  measure  of  the  coal,  and  I  think  that  is  about  all.  But,  as  to 
the  expenses,  he  said  nothing  about  that,  Mr.  Sheridan.  He  just 
asked  me  if  it  would  be  satisfactory  for  him  to  draw  on  me  and  I  told 
him  to  draw. 
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Q.  You  did  not  place  any  limitation  on  him  as  to  the  amount  he 
should  draw  for  on  you  or  the  time  ? — ^A.  No,  sir;  I  did  not. 

Q.  You  left  that  to  his  judgment  ?^A.  I  did. 

Q.  What  arrangements,  if  any,  did  vou  have  with  Clarence  Cun- 
ningham with  regard  to  compensation  for  his  services  in  these  opera- 
tions t — ^A.  None  at  all.     I  supposed  it  was  taken  out  of  these  drafts. 

Q.  So  you  left  it  to  him  to  fix  his  own  compensation  in  that  re- 
spect?— ^A.  Yes,  sir. 

Q.  How  many  times,  as  near  as  you  can  recall,  did  you  meet 
Clarence  Cunningham  prior  to  the  issuance  of  final  receipt  t — A.  I 
think  possiblv  it  mi^ht  nave  been  three  times. 

Q.  Where  I — ^A.  At  the  Hotel  Spokane,  I  believe,  every  time. 

Q.  Did  Mr.  Cunningham  advise  Vou  he  was  in  the  city,  or  how  did 
you  learn  he  was  here  i — ^A.  Well,  I  am  one  of  the  regents  over  here  at 
the  school 

Mr.  Gray.  What  school? — A.  The  state  normal.  I  am  here  about 
once  a  week,  and  I  think  sometimes  twice  —and  I  just  happened  to 
meet  him  in  the  hotel,  in  the  lobby. 

Q.  On  the  other  occasions  did  ne  advise  you  that  he  was  in  town 
and  wanted  to  see  you  ?— A.  I  think  that  the  Doctor  and  I  were  arrang- 
ing for  a  himt,  and  while  we  were  talking  about  it,  he  came  in  on  the 
night  train;  but  I  don't  believe  I  had  any  prior  advice  of  it. 

Q.  Was  there  any  particular  feature  of  tne  development  or  opera- 
tion of  those  claims  discussed  at  any  one  of  these  three  meetings 
which  you  now  can  distinctly  recall? — A.  Nothing  as  to  develop- 
ment. He  told  me  of  the  size  of  one  of  the  measures,  and  said  that 
it  was  proCTessing  very  well  along,  I  think  he  used  the  word  tunnel 
work.     I  think  that  is  about  all. 

Q.  What  understanding  did  you  have  from  your  conversations 
with  him  concerning  that  timnel  work?— A.  I  don't  believe  I  had 
any  understanding.  He  just  simply  mentioned  it,  and  1  left  him  in 
fuU  charge  and  control.     I  knew  nothing  about  coal  mining  myself. 

Qffhi 


Q.  About  how  frequently  in  a  year  did  Clarence  Cimningham  call 
on  you  for  money?— A.  I  think,  as  a  rule,  twice  a  year.  Possibly 
one  year  there  was  once,  and  I  think  never  more  than  twice  a  year. 

Q.  About  how  much  money  did  you  furnish  Cunningham  in  this 
connection  up  to  and  including  the  date  of  the  payment  for  the  land, 
at  the  time  that  final  receipt  was  issued  ? — A.  About  $4,500or  $4,600. 

Q.  Did  Mr.  Cunningham  ever  render  you  any  account  or  statement 
of  the  expenses  in  connection  with  that  claim? — ^A.  I  got  some  re- 
port— I  think  two. 

Q.  Yes,  from  Clarence  Cunningham? — ^A.  Yes. 

Q.  Do  vou  recall  about  what  year  you  received  those  reports? — ^A. 
No,  sir;  I  do  not.  I  received  two  reports,  I  think,  and  I  am  not  cer- 
tain that  I  looked  them  over.  I  just  knew  they  were  expenditures 
made  and  put  them  away.  I  kept  accurate  account  of  the  money 
paid  on  those  drafts. 

Q.  Now  in  what  way  did  you  keep  account  of  the  money  you 
furnished  Mr.  Cunningham?  Did  you  keep  it  in  any  particular  book 
for  that  especial  purpose?— A.  No^  sir;  I  just  kept  these  drafts,  and 
I  kept  track  of  it  m  my  head,  and  just  about  what  it  was  costing  me, 
because  I  thought  it  was  going  to  cost  about  $3,000  or  S4,000. 

Q.  1  now  hand  you  Government  Exhibit  No.  />.  and  I  will  ask  you 
to  state  if  at  any  time  you  ever  received  such  a  .statement  as  that 
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from  Clarence  Cunninghami  or  anybody  else,  and  if  so,  when  ? — ^A. 
Yes,  I  received  that. 

Q.  About  when? — ^A.  19 I  think  it  must  have  been  some  time 

in  1904. 

Q.  From  Clarence  Cunningham  t — ^A.  Yes,  sir. 

a.  Was  it  delivered  to  you  personally  by  him  or  sent  to  you  by 
?— A.  By  mail. 

Q.  From  Alaska  ? — ^A.  I  think  it  was  from  Katalla  or  Kayak. 

Q.  Did  you  preserve  that  statement  ? — ^A.  Yes,  sir. 

Q.  You  have  it  in  your  possession  now  ? — ^A.  Yes,  sir. 

Q.  I  hand  you  Grovemment  Exhibit  6  and  I  will  ask  you  to  state  if 
at  any  time  you  received  such  a  statement  as  sent  out  in  this  exhibit; 
and  if  so,  from  whom. — ^A.  I  received  that  from  Mr.  Cunningjham. 

Q.  Approximately  when? — ^A.  Well,  it  would  be  probably  in  De- 
cember, 1905,  or  in  the  earlv  springof  1906. 

Q.  Personally  or  by  mail  ?— A.  ^v  mail. 

Q.  From  Alaska  or  elsewhere  ? — ^A.  Probably  from  Alaska. 

Q.  I  will  hand  you  Government  Exhibit  No.  7,  which  is  a  report  bv 
H.  L.  Hawkins,  on  the  claims  now  under  investigation,  and  I  will  ask 
you  to  state  if  you  ever  saw  this  report  before;  and  if  so,  imder  what 
circumstances. — ^A.  That  was  mailed  to  me. 

Q.  By  whom  1 — ^A.  By  Mr.  Cunningham. 

Q.  From  Alaska? — A.  I  think  so. 

Q.  Approximately  when? — ^A.  I  guosa  about  1906  or  1907. 

Q.  I  hand  you  Government  Exhibit  No.  8  and  ask  you  to  state  if 
at  any  time  you  received  such  a  statement  from  anyone;  and  if  so, 
when. — ^A.   les;  I  received  this  from  Mr.  Cunningham  in  1907. 

Q.  Sent  you  by  mail  ? — A.  Yes,  sir. 

Q.  From  Alaska? — ^A.  I  think  so. 

Q.  I  hand  you  Government  Exhibit  No.  9  and  ask  you  to  state  if 
at  any  time  you  received  such  a  statement  from  anyone;  and  if  so, 
under  what  circumstances? — ^A.  I  received  that  from  Mr.  Cunning- 
ham. 

Q.  By  mail  ? — ^A.  Yes,  sir. 

Q.  From  Alaska  ? — A.  I  think  so. 

Q.  Have  you  preserved  all  the  others  of  these  statements;  that  is, 
I  mean  these  I  nave  shown  to  you? — A.  Yes;  they  are  all  of  them 
filed  in  my  file. 

Q.  I  now  call  your  attention,  Mr.  Collins,  to  an  affidavit  executed 
by  you  on  the  19th  day  of  December,  1906,  before  J.  B.  Gilbert,  a 
notary  public,  at  Rockford,  Wash,,  and  which  is  in  evidence  under 
the  stipulation  between  counsel,  being  the  affidavit  of  applicant 
known  as  the  Love  affidavit.  I  now  hand  you  this  affidavit  and  ask 
you,  if  you  recall,  to  state,  as  near  as  you  can,  the  circumstances  under 
which  you  received  it  ? — A.  Mr.  Love  mailed  it  to  me  from  Portland 
or  Seattle  and  asked  me  if  the  statements  therein  were  true  to  sign  it 
or  make  any  changes  or  alterations  I  deemed  necessary;  that  he 
wanted  to  get  at  the  facts,  and  I  signed  it  and  sent  it  back,  I  think  to 
Portland. 

Q.  Did  you  call  on  Mr.  Love  for  the  purpose  of  having  this  affi- 
davit prepared,  or  did  he  just  simply  send  it  to  you  ? — ^A.  Sent  it  to 
me. 

Mr.  Gray.  Now  just  a  minute — well,  go  ahead. 
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Q.  Did  you  have  any  knowledge  of  the  requirements  of  this  affi- 
davit until  Mr.  ^Love  called  attention  to  it  t— A.  I  never  met  him, 
either. 

Q.  Have  you  in  your  possession  the  letter  which  accompained  this 
affidavit  when  you  received  it  ? — A.  I  think  I  have. 

Q.  Can  you  recall  approximately  when  you  received  it  ? — ^A.  Why, 
I  don't  know;  I  think  is  was  shortfy  before  I  got  the  receipt.  It  must 
have  been  three  or  four  months  before  I  got  my  receipt  m  1907. 

Q.  I  presiune  it  would  have  been  approximately  the  time  it  was 
signed  ?— A.  Yes,  sir. 

Q.  Which  was  the  19th  of  December,  1906  ?— A.  Yes,  sir. 

O.  I  now  call  your  attention  to  Government  Exhibit  No.  23,  and  I 
wish  to  ask  you  about  how  long  you  haci  that  affidavit  in  your 
possession  before  you  signed  it? — ^A.  Oh,  probably  twenty  minutes 
or  a  half  an  hour. 

Q.  You  received  it  by  mail,  as  I  understand  you,  Mr.  Collins  ? — ^A. 
Yes,  sir. 

Q.  And  you  returned  it  by  mail  to  Mr.  Glavis  at  Portland,  Oreg.  ? — 
A.   X  es,  sir. 

Q.  On  April  21,  1908?— A.  Yes,  sir. 

Q.  From  Rockford,  Wash.? — ^A.  Yes.  I  may  not  have  been  at 
home,  Mr.  Sheridan.  I  am  so  much  away  that  that  accounts  for  the 
difference  bet\yeen  the  receipt  at  Rockford  and  my  sending  it  away. 
I  know  I  sent  it  almost  immediately  away — signed  it  almost  immedi- 
ately and  sent  it  away. 

Q.  I  observe  that  the  letter  by  wliich  you  returned  this  affidavit 
to  Mr.  Glavis,  and  which  is  a  part  of  this  exhibit,  states:  ''Please  find 
affidavit,  as  requested,  in  your  favor  of  the  18th  inst."? — ^A.  Well,  I 
signed  and  sent  it  away  immediately  upon  its  receipt  the  same  day.  It 
takes  a  day  and  a  hail'  out  from  Portland  at  night. 

Q.  Now,  I  wish  to  have  you  consider  this  affidavit  a  Uttle  more  in 
detail,  Mr.  Collins.  I  see  that  the  letter  of  Mr.  Glavis  to  you,  concern- 
ing this  affidavit  to  you  for  your  consideration  and  signature,  was  sent 
to  you  according  to  your  own  letter  on  the  18th  of  April,  1908,  and 
that  vou  returned  it  on  April  21,  1908.  Can  you  recall  whether  or  not 
you  nad  considered  it  over  more  time  than  the  few  hours  that  you 
have  referred  to  ? 

Mr.  Gray.  Now^  just  a  minute.  I  think  you  are  mistaken  or  do 
not  remember.     He  said  a  few  minutes  or  twenty  minutes. 

Q.  Oh,  well,  whatever  the  time  was  he  said. — ^A.  What  was  the 
question,  again? 

Mr.  Sheridan.  Read  the  question. 

(Question  read.) 

A.  No;  I  got  it  and  looked  it  over  and  signed  it  and  sent  it  right 
back. 

Q.  How  many  hours  did  you  say  that  Portland  was  from  Rock- 
ford, Wash.,  by  train  ordinarily? — ^A.  It  is  a  day  and  a  half  in  the 
mails. 

Q.  Now,  again  inviting  your  attention  to  Government  Exhibit  23 
and  to  that  part  of  it  wherein  you  make  a  corroborative  affidavit 
to  the  affidavit  of  Clarence  Cunnmgham,  dated  March  6,  1908,  which 
is  a  part  of  this  exhibit.  I  ask  you  if  the  handwriting  in  ink  on  your 
affidavit  herein  is^your  nandwnting  t— A.  Yes^  air. 
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Q.  And  this  interlineatioii  of  "most"  and  the  erasure  of  ''all"  is 
also  your  handwriting  and  as  you  understood  it  t — ^A.  Yes,  sir. 

Q.  I  now  invite  your  attention  to  Claimants'  Exhibit  3,  being  the 
minutes  of  the  meeting  held  in  the  office  of  Finch  &  Campbell, 
Spokane,  Wash.,  May  15,  1007.  I  will  ask  you  to  state  how  it  was 
that  this  meeting  was  called  ? — A.  I  don't  know  how  it  was  called. 
That  was  one  of  the  times  that  I  met  Mr.  Cunningham,  and  I  said, 
'*How  long  will  you  be  in  town,"  and  we  went  over  to  Finch  &  Camp- 
bell's office. 

Q.  Before  you  went  over  there  to  Finch  &  Campbell's,  what  did  he 
say  to  you  about  this  meeting  t — ^A.  He  said  he  wanted  to  have  a 
meeting  and  asked  if  I  would  attend  it. 

Q.  Did  he  say  he  wanted  the  meeting  ? — ^A.  He  wanted  it. 

Q.  He  wanted  it  ? — ^A.  Yes,  sir. 

O.  Did  you  receive  any  letters  announcing  the  intention  to  call 
such  meetmg? — ^A.  No,  sir. 

Q.  You  just  merely  had  this  word  from  Clarence  Cunningham  and 
then  you  went  and  attended  the  meeting  ? — ^A.  Yes,  sir. 

Q.  As  I  understood  you,  these  minutes  were  originally  taken  down 
bj  you  in  lead  pencil?— A.  No;  Mr.  Burbidge  was  secretary  at  that 
tune. 

Q.  But  Mr.  Burbidge  was  present  and  you  were  present  at  this 
meeting,  however  ? — A.  Yes,  sir. 

Q.  It  speaks  in  this  exhibit.  Claimants'  Exhibit  No.  3,  of  a  commit- 
tee having  been  appointed  by  the  chairman,  consisting  of  yourself 
and  others.  Please  tell  us  what  that  committee  did  subsequently  to 
its  appointment. — ^A.  We  left  the  office  and  went  over  to  Mr.  Wake- 
field s — he  is  an  attorney — to  see  what  could  be  done  toward  forming 
a  company,  and  he  was  not  in,  and  I  left  on  the  evening  train  for 
my  home. 

Q.  Was  Mr.  Wakefield  an  attorney  in  Spokane,  Wash.  ? — ^A.  Yes, 
sir;  in  Spokane,  Wash. 

Q.  What  are  his  initials  ?— A.  W.  J.  C.  Wakefield. 

Q.  Was  that  all  you  had  to  do,  or  did,  on  the  committee  on  which 
you  were  appointed  ? — ^A.  Yes,  sir. 

Q.  Did  you  subsequently  at  any  time  perform  any  further  duties 
under  this  appointment  on  that  committee? — ^A.  No,  sir;  he  was 
either  not  at  home  or  he  was  sick.  I  never  met  the  committee  in  my 
life,  again. 

Q.  Was  it  subsequent  to  your  appointment  on  this  committee  that 
you  met  him? — ^A.  No,  sir;  I  met  nim  once  in  the  RepubUcan  con- 
vention and  down  here  at  the  Athletic  Club,  since. 

Q.  And  that  was  before  you  were  appointed  on  this  committee  ? — 
A.   I  es,  sir. 

Q.  You  did  not  have  any  conference  with  him  on  those  occasions 
concerning  those  claims  ? — A.  No,  sir ;  just  politics  and  general  thinfi:s. 

Q.  Now,  Mr.  Collins,  I  call  your  attention  to  Claimants'  Exhibit 
No.  4,  consisting  of  the  minutes  of  the  meeting  of  July  16, 1907,  in  the 
office  of  Finch  &  Campbell,  at  Spokane,  Wash,  lou  were  present 
at  that  meeting,  were  you  not  ? — ^A.  Yes,  sir. 

Q.  And  you  acted  as  secretary  ?— A.  1  did. 

Q.  In  here,  in  these  minutes,  it  states,  ''Owing  to  Mr.  Wakefield's 
absence  from  the  city,  no  report  was  obtainable,  Aid  the  number  of 
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these  returaed  to  him  for  deposit  with  the  Union  Trust  Company  as 
per  request  of  committee  appointed  at  a  previous  meeting.'^  Inow, 
^▼e  us  your  understanding  aoout  these  deeds  of  trust. — ^A.  Some  one 
m  this  conmiittee  evidently  told  me  he  was  absent  and  they  could  not 
get  this  information,  and  I  put  it  down  as  secretary. 

3.  Do  you  know  of  your  own  knowledge  how  many  deeds  of  trust 
been  deposited  with  this  trust  company  or  deeds  deposited  with 
this  trust  company  in  escrow  t— A.  I  do  not.  I  don't  believe  there 
was  any. 

Q.  Why  did  you  believe  that  ? — ^A.  Why,  they  gave  them  to  Mr. 
Wakefield,  and  there  was  so  much  dissatisiaction  i  think  they  never 
reached  the  trust  company. 

Q.  You  further  state  in  this  memorandum  that  all  of  the  persons 
present  agreed  to  ratify  any  action  taken  by  said  conmiittee.  That 
was  a  correct  statement  of  what  had  occurred  ^A.  It  was. 

Q.  Now,  as  I  understand  you,  Mr.  Collins,  this  resolution  referred 
to  m  these  minutes  was  passed  unanimously  f  I  read  from  exhibit 
marked  ''Claimants'  Exhibit  4,"  for  the  purpose  of  refreshing  your 
memory  on  that  point:  "The  motion  was  unanimously  carried  that 
the  chair  appoint  a  committee  of  three  to  go  to  Salt  £ake  upon  the 
above  date  and  negotiate  the  best  terms  possible  for  all  concerned." 
That  is  a  correct  statement  or  not  \ — ^A.  1  think  so. 

Q.  Of  what  occurred  t— A.  I  think  so. 

Q.  Now,  as  I  understood  you,  on  your  direct  examination  you 
stated  that  you  did  not  approve  of  this  move  in  negotiating  with  the 
Ouggenheims.  Give  us  an  explanation  of  just  what  you  mean. — ^A. 
That  I  did  not  approve  of  this  committee  going  there. 

Mr.  Gray.  He  did  not  say  that. 

Q.  Or  the  negotiations  with  the  Guggenheims  ? 

Mr.  Grat.  lie  said  he  did  not  approve  of  that  proposition  that  had 
been  made  over  at  Salt  Lake  aty,  and  pursuant  thereto  he  went  and 
pulled  his  deed  down  and  burned  it  up. 

A.  Yes,  that  is  what  I  said. 

S.  I  want  the  witness  to  answer  the  question.  ^ 

r.  Gray.  I  simply  wanted  you  to  be  fair  with  hun. 

A.  That  is  what  I  said,  Mr.  Sheridan,  that  I  did  not  approve  of 
the  arrangement  proposed  to  be  made. 

Q.  But  you  did  approve,  however,  of  the  conmiittee  going  to  Salt 
Lake  City,  but  you  aid  not  approve  of  the  proposition  made  to  the 
Guggenheims  at  Salt  Lake  City  ?— A.  Yes,  sir 

Q.  Well,  now 

Mr.  Gray.  Well,  that  is  a  debatable  question. 

Q.  Why  didn't  you  approve  of  it,  Mr.  Collins  ? — ^A.  Well,  it  looked 
to  me  as  if  the  Guggenheims  might  get  my  claim. 

Q.  In  what  wayl — ^A.  Why,  under  tins  proposed  agreement  or 
proposition. 

Q.  Well,  didn't  you  rely  on  the  judgment  of  these  entrymen  sent 
there  for  the  purpose  of  carrying  on  these  negotiations  to  protect 
your  interests  ff— A.  WeU,  I  did  not  like  the  terms  of  that  arrange- 
ment and  it  just  looked  a  little  to  me  as  if  I  was  giving  it  away;  as 
if  I  was  giving  my  claim  away. 

<)•  I  mmd  you  now  Government  Exhibit  10,  being  the  Guggen- 
heim memorandum,  and  I  will  ask  you  to  turn  to  that  part  that  yov 
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consider  would  be  detrimental  to  your  interests  under  that  agree- 
ment ? — A.  Well,  this  section  seven 

Mr.  Gray.  Start  right  in  at  the  beginning  and  give  that  question 
consideration. 

A.  This  section  was  what  I  particularly  disliked,  section  7. 

(^.  Read  it. — ^A.  '*Said  corporation  shall  enter  into  an  agreement 
givmg  to  said  Guggenheim  or  his  nominee  the  exclusive  ri^ht  to  pur- 
chase for  the  period  of  twenty-five  years  the  entire  run  of  nune  coal 
mined  from  said  property,  or  so  much  thereof  as  the  said  Guggenheim 
or  his  nominee  may  require  or  demand,  for  the  sum  of  $2.25  per  ton 
of  2,240  pounds."  I  thought  that  was  giving  it  away.  Shall  I  read 
the  rest  of  it  ? 

Q.  Anj  other  part  that  is  objected  to  by  you? — ^A.  Well,  then, 
further,  m  section  10,  they  were  to  have  for  tneir  own  use  on  locomo- 
tives, etc.,  for  the  sum  of  $1.75  per  ton  of  2,240  pounds,  delivery  to 
be  made  at  the  mine  or  bunkers  or  on  the  cars  of  such  railway.  I 
didn't  like  that. 

Q.  Why  didn't  you  ? — ^A.  I  just  thought  it  was  giving  it  away. 

Q.  Calling  your  attention  to  section  4  of  this  Guggemieim  memo- 
randum, I  will  ask  you  if  you  had  any  objection  to  that  ? — ^A.  Yes,  sir. 

Q.  What  were  your  objections  to  that  ? — ^A.  About  the  sanie  objec- 
tion that  it  would  lead  to  their  getting  the  whole  thing,  possibly. 

Q.  For  the  purpose  of  having  the  record  clear,  section  4  reads: 
'^  Title  to  aU  of  said  properties,  mcluding  said  inchoate  water  rights, 
shall  be  transferred  to  said  corporation,  in  consideration  for  which 
there  shall  be  issued  to  said  vendors  25,000  shares  of  said  capital 
stock." — ^A.  I  would  say, Mr.  Sheridan,  I  have  actually  been  offered 
more  money  than  that  would  have  given  me. 

Q.  For  the  claim  ? — ^A.  Yes,  sir. 

Q.  By  whom  1 — ^A.  By  Mr.  Sweeney. 

Q.  One  of  the  entrymen  in  this  inquiry  ? — ^A.  Yes,  sir. 

Q.  Charles  J.  Sweeney  ? — ^A.  Charles  Sweeney,  I  thjnk  it  is. 

Q.  Wlien  did  he  make  you  that  offer,  Mr.  Collins? — A.  Why,  I 
think  it  was  the  afternoon  or  early  evening  of  the  day  of  this  meeting, 
in  June  or  in  July. 

Q.  In  July  of  what  year  ?— A.  1907. 

Q.  At  Spokane  ? — A.  Yes,  right  over  here  on  the  street. 

Q.  Now,  what  conversation  did  you  have  with  Mr.  Sweeney  at  that 
time  concerning  that  offer  of  Mr.  Sweeney  ? — ^A.  I  did  not  have  much 
of  anv.  He  just  asked  me  if  I  would  take,  I  think  it  was,  $22,000  for 
my  claim.     I  told  him  no,  I  would  not. 

O.  Did  he  say  anything  about  whether  or  not  he  was  offering  that 
for  himself  or  somebody  else  ? — ^A.  No,  he  did  not,  and  I  think  he  was 
offering  it  for  himself. 

Q.  That  is  all  the  conversation  you  had  in  that  connection? — A. 
Yes;  I  told  him  I  would  not  think  of  it. 

Q.  At  the  time  you  transmitted  the  money  to  the  Government  for 
the  payment  of  your  claim  to  the  reeister  and  receiver  in  Juneau, 
Alaska,  how  did  you  say  you  sent  that  money?— A.  Through  the 
National  Bank  of  Commerce  of  Seattle. 

Q.  Where  was  Mr.  Clarence  Cunningham  at  that  time  ? — ^A.  I  could 
not  say. 

Q.  Was  there  any  particular  reason  why  you  should  not  have 
transmitted  this  money  to  Clarence  Cunningham,  as  you  had  all  other 


OUNNIKQHAM  COAIi  ENTBIES.  268 

moneys  in  connection  with  that  claim,  for  his  expenditures  in 
Alaska?— ^A.  There  was  no  particular  reason,  I  guess;  but  I  think 
Mr.  Cunninfi;ham  told  me  to  either  send  it  by  express  or  by  some 
Seattle  bank  to  the  register  an4  receiver  himself,  and  not  to  Mr. 
Cunningham. 

Q.  So  that  from  the  time  you  paid  Mr.  Cunningham  to  locate  a 
claim  for  you  in  Alaska  down  to  the  iime  when  this  Guggenheim 
proposition  was  fii-st  taken  up  you  had  had  no  conversation  or  con- 
sultation with  either  of  these  entrymen  with  a  view  of  transferring 
any  interest  in  your  claim  to  the  Guggenheims? — ^A.  No,  sir;  not 
until  this  time. 


witl 

pose  to  do  itJ-^A.  Let^s  see:  I  don't  know.  I  thought  *«  «v^«*«  ^^ 
a  good  asset;  just  as  I  would  buy  a  piece  of  unimproved  property 
and  let  time  and  future  developments  make  it  worth  something. 

Q.  You  had  no  idea  of  developing  it  in  the  near  future  ?— A.  Only 
so  far  as  finding  its  worth,  as  near  as  I  could. 

Q.  Well,  now,  didn't  you  have  an  understanding  with  these  other 
gentlemen  that  subsequent  to  obtaining  title  to  these  lands  from  the 
Government  you  would  combine  for  the  purpose  of  economy  ? — ^A.  No, 
sir:  I  never  had  any  such  understanding. 

Q.  You  never  had  any  such  understanding  as  that  at  any  stage  of 
this  matter? — ^A.  No,  sir. 

Q.  You  merely  intended  to  take  that  claim  as  a  speculative  proposi- 
tion and  wait  for  its  natural  development,  by  the  development  of 
Alaskan  coal? — ^A.  I  th^mght  that  would  make  it  valuable;  I  would 
take  it  and  do  as  we  do  in  mining,  make  my  assessment  work,  etc.,  on 
it  then  as  required. 

Q.  Now,  at  the  time  that  Mr.  Cunningham  offered  to  take  up  the 
claim  for  you  did  he  tell  you  anv  others  had  taken  claims  in  that 
vicinity;  and  if  so,  who  they  were  i — ^A.  Mr.  Neill  told  me  about  that. 

Q.  Well,  what  did  he  sav  about  that  ? — ^A.  He  said  he  had  been  up 
there,  and  he  had  had  a  claim  located  for  his  brother,  whom  I  knew 
very  slightly,  and  one  for  Mr.  Finch  and  one  for  Mr.  Campbell,  and 
posaiUv  he  mentioned  others. 

Q.  That  was  the  conversation  you  had  with  Mr.  Neill  ? — ^A.  Yes. 

Q.  Prior  to  authorizing  Mr.  Neill  to  negotiate  with  Clarence  Cun- 
ningham for  the  location  of  a  claim  for  you  ? — ^A.  Yes,  I  had  not  met 
Mr.  Cunningham  at  this  time. 

Q.  Were  vou  personally  acquainted  with  any  of  the  gentlemen  you 

I'ust  named  ?— A.  Just  met  Mr.  Neill  once.  That  is,  Mr.  R.  K.  Neill's 
brother.    Mr.  Finch  I  had  known  for  a  good  many  years. 

Q.  Any  of  the  others  ? — ^A.  Mr.  Campbell  I  knew  very  slightly  then, 
a  speaking  acquaintance,  and,  of  course,  the  Doctor. 

Q.  Doctor  Cunningham  ? — ^A.  Yes,  sir. 

O.  Now,  were  you  at  the  time  you  authorized  Mr.  Neill  to  deal 
with  Mr.  Cunningham  to  locate  this  coal  claim  for  you  financially 
interested  in  the  concerns  in  which  any  of  these  32  entrymen  were 
interested  at  that  time  ? — ^A.  Yes,  sir. 

Q.  Tell  about  it? — ^A.  I  was  interested  in  an  undeveloped  mine 
near  Wardner  in  which  Mr.  Finch  has  an  interest. 

Q.  Idaho  ?~A.  Yes,  sir. 
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Q.  You  were  at  that  time  ? — ^A.  Yes,  sir;  and  I  have  heen  ever 
since  1897  or  1898.    That  is  all. 

Q.  You  were  not  financially  interested  in  any  concerns  as  far  back 
as  1904  with  anv  of  the  other  entrymen  t — A.  No,  sir. 

Q.  Did  you  oecome  interested  in  any  other  concern  financially 
with  any  other  of  the  32  entrymen  subsequently  to  and  down  to  the 
time  of  the  issuance  of  final  receipt  to  your  claim  ? — ^A.  No.  I  owned 
some  stock  in  one  of  the  banks  here  and  Mr.  Campbell  might  own 
some  stock  in  it ;  I  don't  know.     I  have  never  seen  him  in  there. 

Q.  I  call  your  attention  to  Government  Exhibit  29,  consisting  of 
the  articles  of  incorporation  of  the  Behring  River  Railroad,  and  I  wish 
to  ask  you  if  vou,  at  any  time,  since  you  became  interested  in  this  coal 
claim  in  Alaska  and  down  to  the  time  of  final  receipt,  had  any  knowl- 
edge of  the  purpose  of  the  claimants,  or  any  of  the  claimants,  to  build 
such  a  railroad  ? — ^A.  No,  sir. 

Q.  When  did  you  first  learn  of  the  plan  on  the  part  of  any  entry- 
men  to  build  such  a  railroad? — ^A.  I  think  it  was  in  the  newspaper 
last  week.    That  is  the  first  knowledge  I  had  of  it. 

Q.  You  never  heard  anything  of  it  before  1 — ^A.  No,  sir. 

Q.  Now,  did  you  never  consider  with  any  of  the  entrymen  the 
question  of  the  possibility  of  railway  connection  with  your  coal  claim 
and  the  other  adjoining  claims? — ^A.  I  think  Mr.  Cunningham  said 
there  would  have  to  be  a  railroad  built  some  time  to  get  the  coal  out. 

Q.  You  did  not  consider  the  proposition  yourself? — ^A.  I  did  not. 

Q.  Did  you  at  any  time,  from  the  date  on  which  you  had  this  con- 
versation with  Mr.  Neill  concerning  the  location  of  the  claim  in 
Alaska  and  down  to  the  time  of  final  receipt,  consult  an^  attorneys 
in  connection  with  the  handling  of  your  claun  ?-— A.  No,  sir. 

Q.  Did  you  subsequently  to  the  final  receipt  ? 

Mr.  Gray.  I  object,  as  immaterial. 

S.  Other  than  with  present  counsel  ? 
r.  Gray.  I  object  upon  the  ground  that  it  is  immaterial  and 
irrelevant.     I  did  not  object  yesterday  because  of  the  reasons  I  then 
gave,  but  I  think  in  permittmg  it  to  go  on  with  other  witnesses  is 
unnecessarily  and  improperly  enlarging  the  record. n 

The  Commissioner.  I  can  not  see  what  bearing  it  would  have  on 
the  case,  Mr.  Sheridan.'  That  took  place  long  after  the  issuance  of 
the  final  certificate. 

Mr.  Sheridan.  Very  well.  That  is  within  the  authority  of  the 
commissioner  presiding  to  rule  on  that,  of  course. 

The  Commissioner.  Unless  you  intend  to  connect  it  with  some 
transaction  that  has  gone  before. 

Mr.  Sheridan.  I  just  merely  wished  to  get  general  information 
on  that  point. 

The- Commissioner.  Yes;  well,  I  will  sustain  the  objection. 

Q.  Have  you  any  other  interests  in  Alaska  ? — ^A.  No,  sir. 

Q.  Have  you  ever  been  in  Alaska  yourself? — ^A.  No,  sir. 

Q.  The  funds  which  you  advanced  for  the  purpose  of  prospecting 
and  developing  the  country  in  Alaska  were,  as  I  understand  it,  your 
own  funds  ? — ^A.  Yes,  sir. 

Q.  Did  vou  need  to  borrow  any  money  for  this  purpose  from  any 
one  ? — A.  No,  sir. 

Q.  I  call  your  attention  to  Government  Exhibit  No.  3,  especially 
that  part  of  it  on  page  1  of  what  purports  to  be  a  copy  of  the  Cunning- 
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ham  journal  wherein  it  is  stated  "That  each  of  the  entrymen  have 
agreed  to  have  one-eighth  of  his  stock  issued  to  Clarence  Cunningham 
in  consideration  for  his  services  in  securing  said  land."  I  will  ask  you 
to  state  if  that  was  your  understanding. — ^A.  No,  sir. 

Q.  I  ask  you  to  read  that  one  page  and  scan  it  over  to  yourself  and 
give  us  your  views  on  the  statements  therein  contained. 

Mr.  Gray.  I  think  it  is  hardly  proper  to  get  his  views.  I  think 
perhaps  a  statement  from  him  as  to  whether  or  not  he  ever  had  any 
such  arrangement,  or  was  a  party  to  any  such  arrangement,  would  l>e 
proper. 

Mr.  Shebedan.  I  presume  that  is  what  he  would  give. 

A.  I  never  saw  of  it  before.  I  have  heard  of  it  in  the  newspapers, 
I  believe,  last  week. 

Q.  Dia  you  ever  see  what  is  known  and  described  in  this  inquiry  as 
the  original  Cunningham  journal  t — ^A.  No,  sir. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Orat: 

Q.  Were  you  ever  a  party  to  any  such  agreement  as  represented 
on  that  page  that  Mr.  Sheridan  showed  yout — ^A.  No,  sir;  I  never 
saw  or  heard  of  it  until  last  week. 

,  Q.  Mr.  Collins,  in  your  direct  examination  vou  said  you  had  re- 
ceived a  couple  of  reports  from  Mr.  Cunningham  and  upon  cross- 
examination  you  said — ^you  were  shown  five  or  six  and  said  you  had 
received  all  of  those  f — ^A.  Just  mistaken  as  to  the  niunber.  I  just 
got  them  and  put  them  away. 

Q.  Did  you  give  consideration  to  them  or  do  you  know  now  what 
they  contained  without  examining  them  1 — ^A.  No,  all  I  knew  at  the 
time  was  they  were  reports  and  uiat  I  paid  veiy  little  attention  to 
them. 

Q.  What  understanding,  if  any,  did  you  have  as  to  Mr.  Cunning- 
ham receiving  compensation  for  his  work  up  there  ? — ^A.  No  under- 
standing other  than  my  claim  would  cost  me  some  $3,000  or  $4,000 
and  I  arranged  with  him  to  draw  on  n^e,  and  I  never  questioned  what 
his  expenses  were  or  what  they  were  not. 

Q.  Now  Mr.  Sheridan  has  referred  to  this  meeting  which  was  held 
on  the  17th  of  July — or  the  16th  of  July,  1907,  and  has  referred  you 
to  the  minutes  of  that  meeting.  Did  you  understand  at  that  time 
that  you  were  to  be  bound  by  any  action  that  was  taken  by  this 
committee  at  Salt  Lakel — ^A.  No. 

Q.  Did  you  imderstand  that  they  were  authorized  to  enter  into 
a  contract  that  would  bind  you  to  convey  or  dispose  of  your  claim 
upon  an  a^eement  which  was  not  satisfactory  to  you? — ^A.  My 
understandm^  was  that  they  were  to  go  down  there  and  enter  into 
what  might  be  called  a  tentative  agreement  or  arrangement  to  be 
submitted  to  me  and  others  as  well. 

Q.  And  then  you  were  to  have  the  right  to  either  approve  or  reject 
it  upon  consideration  ? — ^A.  I  certainly  did  think  that. 

Q.  And  pursuant  to  that  view  you" did  refuse  to  carry  it  out! — A. 
I  did. 

Q.  Now,  I  will  ask  you  again  to  explain,  in  the  minutes  of  that 
meeting,  the  language  .used  by  you — all  of  the  members  present  agreed 
to  ratity  any  action  taken  by  such  committee  ? — ^A.  Well,  my  use  of 
the  word  ''  ratify "  probably  does  not  express  my  understancung  and 
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no  one  else,  I  believe.  My  understanding  was  that  we  sent  them 
there  to  make  arrangements  to  be  submitted  to  each  one,  and  that 
this  clause  here  is  more  my  way  possibly  of  saving  it  is  agreeable  that 
thev  should  go  down  there,  and  that  they  went  with  our  full  consent. 

Q.  Now,  you  say  the  proposal  which  was  made  down  there  was 
imsatisf actory  to  you  ? — ^A.   i  es,  sir. 

Q.  And  that  you  declined  to  consider  it  further  ? — ^A.  Y.es,  sir. 

Q.  Why  were  these  propositions  unsatisfactory  to  you,  Mr.  Col- 
lins, that  you  have  referred  to  ? — A.  Well,  I  did  not  see  how  it  w^as 
possible  for  us  to  mine  a  long  ton  of  coal  at  that  price  and  give  it  to 
the  Guggenheims.     1  don't  believe  it  is. 

Q.  On  the  other  propositions,  subdivision  four,  that  25,000  shares 
of  the  capital  stock  which  would  be  issued  to  the  Guggenheims  under 
that  proposal.  Why  was  that  unsatisfactory  to  you?— A.  Veil,  1 
figured  out  my  share  and  I  had  been  offered  more  than  that  in  cash. 

Q.  Were  there  other  provisions  in  there  quite  satisfactory  to  you, 
or  was  that  the  principal  objection  ? — A.  Yes.  The  cost  of  coal  here. 
Now,  this  $1.75  per  ton  of  2,240  pounds  for  that  long  period — why, 
we  never  could  have  done  it. 

Q.  In  other  words,  you  were  fearful  if  that  agreement  was  accepted 
the  Guggenheims  would  get  the  property  and  you  would  get  nothing  ?— 
A.  Why,  sure  I  was. 

Recross-examination  by  Mr.  Sheridan. 

Q.  With  reference  to  Claimants*  Exhibit  4,  being  the  minutes 
of  the  meeting  held  July  6,  1907,  in  Spokane,  already  referred  to, 
you  do  then  state  that  the  ordinary  interpretation  that  would  be 
apparent  on  the  face  of  the  statements  in  tuese  minutes  concerning 
the  ratification  of  the  act  of  said  committee  is  not  really  what  you 
meant  at  that  time? — ^A.  No,  I  don't  believe  it  was,  Mr.  Sheridan. 
These  minutes  were  never  read  or  approved,  or  any  comment  made 
whatever  or  discussed  and  I  just  dashed  them  off  and  signed  them. 

Q.  They  were  prepared  by  you  from  your  notes  taken  at  the  meet- 
ing 1 — ^A.  I  es. 

Q.  About  how  long  afterwaCrds  ? — ^A.  Oh,  immediately  afterwards. 

Q.  Probably  on  tne  same  day? — ^A.  I  think  just  that  evening; 
that  is,  probably  4  or  5  o'clock  in  the  afternoon. 

ANDREW  L.  SCOFIELD,  a  witness  produced  on  behalf  of  the 
claimants,  being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Gbat: 

(^.  Will  you  state  your  full  name,  your  residence,  and  your  occu- 

Eation,  Mr.  Soofield? — A.  My  name  is  Andrew  L.  Scofield;  I  live  in 
OS  Angeles,  county  of  Los  Angeles,  and  State  of  California.  I  have 
no  particular  occupation  at  this  present  time. 

Q.  Where  did  you  Uve  before  you  went  to  Los  Angeles? — ^A.  I 
lived  in  Wallace,  Idaho. 

Q.  For  how  many  years  did  you  live  there,  Mr.  Scofield? — ^A.  I 
came  there,  into  the  Coeur  d'Alenes,  in  April,  1884. 

Q.  And  Uved  there  continuously  until  you  went  to  Los  Angeles  to 
reside? — ^A.  Yes;  that  was  twelve  years  ago. 

Q.  What  business  was  you  engaged  in  up  there  ? — ^A.  Well,  I  was 
engaged  in  most  everything.  I  was  in  the  stage  business,  the  livery 
business,  and  mining.  I  sold  the  interest  in  the  Monmouth  about  six 
years  ago. 
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Q.  Since  that  time  you  have  not  been  engaged  in  any  active  busi- 
ness?— ^A.  Wellj  I  have  been  in  business  in  Los  Angeles — that  is,  I 
have  dealt  in  real  estate. 

Q.  Now,  how  long  have  you  known  Garence  Cunningham? — ^A. 
Since  the  fall  of  1884. 

Q.  In  the  Coeur  d'Alene  country  ? — ^A.  Yes,  at  Murray,  Idaho. 

Q.  In  the  Coeur  d'Alene  country  ? — ^A.  Yes,  sir. 

Q.  When  did  you  first  become  interested  in  securing  a  coal  claim 
in  Alaska  ? — ^A.  Along — do  you  want  me  to  tell  the  whole  tiling  ? 

Q.  Yes. — ^A.  I  was  in  Wallace  in  1904,  and  being  so  well  acquainted 
with  Mr.  Cunnindiam  I  made  inquiries  where  he  was,  and  there  was 
some  parties  told  me  he  was  in  Alaska  looking  after  some  coal  land, 
and  they  told  me  some  of  them  were  going  to  locate  claims  with  him. 
I  went  home  and  I  could  not  say  just  the  date,  but  I  was  walking  down 
the  street  one  morning  in  Los  Angeles  and  I  met  Mr.  Cunningham,  and 
I  had  not  seen  liim  for  a  number  of  years,  and  of  course  was  pleased  to 
see  him,  and  I  invited  him  out  to  my  house  and  I  says,  "Clarence,  they 
tell  me  you  are  up  there  in  Alaska  looking  up  coal  property  or  some- 
thing to  that  effect,"  and  he  said,  yes,  he  had  been  up  there  for  some 
time,  and  he  went  with  me  to  my  nome,  and  I  says,  "Wouldn't  there 
be  a  show  for  me  to  get  a  location  V  Why,  he  said,  I  think  probably 
yes,  or  I  could  get  one.  I  would  like  to  have  my  friends  have  one;  he 
would  like  to  get  his  oldest  acquaintances  interested  up  there;  he 
thought  probably  that  it  would  prove  to  be  something  in  time.  He 
said  it  would  ta  :e  a  good  while.  1  asked  him  how  much  it  would  oost. 
AVell,  he  said,  ho  could  not  tell  exactly,  but  they  had  been  to  a  ^ood 
deal  of  expense,  and  finally  he  told  me  he  thought  it  would  cost  aoout 
Sl,600,  and  I  said,  "All  right,  I  will  take  one;  that  is,  I  will  get  you 
to  locate  me  a  coal  claim.''  He  was  going  on  East,  and  I  told  him 
when  he  came  back  to  write  me,  and  I  would  send  him  the  money; 
and  when  he  returned  he  wrote  me  and  sent  me  a  power  of  attorney. 
I  think,  for  him  to  locate  claims  for  me.  I  sent  him  the  money  ana 
the  power  of  attorney. 

Q.  I  hand  you  a  power  of  attorney  herewith  in  the  papers  in  con- 
nection with  coal  entry  No.  1,  acknowlcdp^cd  by  you  before  J.  A. 
Walkup  in  Los  Angeles  on  the  31st  day  of  January,  1905,  and  I  will 
ask  you  if  that  is  the  power  of  attorney  that  you  refer  to  ? — ^A.  Yes, 
that  is  the  one. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
till  1.30  o'clock  p.  m.  of  said  day.) 


December  3,  1909 — 1.30  p.  m. 

inquiry  resumed. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel 
for  the  claimants. 

A.  L.  SCHOFIELD,  having  been  heretofore  sworn,  on  the  stand. 

Direct  examination  (resumed)  by  Mr.  Gray: 

Q,  Mr.  Schofield,  I  call  your  attention  to  an  affidavit  subscribed 
and  sworn  to  before  J.  A.  Walkup  on  the  Slst  day  of  January^  1905. — 
A.  I  signed  that;  yes,  sir. 
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Q.  At  the  same  time  you  signed  your  power  of  attorney? — ^A. 
Yes,  sir. 

Q.  And  I  direct  your  particular  attention  to  the  following  language, 
contained  in  that  affidavit: 

I  further  swear  that  I  am  now  in  the  actual  poaseBsion  of  said  coal  lands,  through 
my  a^ent  and  attorney  in  fact,  and  make  the  entry  for  my  own  use  and  benefit  and 
not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

And  directing  your  attention  to  that  language,  was  it  true  at  the 
time  you  made  that  affidavit  ? — ^A.  Yes,  sir. 

Q.  Mr.  Schofield,  after  you  saw  Mr.  Clarence  Cunningham,  on  the 
occasion  you  have  referred  to  in  1904  in  Los  Angeles,  when  did  you 
next  see  him? — ^A.  I  saw  him  on  the  15th  day  of  May,  1907,  in 
Spokane  Falls,  the  next  time  I  saw  him. 

Q.  Spokane,  Wash.  ? — ^A,  Yes,  sir. 

Q.  I  call  your  attention  to  the  application  for  patent  signed  and 
sworn  to  by  you  on  the  1st  day  of  February,  1906,  before  J.  A. 
Walkup,  a  notary  public. — A.  Yes,  sir;  I  signed  that. 

Q.  And  I  desu'e  to  call  your  attention  to  the  language  in  that 
affidavit,  as  follows: 

I  am  now  in  actual  possession  of  said  land  through  my  duly  authorized  agent, 
Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore  appointed  as  such, 
for  the  purpose  of  making  the  location,  recording,  and  entering  of  saia  coal  lands  for  me 
in  my  name,  and  through  whom  I  make  the  enfiy  for  my  own  use  and  benefit,  and  not 
directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Referring  to  that  language,  I  ask  you  if  that  was  true  at  the  time 
you  made  it? — ^A,  It  was. 

Q.  Mr.  Schofield,  at  the  time  you  made  that  affidavit,  the  first  one 
I  called  attention  to,  on  the  31st  day  of  January,  1905,  in  which  you 
swore  that  you  made  the  entry  for  your  own  use  and  benefit,  and  not 
directly  or  mdirectly  for  the  use  or  benefit  of  any  other  person,  had 
you,  prior  to  that  time,  made  any  agreement,  contract,  or  had  you 
had  any  understanding  with  Clarence  Cunningham,  or  with  any  other 
person,  that  your  claim,  or  any  interest  in  it,  when  you  should  secure 
title,  should  inure  to  the  benefit  of  Clarence  Cunningham,  or  any 
other  person,  or  any  other  association,  or  any  other  corporation! — 
A.  No,  sir. 

Q.  Had  you  had  any  understanding,  or  had  you  made  any  promise^ 
or  were  you  under  any  obligation  to  join  it  with  any  other  coal  claim 
or  join  any  interest  m  it  with  any  other  interest  m  any  other  coal 
claim  in  Alaska  for  the  purpose  of  mining  them  together  ?— A.  No,  sir. 

Q.  Had  you  made  any  contract,  or  had  you  any  understanding  with 
any  person  whereby  you  had  limited  your  control  to  sell  or  dispose 
of  that  coal  claim  or  in  any  way  limit  your  dominion  over  it ! — ^A.  No, 
sir. 

Q.  I  now  refer  to  the  time  when  you  swore  to  that  application  for 
patent  on  the  1st  day  of  February,  1906:  had  you  at  tnat  time  ever 
made  any  agreement  or  had  you  ever  had  any  understanding  or  were 
you  under  any  oblip;ation  or  promise  whatever,  either  to  Clarence 
Cunningham,  or  with  him,  or  to  or  with  any  other  person  or  associa- 
tion of  persons  or  corporation,  that  the  title  to  your  claim,  when  you 
should  secure  patent  for  it,  or  any  interest  therein  shoiild  inure  to 
the  benefit  of  anyone  but  yourself  I — ^A.  No,  sir. 

Q.  Had  you,  at  that  time,  any  understanding  whatever  with  any- 
one that  you  would  consolidate  or  combine  or  unite  your  claim  with 
any  other  claim  for  the  purpose  of  mining  or  working  it  f — ^A.  No,  air. 
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Q.  I  call  attention  to  the  affidavit  here  referred  to  in  this  proceed- 
ing as  the  Love  affidavit,  sworn  to  by  you  on  the  10th  day  of  January, 
1907,  before  J.  S. — Jolly — or  J.  S.  Hughes,  notary  public  of  Los 
Aneeles  County,  Cal.— A.  Yes;  I  signed  that. 

Q.  You  have  read  it  over  since  you  came  here  ? — ^A.  Yes,  sir. 

Q.  Were  the  statements  in  that  affidavit  true  at  the  time  you 
made  them  ? — A.  Yes. 

Q.  I  call  your  attention  to  the  following  language  in  that  affidavit: 

That  said  locatioif  was  made  for  the  sole  uee  and  benefit  of  the  affiant,  and  has  ever 
since  so  remained  his,  and  is  in  his  exclusive  control;  Uiat  at  no  time  prior  to  the  loca- 
tion, or  at  such  time,  or  since,  has  affiant  entered  into  any  agreement,  expirees  or 
implied,  or  pledged  himself  by  promise  or  otherwise,  express  or  implied,  by  which  the 
title  to  said  land  or  any  part  thereof,  or  any  interest  tnerein,  is  to  pass  to  any  other 
person  or  association  whatsoever. 

Was  that  true? — ^A.  That  is  true;  yes,  sir. 
Q.  Had  you  made  any  agreement!— A,  No,  sir;  never  made  any 
agreement  with  anybody. 
Q.  Concerning  that  ?— A.  No. 
Q.  To  the  following  language  I  also  call  attention: 

That  in  the  event  said  claim  ^oea  to  entry  in  the  United  States  land  office  at  Juneau, 
Alaska,  and  the  receiver's  receipt  for  the  purchase  price  issues,  he  will  not  be  under 
any  contract  or  obligation  or  promise  to  sell  or  convey  said  tract  to  any  person  or 
persons  or  association,  or  to  put  the  same  into  any  company  or  joint  holding  for  any 
purpose  or  otherwise  dispose  of  same,  but  will  have  control  m  every  way  to  hold  said 
tract  to  lease  or  sell  it  at  any  future  time. 

Was  that  true! — ^A.  Yes,  sir.^ 

Q.  I  ask  you,  Mr.  Schofield,  if  you  recall  the  tinie  when  you  paid 
the  United  States  for  that  land? — ^A.  I  can  not  tell  just  the  date;  no; 
but  it  was,  I  think,  in  1896,  if  I  remember,  or  1897 — no,  1896. 

Q.  1906?— A.  1906,   yes;  but  I  would  not  be  pasitive. 

Q.  Just  state  what  you  did. — ^A.  Well,  I  got  a  letter  from  Mr. 
Clarence  Cunningham  telling  me  to  send  $1,600  to  the  land  receiver 
in  Juneau,  Alaska,  and  to  send  currency.  I  went  to  the  First 
National  Bank,  where  I  do  business,  and  drew  out  $1,600.  I  could 
not  say  whether  it  was  a  $1,000  bill  and  a  $500  bill  and  a  one,  or 
whether  it  was  three  $500  bills  and  a  one  $100  bill^  but  I  drew  out  the 
currency  and  I  went  to  the  express  office  and  paid  them  $20  express 
to  send  it  to  the  receiver — ^I  forget  his  name — and  after  it  got  there 
he  sent  back  a  receipt  that  he  hfui  received  the  money,  but  could  not 
give  a  receiver's  receipt  at  that  time,  and  I  could  not  say  how  long 
the  money  was  there,  but  it  was  a  number  of  months,  and  I  finally 
got  a  receiver's  receipt — No.  1,  it  was — ^for  my  claim,  the  Newgate. 

Q.  Tliat  was  dated  Februar^  28,  1907 ;  that  is  the  duplicate  that  I 
show  you? — ^A.  Yes,  sir;  that  is  it.    Yes,  this  is  Februarjr  28. 

Q.  1909? — ^A.  Yes;  and  it  was  the  fall  before,  some  tune,  that  I 
sent  the  money;  I  could  not  say  what  time. 

Q.  February  26,  apparently? — ^A.  Yes,  Mr.  Sheridan.  One  says 
26  and  one  28.    If  that  is  inunaterial,  it  is  a  clerical  error. 

Mr.  Sheridan.  Yes. 

Q.  Mr.  Schofield,  between  the  time  when  you  first  met  Mr.  Clarence 
Cunningham  in  Los  Angeles  and  reauested  him  to  locate  a  claim  for 
you,  and  the  time  when  jou  receivea  that  final  certificate  of  nurchase 
irom  the  register  or  receiver  at  Jimeau,  had  you  ever  seen  Mr.  Cun- 
ningham ? — ^A.  No,  sir. 

Q.  Had  you,  between  those  dates,  had  any  discussion  with  any  other 
person  who  held  or  owned,  or  claimed  to  own,  a  coal  claim  m  that 
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vicinity  concerning  the  same  ? — ^A.  Not  that  I  know  of.  I  may  have 
seen  one  or  two.  Mr.  Finch  came  down  to  Los  Angeles  once  in  a  while, 
but  we  did  not  discuss  the  coal  business  at  all.  I  seen  him,  but  I  don't 
think  we  talked  that  over  at  all.  I  can  not  recall  anything  of  the 
kind,  and  I  did  not  see  any  of  the  claim  owners  but  him,  I  don't  think, 
only  that  time. 

Q.  When  did  you  first  discuss  any  matters  connected  with  any  of 
these  coal  claims  with  any  of  these  other  persons  who  had  entered 
claims  in  the  same  vicinity  after  that  first  conference  with  Mr. 
Cunningham  in  1904?— A.  Tfhe  15th  day  of  May,  1907. 

Q.  That  was  here  at  Spokane? — ^A,  Yes;  at  Finch  &  Campbell's 
office. 

Q.  You  attended  that  meeting  held  at  that  time  t — ^A.  I  attended 
that  meeting;  ves.    _ 

Q.  And  at  that  time  you  had  received  your  final  certificate! — A. 
I  had  received  my  final  receipt. 

Q.  Now,  then,  at  or  prior  to  the  time  you  received  the  final  certifi- 
cate of  purchase  had  you  ever  had  any  contract  of  any  kind  or 
nature  with  any  persons  whatsoever  with  reference  to  your  coal 
claim? — A.  No,  sir. 

Q.  Or  had  you  had  any  understanding  with  anyone  as  to  how  you 
should  develop  it  or  open  it  ? — ^A.  No,  sir. 

Q.  Or  had  you  haa  any  understanding  that  you  would  combine 
it  with  any  other  claims  in  that  vicinity  for  the  purpose  of  working 
it  ? — ^A.  No,  sir. 

Q.  Or  mining  it  ? — ^A.  No,  sir. 

Q.  Mr.  Schoneld,  you  say  you  attended  a  meeting  here  on  the  15th 
of  May,  1907  ?— A.  Yes,  sir. 

Q.  How  did  you  happen  to  attend  that  meeting  ? — ^A.  Well,  I  left 
this  country  about  twelve  years  ago  and  I  have  been  interested  in 
the  Coeur  d'Alenes  ever  since,  and  I  generally  come  up  every  year,' 
and  my  wife  generally  comes  with  me.  We  take  a  trip  every  year 
and  go  to  Wallace,  and,  with  the  exception  of  this  last  time,  1  nave 
not  been  here  before  since  the  16th  of  Mav,  1907,  before  now. 

The  Commissioner.  To  what  do  you  refer  when  you  say  this  coun- 
try ?  You  referred  to  this  country. — A.  To  all  this  Coeur  d' Alene — 
tms  northern  country.     We  always  take  a  trip  every  year 

Mr.  Hughes.  You  mean  for  twelve  years  you  have  lived  in  Los 
Angeles? — ^A.  Yes,  sir. 

Q.  And  when  you  take  this  trip  you  mean  you  take  a  trip  back  to 
this  country?  A. — ^Back  to  this  country,  yes;  for  I  had  interests 
here  and  was  looking  after  them.  I  got  a  letter  from  Mr.  Cunning- 
ham stating  that  he  was  going  to  hold  a  meeting  in  Spokane  for  the 
claim  owners  and  would  like  to  have  the  claim  owners,  as  many  as 
could  come,  there,  and  if  I  was  coming  up  this  way  he  would  like  to 
have  me  come  up  about  that  time.     So  I  made  my  trip  at  that  time. 

Q.  At  that  meeting  in  May,  1907,  what  took  place  that  you 
recall  ?-;-A.  Well,  they  discussed  the  proposition  of  trying  to  do 
something  with  these  coal  claims,  to  see  if  we  could  develop  them. 

Q.  Had  you  ever  had  any  talk  with  any  other  of  the  other  coal 
owners  prior  to  that  time  ?--A.  Not  any. 

Q.  Any  of  the  other  claim  owners  prior  to  that  time  ? — ^A.  No. 

Q.  Or  any  written  communication  with  any  of  them  ? — A.  No. 

S.  As  to  how  you  should  combine  or  develop  your  claim,  your 
claim? — ^A.  No,  sir;  I  had  not  seen  them. 
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Q.  You  had  not  had  any  communication  about  the  matter 
A.  No. 

Q.  Now,  Mr.  Schofield,  subsequent  to  that  meeting,  what  did  you 
do,  subsequent  to  that  meeting  in  May )  Were  you  present  at  any 
other  meeting  after  that  t — ^A.  No,  sir. 

Q.  I  call  your  attention  to  this  statement  in  the  minutes  of  the 
meeting  of  May  15,  1907: 

Thereupon,  on  motion  of  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chairman  was 
authorized  to  appoint  a  committee  of  five,  who  should  organize  a  corporation  for  the 
purpoee  of  acquinns^  the  coal  claims  owned  by  those  present,  and  those  of  such  other 
claim  owners  as  might  desire  to  join  the  corporation,  the  committee  to  sdcure  deeds 
to  the  mining  claims,  and  to  issue  receipt  therefor,  and  to  take  all  necessary  steps  to 
complete  the  organization  of  the  company  ready  for  the  transaction  of  busmess. 

Do  you  recall  that,  Mr.  Schofield? — ^A.  Yes. 

Q.  And  that  is  substantially  correct,  is  it  1 — ^A.  Yes,  sir;  I  think  so. 

Q.  What  did  you,  pursuant  to  that,  after  the  appointment  of  that 
committee?— A.  Well,  I  was  here  to  this  meeting,  and  I  went  home, 
and  that  is  all  I  knew  about  it.  I  heard  that  they  did  not  do  any- 
thing, and  I  never  had  any — that  is,  never  met  with  any  of  them  to 
discuss  anything  else,  and  know  nothing  about  it. 

Q.  Now,  did  you  afterwards  see  a  copy  of  that  proposal  that  was 
entered  into  in  Salt  Lake  City  which  was  signed  by  a  committee 
that  was  afterwards  appointed,  consisting  of  Mr.  Cunningham.  Mr. 
Campbellj  and  Governor  Moore  I— A.  Well,  I  don't  know  whetner  I 
ever  saw  it  or  not.     I  can't  say  I  did.     I  don't  think  I  did. 

Q.  Subsequent  to  that  time,  Mr.  Schofield,  what  did  you  do  with 
your  claim  ?— A.  After  that  time  ? 

Q.<  Yes.— A.  The  12th  day  of  last  March,  1909,  I  sold  my  claim. 

Q.  To  whom? — ^A.  I  coula  not  tell  you  who  I  deeded  it  to,  but  I 
done  the  business  with  H.  B.  Wincheli,  of  Minneapolis. 

Q.  Do  you  remember  now  to  whom  the  deed  was  made  ? — ^A.  I  can 
not  tell  you. 

Q.  To  refresh  your  recollection,  was  it  to  Fred  B.  Snyder  ? — ^A.  Sny- 
der, that  is  it.     Yes,  Snyder. 

Q.  Did  you  receive  your  consideration  ? — ^A.  Yes,  sir. 

Q.  What  was  it  ? — A.  Fifteen  thousand  five  hundred  dollars. 

Q.  Did  you  consult  with  any  other  claim  holder  in  that  district,  or 
with  any  one  interested  there  ^ — A.  No,  sir. 


Q.  Prior  to  selling  that  claim  ?^A.  No,  sir. 


Did  you  consult  with  Mr.  Cunningham,  or  advise  him  ?  Just  go 
on  and  state  what  the  facts  are. — A.  No,  sir;  I  sold  the  claim.  I  have 
not  had  a  word  from  Mr.  Cunningham  since  I  sold  it,  and  I  have  not 
written  him  a  word.  I  never  had  any  conmiunications  with  him 
whatever. 

Q.  Did  you,  before  you  sold  it,  have  any  communications  with  him 
to  tne  effect  you  were  going  to  sell  it  ? — ^A.  No,  sir;  not  at  all. 

Q.  Did  you  notify  him  that  you  had  sold  it  ? — ^A.  No,  sir. 

Q.  Did  you  have  any  correspondence  with  any  other  coal  claimant 
there  ?— A.  No,  sir. 

Q.  Or  any  other  claim  owner,  or  did  you  see  any  other  claim  owner 
and  tell  them  you  had  sold  your  claim  or  were  going  to  sell  it  ? — ^A. 
Why,  yes,  after  I  sold  it,  I  seen  some  of  them  and  told  them  I  had 
sold  it. 

Q.  Prior  to  the  time  you  sold  it,  did  you  notify  any  of  them 
A.  rfo. 
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Q.  Did  yoU;  after  selli^  that  claim,  pay  any  part  of  the  money  you 
received  from  it  to  Mr.  Garence  Cunningham  i — ^A.  No,  sir;  I  have 
not  seen  Mr.  Cunningham  or  had  any  word  from  him  until  I  got  here 
Wednesday — or  Tuesday,  I  think  it  was. 

Q.  Were  you  under  anv  obligation  or  promise  whatsoever  to  pay 
him  any  part  of  it  t — ^A.  No,  sir. 

Q.  How  did  you  come  to  come  here  and  attend  this  hearing,  Mr. 
Schofield  ? — ^A.  Well,  I  was  notified  by  Mr.  Winchell  from  Minneapolis 
that  they  would  like  to  have  me  come  up  here  and  give  mv  testimony. 

Q.  He  is  the  man  with  whom  you  dealt  when  you  made  the  sale  of 
your  claim  ? — ^A.  Yes,  sir. 

Q.  What  arrangement  or  understanding,  if  any,  did  you  have  with 
Mr.  Winchell  about  coming  up  here  I— A.  Why,  I  wired  him  back  I 
would  come. 

Cross-examination  by  Mr.  Shebidan: 

Q.  How  old  are  you,  Mr.  Schofield  ? — ^A.  Well,  sir,  I  was  bom  on  the 
10th  day  of  April,  1839. 

Q.  Now,  Mr.  Schofield,  in  what  business  were  you  engaged  at  the 
time  when  you  first  met  Clarence  Cunningham,  and  discussed  the 
taking  up  a  claim  in  Alaska  ? — ^A.  I  was  in  Los  Angeles.  I  think,  at 
that  time  I  had  bought  some  land  south  of  Los  Angeles,  oetween  Los 
Angeles  and  Gardina,  and  was  subdividing  and  developing  water  on  it. 
I  tmnk  that  is  what  I  was  doing  at  that  time. 

Q.  On  what  scale  were  you  eng^ed  in  that  business? — ^A.  WeU, 
there  were  three  of  us  partners.  We  bought  a  tract  of  land  of  676 
acres  of  land,  and  we  subdivided  it  into  acreage,  and  sunk  artesian 
wells  on  it  and  developed  water  for  domestic  purposes  and  irrigating 
purposes. 

Q.  Were  you  engaged  in  any  other  business  there  at  that  time  1 — ^A. 
No,  sir  •  I  was  buying  a  fit  tie  property  once  in  a  while,  real  estate. 

Q.  1  ou  have  continued  those  business  concerns  down  to  date  ? — A. 
No,  sir;  I  developed  that  water,  and  finally  traded  my  interest  in  the 
land  to  my  partners  for  the  interest  in  the  water.  Mv  health  failed 
me  so  I  could  not  attend  to  it,  and  I  gave  it — ^I  owned  all  the  stock  but 
five  shares,  and  I  turned  it  over  to  my  son,  and  since  then  I  have  had 
nothing  to  do  with  it. 

Q.  At  the  present  time,  are  you  engaged  in  any  business  ? — A.  No 
particular  business.  I  have  some  property  in  Los  Angeles.  I  have 
quite  a  few  dollars  out  at  interest. 

Q.  Now,  give  us,  in  your  own  words,  Mr.  Schofield,  just  in  the  nar- 
rative form,  the  scope  of  the  interview  or  discussion  you  had  with  Mr. 
Cunningham  on  the  occasion  of  your  first  meeting  him  in  Los  Angeles, 
Cal. — A.  Well,  sir,  as  I  said  before — you  mean  when  I  first  met  liim  ? 

Q.  Yes. — ^A.  Not  before  I  met  him — my  going  up  to  Wallace  1 

Q.  The  very  first  time  you  met  him  in  connection  with  these  coal 
claims. — ^A.  Well,  I  met  him  in  Los  Angeles  on  the  street,  and  I  told 
him  I  heard  that  he  was  in  Alaska  looking  after  some  coal  properties 
or  claims,  and  he  told  me  that  he  was — he  had  been  up  there,  ana  I  was 
pretty  glad  to  see  him.  I  have  known  him  ever  since  he  was  a  boy, 
and  he  always  seemed  to  think  a  great  deal  of  my  wife  and  me,  and  we 
invited  him  down  to  the  house.  The  only  talk  1  asked  him  about  the 
coal  claims,  and  he  told  me  he  had  been  up — told  me — I  could  not  tell 
you  just^  as  he  said  it — and  I  asked  him  if  there  was  not  a  chance  for 
me  to  get  a  claim,  and  he  said  yes;  that  he  would  like  to  have  me  take 
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a  claim,  and  he  would  like  to  have  his  friends  that  he  knew  interested, 
and  I  asked  him  how  much  it  would  cost,  and  he  told  me  he  could  not 
tell  exactly  just  then,  and  he  figured  for  a  few  minutes  and  said  about 
$1,600  to  pay  the  expenses.  There  had  been  a  good  deal  of 'money 
expended,  he  said,  and  it  was  a  hard  place  to  get  into,  and  I  says, '  'All 
rignt;  I  will  take  a  claim. "  And  he  was  going  on — ^ne  came  there  to 
be  married  at  that  time,  and  was  going  to  take  his  wedding  trip  east, 
and  I  says,  "Now,  when  you  get  back  and  ^et  ready  for  that  money, 
why  let  me  know,  and  I  will  send  it  to  you/' 

Q.  Now,  in  regard  to  that  $1,600  he  spoke  of,  was  that  to  cover 
the  expenditures  already  made? — ^A.  Already  made:  yes. 

Q.  You  don't  mean  tnat  was  the  $1,600  eventually  paid  as  a  gov- 
ernment price  for  the  land  I— A.  Oh,  no;  that  was  our  expenses  that 
had  been  made  on  the  claims. 

Q.  I  see. — ^A.  Well,  when  he  came  back  to  let  me  know,  and  I 
would  send  him  the  money,  I  told  him,  and  so — ^I  could  not  tell  you 
whether  he  had  got  to  Seattle  or  whether  just  before  he  got  to  Seattle, 
he  told  me  when  he  was  up  there  for  me  to  send  the  money,  and  he 
sent  me  a  power  of  attorney  to  sign  for  him  as  mv  agent  to  locate 
this  claim,  and  I  signed  the  power  of  attorney  and.  sent  him  $1,600 
to  Seattle. 

Q.  You  had  a  good  deal  of  confidence  in  Clarence  Cimningham's 
abiuty  as  a  business  man,  did  you  not  ? — ^A.  Yes;  I  known  iG.  Cun- 
ningham ever  since  he  was  a  boy,  and  have  had  a  good  deal  of  business 
witn  him,  and  he  looked  after  a  claim  for  me,  and  I  have  been  con- 
nected with  him,  and  I  have  all  the  confidence  in  the  world  in  him. 

Q.  And  that  coi^d^ice  continues  to  the  present  time,""  doesn't  it, 
Mr.  Schofield  ? — ^A.  Yes,  sir. 

Q.  Now,  as  I  understood  you,  the  next  conversation  that  you  had 
with  Mr.  Cunningham  was  at  the  meeting  held  in  Spokane  on  the 
15th  day  of  May,  1907  f — ^A.  Yes;  I  had  seen  him  prior  to  that 
time. 

Q.  Did  you  have  any  particular  discussion  with  him  concerning 

Jour  claim  that  you  can  recall? — ^A.  No,  sir;  none  at  all.  I  came 
ere,  and  there  was  these  other  claimants;  these  other  claim  owners 
was  here,  and  we  had  this  meeting,  and  I  was  in  a  hurrv,  and  I  did  not 
stay  here  only  just  for  the  meeting;  I  went  up  to  Wallace. 

O.  What  was  discussed  at  this  meeting  ?  J  ust  give  it  brieiy. — ^A. 
Well,  as  near  as  I  can  recall,  we  discussed  the  development  of  the 
coal  land. 

Q.  In  what  way  ? — ^A.  That  they  would  have  to  get  a  railroad  in 
there  to  market  the  coal,  and  that  they  ought  to  make  some  arranee- 
ment  for  to  develop  it,  and  it  was  discussed  in  this  way  that  the 
claim  owners  were  not  able  to  build  a  railroad  in  there,  ana  that  they 
had  to  make  arrangements  with  some  other  parties — see  what  they 
could  do  with  some  other  parties  to  build  a  railroad. 

Q.  And  who  were  the  parties  with  whom  they  proposed  to  do  busi- 
ness?— ^A.  Well,  I  think  the  Guggenheims  were  mentioned,  but  I 
don't  really  know. 

Q.  Did  you  ever  receive  any  communication  subsequently  as  a 
result  of  tms  meeting  ? — A.  No,  sir. 

Q.  That  is,  as  I  understand  you,  those  were  the  only  two  occasions 
on  which  you  had  any  conversation  with  Mr.  Cunningnam  concerning 
these  claims?— A.  Yes;  did  not  see  him  only  those  two  timea. 
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Q.  And  he  afterwards — you  afterwards  stated  that  you  saw  Mr. 
Fmch  in  Los  Angeles.  When  was  that  i — ^A.  I  have  seen — Mr.  Finch 
comes  down  there  most  every  winter  for  his  health,  and  I  generally 
meet  him,  and  we  talk  over  old  times — we  went  into  the  Coeur 
d'Alenes  in  the  earlv  days,  and  I  could  not  say — I  don't  know  as  we 
ever  talked  ahout  this  coal  business. 

Q.  You  can  not  recall  the  time?— A.  No,  sir;  I  could  not. 

Q.  Did  you  have  any  correspondence  with  Mr.  Finch,  of  Spokane  I — 
A.  No.  sir;  never;  never  had  any  correspondence  with  anybody. 

Q.  Are  you  at  the  present  time  interested  financialljr  in  any  con- 
cerns with  any  of  the  entrymen  not  concerned  in  this  inquiry  ? — A. 
No,  sir. 

Q.  Have  you  been  at  any  time  since  you  took  up  this  clairn  in 
Alaska? — ^A.  Yes;  when  we  first  took  up  the  claim  I  was  with  Finch 
&  Campbell. 

Q.  In  what  way  ? — ^A.  Well,  we  owned  the  Monmouth  mine  in  the 
Coeur  d'Alenes,  and  they  had  an  interest  in  it,  and  I  had  an  interest, 
but  it  was  run— it  was  never  capitalized,  it  was  never  stocked,  and 
they  bought  an  interest  in  the  mine  afterwards;  one  of  our  partners 
died,  and  they  bought  that  interest. 

Q.  And  were  those  the  only  members  of  that  group  of  entrymen 
with  whom  you  were  financially  interested ?— A.  led,  sir. 

Q.  Mr.  Scnofield,  did  you,  at  any  time,  subsequent  to  making  that 
location  on  the  coal  claim  in  Alaska,  receive  any  statement  of  accounts 
or  expenditures  of  money  in  connection  with  that  claim  from  Mr. 
Clarence  Cunningham? — ^A.  Yes,  sir. 

Q.  I  now  hana  you  Government  Exhibit  No.  5,  and  I  will  ask  you 
to  state  if  at  any  time  you  received  such  a  statement  from  Mr.  Cun- 
ningham; an,d  if  so,  when? — ^A.  Yes;  I  think  I  received  that. 

Q.  I  hand  you  Government  Exhibit  No.  6,  and  ask  you  to  state  if 
you  ever  received  such  a  statement  from  Mr.  Cunningham;  and  if 
80,  when? — ^A.  Well,  I  could  not  swear  whether  I  ever  received  that 
or  not.  but  I  presume  I  did. 

Q.  You  could  not  say  approximately  the  year  ? — ^A.  No,  sir;  I  could 
not.  These  statements,  I  will  say,  I  always  looked  at  them,  if  I  got 
them,  and  if  he  drew  on  me  for  money  I  always  sent  him  the  draft, 
and  I  never  paid  any  attention  to  it. 

Q.  Did  you  preserve  any  such  statement  if  you  received  it  ? — ^A.  No, 
sir;  I  have  not.  After  I  sold  my  claim  here  I  had  no  use  for  them 
things,  and  I  sold  my  home,  my  wife  and  I  went  to  live  in  the  hotel, 
and  we  could  not  have  these  papers,  and  I  just  destroyed  them;  I  had 
no  use  for  them.    I  have  got  nothing. 

Q.  I  now  hand  you  Government  Emibit  No.  7,  which  is  the  report — 
which  is  a  report  of  H.  L.  Hawkins  on  this  group  of  entries,  and  ask 
you  whether  you  ever  received  such  a  statement  or  report;  and  if  so, 
from  whom?— A.  Yes,  I  think  I  received  that;  I  feel  sure  I  did. 

Q.  You  can  not  recall  when  ? — ^A.  No,  sir;  I  can  not.  I  can  not  tell 
you  the  date. 

Q.  I  now  hand  you  Government  Exhibit  No.  8,  and  ask  you  if  you 
ever  received  sucn  a  statement  from  Mr.  Cunningham;  and  if  so, 
when? — ^A.  Well,  I  suppose  I  received  it,  but  I  could  not  swear  to 
it.    For  I  have  not  got  it.    I  did  not  pay  much  attention  to  it. 

Q.  I  hand  you  Government  Exhibit  No,  9,  and  ask  you  to  state  if 
you  ever  received  such  a  statement  from  Mr.  Cunningham;  and  if  so. 
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when  t — ^A.  Yes,  I  received  it,  I  guess ;  and  I  guess  he  drew  on  me 
at  the  same  time. 

Q.  Do  you  recall  when  you  received  it  ? — ^A.  No,  sir;  I  could  not 
tell. 

Q.  You  do  recall,  however,  Mr.  Scofield,  as  I  understand  you, 
having  received  several  such  statements? — ^A.  Oh,  yes;  I  received 
sever^,  I  know.  Whenever  he  wanted  money  I  always  got  some 
kind  of  a  statement  or  draft. 

Q.  Now,  Mr.  Scofield,  in  the  interviews  you  had  with  Mr.  Cunning- 
ham, as  already  described  by  you  in  your  testimony,  and  after  this 
meeting  held  in  Spokane,  you  ai('  not  go  into  any  details  or  discussion 
with  reference  to  the  feasibility  of  operating  this  property  inde- 
pendently ? — A.  No,  sir. 

Q.  You  just  merely  had,  on  this  latter  occasion,  a  sort  of  general 
discussion  as  to  a  plan  of  operating  and  developing  the  property  ? — 
A.  Yes,  sir. 

Q.  Did  you  have  any  discussion  with  anybody  prior  to  that  time 
for  the  same  purpose  ? — ^A.  No,  sir. 

Q.  About  how  much  money  did  you  ^ve  to  Mr.  Clarence  Cunning- 
ham for  the  purpose  of  carrying  on  tms  work  on  this  claim  up  to 
and  including  the  time  of  issuance  of  final  receipt;  just  roughly}— 
A.  WeU,  I  could  not  tell  you  exactly,  but  I  think  up  to  that  time 
the  entire  amount  in  all  was  $4,000  or  somewhere  in  that  neighborhood ; 
might  be  a  Uttle  more. 

Q.  Through  what  bank  or  banks  did  you  transact  this  business  ? — 
A.  Well,  I  could  not  tell  all  of  them  because  he  drew  on  me  in  every 
bank  in  Los  Anseles,  I  guess.  I  would  get  a  notice  from  one  bank 
and  then  I  would  get  a  notice  from  another,  so  many  di£Perent  ones  I 
could  not  tell  you. 

Q,  About  how  frequently  in  a  year  did  he  call  on  you  for  money  ! — 
A.  Well,  I  would  presume  one  or  twice.  I  don't  think  it  was  over 
twice  a  year,  it  nught  have  been — but  once  anyway. 

O.  Then,  as  I  understand  you,  based  upon  your  personal  acquaintance 
with  Mr.  Cunningham  and  your  confidence  in  hun  you  advanced  him 
this  money  for  the  purpose  of  canyine  on  work  in  Alaska  and  had  no 
further  discussion  with  him  or  any  other  of  the  entrymen  as  testified 
by  you  here  to-day? — ^A.  Yes,  sir. 

Q.  Did  you  at  any  time  make  any  affidavit  other  than  those 
already  presented  to  you  by  counsel  ? — ^A.  No,  sir. 

Mr.  Gbat.  Well,  I  did  not  present  it  as  an  affidavit.  The  citizen- 
ship  

Q.  Well,  I  guess,  I  will  include  in  that  statement  the  affidavit  ap- 
pearing in  the  original  papers. — ^A.  Well,  there  are  three  of  them, 
that  is  citizenship  and  then  this  power  of  attorney  and  the  first  affi- 
davit, I  forget  what  it  is. 

Mr.  Gbat.  You  received  those  in  the  original  papers  ? 

Mr.  Shebidan.  Yes,  the  original  entry  papers. 

Q.  Did  you  ever  execute  an  affidavit  for  any  agent  or  representa- 
tive of  the  General  Land  Office  concerning  the  purpose  of  jointly 
developing  or  operating  this  claim  t — ^A.  No. 

Mr.  Hughes.  You  do  not  now  refer  to  the  Love  affidavit  f 

Mr.  Shebidan.  No. 

Mr.  Hughes.  That  might  be  considerably  broader  than  your  ques- 
tion. 
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Mr.  SHBBmAN.  I  mean  other  then  those  akeady  referred  to. 

Mr.  Hughes.  Yes. 

Q.  'Now,  wliat  was  the  nature  of  the  arranganMnt  you  had  with 
Mr.  Clarence  Cunningham  concerning  his  individual  expenses  for  his 
work  t— A.  Well,  the  only  arrangement  I  had  with  him  was  that  he 
was  doing  this  work  up  there  and  I  says,  ''Well  now, whenever  you 
want  any  money  call  on  me  and  I  will  send  it  to  you.''  I  knew  he 
used  to  oraw  on  me  pretty  often  and  I  would  send  the  money. 

Q.  Was  it  your  imderstanding  that  he  was  spending  all  of  this 
money  that  he  received  on  the  development  of  the  claims?— A.  YPliyi 
the  development  of  the  claims,  yes,  and  expenses.  He  was  to  have  a 
salary,  I  suppose. 

O.  What  was  your  understanding  concerning  the  salaiyt — ^A.  I 
unaerstood  he  was  to  have  $200  a  month. 

Q.  How  did  you  arrive  at  that  understanding  1 — ^A.  Well,  I  don't 
know  whether — I  would  figure  up  his  expense  account  in  some  of  these 
bills,  I  think,  in  his  statement. 

Q.  Did  he,  in  any  statement  he  furnished  to  you,  set  out  an  item 
covering  salary  to  Clarence  Cunningham  ? — ^Weil,  now,  I  could  not 
say  whether  he  did  or  not.  I  could  not  tell  you  about  this  $200  busi- 
ness whether  he  told  me  or  some  one  else  tola  me  he  got  $200  a  month. 

Q.  I  now  call  your  attention  to  Government  Exhibit  No.  3,  and 
especially  that  part  which  purports  to  be  a  copy  of  what  is  known  as 
the  Cunningham  journal,  ana  I  especially  invite  your  attention  to 
page  1,  in  miich  tne  statement  is  made,  apparently  by  Clarence  Cun- 
ningham, that  in  consideration  of  his  services  in  securing  these  lands 
for  the  various  entrymen  that  he  is  to  receive  a  one-eighth  of  the 
stock  to  be  issued  in  consideration  of  such  services. — ^A.  I  don't 
loiow.  I  never  heard  of  such  a  thing  as  that.  I  never  seen  hini  to  see 
any  journal,  only  at  that  one  time  that  I  met  him  there  and  in  this 
1907  here. 

Q.  Did  you  see  the  journal  at  that  time  ? — ^A.  No,  sir;  I  never  seen 
it,  never  seen  any  papers  as  to  a  one-eighth;  I  don't  know  anything 
about  it.  I  never  baigained  to  give  him  one-eighth,  and  I  was  never 
talked  to. 

Q.  Did  you  doubt  Mr.  Cunningham's  statements 

Mr.  Gray.  I  object  to  that — ^hold  on 

A.  I  don't  know  what  was  done.  I  never  had  any  agreement  with 
him 

Mr.  Gbay.  Hold  on,  ISi.  Scofield- 


A.  I  don't  know  what  has  happened  with  the  others- 


Mr.  Gbat.  Wait.  I  desire  to  object  to  that  as  being  entirely 
incompetent  and  immaterial. 

The  Commissioner.  He  has  answered  the  question. 

A.  I  know  I  never  had  any  a^^eement  with  him  to  give  him  any- 
thing more  than  his  salary.  He  nad  a  location  there,  and  I  supposed 
he  wanted  to  keep  that  up,  and  I  expect  when  he  made  out  these 
reports  I  see,  he  aiwavs  kept  his  out,  I  don't  know  what  else  he  got. 

Q.  Now,  Mr.  Scofield,  I  call  your  attention  to  what  is  known  as  the 
Love  affidavit  in  the  orimial  entry  papers  in  evidence  under  the  stip- 
ulation already,  «nd  I  wnl  ask  you  a  question  as  to  how  that  came  into 
your  possession  and  how  you  came  to  sign  it  1 

Mr.  HuGHBs.  Did  you  call  his  attention  to  the  ^diibit'  number, 
whatever  exhibit  it  is,  when  you  are  asking  him  the  question  t 
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Mr.  Sheridan.  It  ia  not  one  of  tho  eodnUts  that  has  a  number. 
It  went  in  under  the  stipulation. 

The  CoMMissiONSB.  it  is  a  part  of  the  entry  papers. 

A.  How  I  oaine  to  get  this  t       ^ 

Q.  Yes.  How  it  came  to  jou,  into  your  possession  1 — A.  I  got  it 
by  mail. 

S.  From  whom  ? — ^A.  From  Mr.  Clarence  Cunningham, 
r.  Hughes.  You  are  referring  to  the  so-called  Loye  affidavit  for 
identification  t 

Mr.  Shbbidan.  Yes. 

Q.  Have  you  preserved  the  letter  which  accompanied  this  affidavit 
from  Mr.  Cunningham  ? — ^A.  I  do  not  think  I  have  got  a  letter  in  my 
house  or  anywhere  else  that  has  ever  come  from  him.  As  I  told 
you,  I  sold  mv  home,  and  we  moved  into  a  hotel,  and  we  broke  up 
and  these  old  letters  was  no  account  and  I  destroyed  them. 

Mr.  Hughes.  You  mean  you  broke  up  housekeeping? 

A.  Yes;  we  broke  up  housekeeping. 

Q.  Did  you  have  any  correspondence  with  Mr.  Scofield  asking  him 
anything  about  this  affidavit  before  its  receipt  by  him  ?— A.  Mr. — 
Mr.  Cuimin^ham,  you  meant 

Q.  Yes;  Mr.  Cunningham. — ^A.  No,  sir;  I  did  not. 

Q.  So  you  received  it  without  anything  further  than  the  letter 
accompanying  it  to  inform  you  of  its  purpose } — ^A.  Yes. 

Q.  And  vou  re-sent  it  to  Mr.  Cunningham  f — ^A.  Yea. 

Q.  In  Alaska  ?— A.  I  think  in  Seattle. 

Q.  I  now  call  your  attention  to  Claimants'  Exhibit  No.  3  setting 
out  the  minutes  of  the  meeting  held  in  the  office  of  Finch  &  Campbell, 
in  Spokane,  on  May  15,  1907.  Now,  will  you  give  us,  in  your  own 
woros,  anything  you  know  about  such  meeting  Pianding  paper  to 
witness)  f 

Mr.  Geat.  Just  read  it  over  first,  Mr.  Scofield. 

(Witness  examines  paper.) 

A.  Well,  it  was  discussed  there  at  that  meeting,  these  lands  were; 
I  did  not  really  like  it  myself,  and  I  thought  it  was  giving  the  Gug- 
genheims  a  little  bit  too  much. 

Q.  Did  you  have  anything  to  say  about  it  at  that  time  ? — ^A.  I  don't 
know  that  I  did.  When  I  am  at  these  meetings  I  never  talk  any, 
because  I  can't  talk,  and  therefore  I  don't  suppose  I  said  anything, 
only  privately  with  some  of  the  coal-claim  owners  who  were  there;  I 
maae  my  objections.  I  could  not  say  who  they  were,  but  I  did  not 
make  any  public  demonstration,  I  don't  think. 

Mr.  Hjjghes.  By  public  demonstration  you  mean  by  getting  up 
and  expressing  vour  views  before  the  meeting  ? 

A.  xes.  I  (uan't  do  that. 

Q.  You  say  you  did  not  approve  of  these  arrangements } — ^A.  I  did 
not  approve  of  them  because  I  thought  it  was  giving  the  Guggenheims 
too  big  an  interest.  We  were  letting  them  have  it  too  low,  and  we 
could  sell  out  our  claims,  as  I  did  mine,  and  get  as  much  money  out  of 
it  as  I  had  out  of  it,  and  I  had  no  further  bother  with  it. 

Q.  I  now  hand  you  Government  Ebdiibit  No.  10,  that  has  been  refer- 
red to  in  evidence  as  the  Guggenheim  memorandum  or  option,  at  Salt 
Lake  City,  and  I  will  ask  you  if  you  received  a  copy  of  that,  and  if  so, 
from  whom  I — ^A.  Well,  sir,  I  cion't  know  whether  I  did  or  not.  I 
guess,  though,  I  did,  but  I  could  not  swear  to  it.    I  could  not  swear 
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whether  I  did  or  not.  I  tell  you  now  about  this  claim  business;  I 
done  with  that  as  I  have  with  mining  claims  for  the  last  thirty  years; 
I  take  chances,  and  if  I  put  up  any  money  and  I  win.  it  was  ail  right; 
and  if  I  lose  it  was  all  right;  and  I  never  give  this  much  if  any  thought, 
for  I  have  lost  twice  as  much  money  or  three  times  as  much  as  Inad 
in  that,  in  other  claims,  and  it  never  worried  me  very  much. 

Q.  Do  you  know  anything  about  any  deeds  having  been  placed  in 
escrow  ? — ^A.  Yes,  sir. 

Q.  Concerning  this  property  ? — ^A.  Yes. 

Q.  Tell  us  what  you  know  about  it. — ^A.  Well,  I  got  a  letter  from 
Mr.  Wakefield,  I  think  that  is  the  firm  name,  calling  on  me  to  make 
out  a  deed  to  some  trust  company  here  in  Spokane  and  give  me  the 
details  and  send  it  to  me,  and  wanted  me  to  send  it  to  him,  and  I  did 
so.     I  made  out  a  deed.     I  was  sorry  after  I  had  done  it. 

Q.  About  when  was  that  ? — ^A.  I  think  that  was  along  in  June  or 
July,  1907,  probably. 

Q.  Subseauent  to  this  Salt  Lake  City  meeting? — ^A.  No — ^yes;  I 

riess  after  tne  Salt  Lake  meeting.  Yes.  It  might  have  been  before, 
don't  know  whether  it  was  after  this  meeting  here  in  Spokane  on  the 
15th  of  May,  and  that  is  the  time  I  probably  received  that,  that  he 
just  showed  me  that  in  this  statement  because  I  wrote  Mr.  Wakefield 
and  withdrew  my  deed,  and  he  sent  it  to  me  and  I  tore  it  up.  I 
didn't  Uke  the  style  of  it,  so  I  wrote  him  and  asked  him  if  he  would 
not  send  me  my  deed,  and  he  did,  and  I  took  and  tore  it  up. 

Mr.  Hughes.  The  style  of  what  ? — ^A.  Of  that  agreement  that  they 
wanted  to  go  into  with  the  Guggenheims. 

Q.  Do  you  recall  in  a  generalway  what  the  provisions  of  that  deed 
were? — ^A.  At  the  time — ^no;  I  could  not  tell  you;  only  it  was  to  be 
held  in  trust  some  way  so  that  we  could  not  have  done  anything  with 
the  property;  and  there  was  to  be  stock  issued,  or  bonds  issu^,  or 
somethmg  of  that  kind;  I  suppose  that  was  it — why  I  suppose  it 
was  done.  They  was  scattered  so  that  it  was  hard  for  them  to  do 
anything  to  develop  these  claims;  it  might  have  been  taken  for  that 
so  it  could  be  got  together.  That  is  all  I  know  of  it.  I  know  that 
I  got  sick  of  it  right  away  and  withdrew  mine. 

Q.  Do  you  know  of  your  own  knowledge  how  many  of  these  deeds 
were  placed  in  escrow? — ^A.  No,  sir;  I  do  not  know  whether  there 
was  any  others  or  not. 

Q.  Did  Mr.  Wakefield,  as  near  as  you  can  recall,  say  anything  in 
the  letter  about  how  many  others  had  deposited  deeds? — A.  No,  sir. 

Q.  From  the  time  you  located  your  claim  in  Alaska  and  down  to 
the  time  of  final  receipt  did  you  ever  consult  any  attorneys  in  con- 
nection with  that  claim  ? — ^A.  None. 

(^.  I  now  show  you  Government  Exhibit  No.  29,  which  contains  the 
articles  of  incorporation  of  the  Bering  River  Railroad  Company,  and 
I  will  ask  you  to  state  what  you  know  about  the  organization  of  that, 
if  you  know  anything. — ^A.  I  don't  think  I  ever  saw  that  before 
[examines  paper].     No ;  I  never  saw  that  that  I  know  of. 

Q.  Did  you  ever  have  any  correspondence  or  interviews  with  any 
of  the  entrymen  now  concerned  in  these  claims  concerning  such  a 
proposition  set  out  in  that  exhibit  ? — ^A.  No,  sir;  that  is  news  to  me» 
1  don't  know  anything  about  that. 

Q.  Now,  in  Claimants'  Exhibit  No.  4,  Mr.  Scofield,  I  notice  that 
you  were  present  by  proxy  at  the  meeting  held  in  Spokane  on  July 
16,  1907;  is  that  correct?— A.  Well,  I  will  tell  vou  about  that;  I 
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got  that  letter  from  Mr.  Burbidge  telling  me  there  was  going  to  be 
a  meeting  in  Spokane  and  wanted  me  to  send  him  my  proxy,  and  I 
sent  it,  and  I  saw  Mr.  Burbidge  after  that  and  talked  with  him 
about  it,  and  I  could  not  tell  you  where  I  seen  him,  but  I  seen  him 
somewhere,  and  he  told  me  my  proxy  did  not  get  there  untU  after 
the  meeting  and  it  was  no  good,  and  I  asked  him  if  he  got  it,  but 
it  was  after  they  held  the  meetii^.     I  did  send  him  a  proxy. 

Q.  Did  you  subsequently  receiye  notice  of  that  resolution  passed 
or  action  taken  at  tms  meeting) — ^A.  No,  sir;  I  neyer  received  any. 

Q.  Did  you  at  any  time  subsequent  thereto  haye  such  notice  of 
what  transpired  that  enabled  you  to  either  ratify  or  disapprove  of 
what  had  been  done? — ^A.  No,  sir;  I  never  received  any. 

Q.  Have  you  any  interests  in  Alaska?— A.  No,  sir;  no  other 
interests. 

Q.  As  I  understand  you,  you  have  never  been  in  Alaska? — ^A, 
Never  been  in  Alaska;  no,  sir. 

Q.  Now,  what  induced  jovt  to  sell  out  that  claim  of  yours  and 
dispose  of  it  ? — A.  Well,  I  will  tell  you.  I  was  pretty  sick  last  winter. 
I  was  in  the  hospital.  I  did  not  know  whether  I  was  going  to  get 
out  or  not;  and  about  the  time  I  did  get  out  of  the  hospital  I  got  a 
letter  from  Mr.  Winchell,  and  he  asked  me  what  I  would  take  for  my 
claim,  and  told  me  to  wire  him,  and  I  did  so.  I  made  up  my 
mind,  probably,  that  I  might  not  live  very  long  and  I  would  like  to 
get  my  matters  in  shape  so  that  my  estate  can  oe  settled  up  without 
any  trouble,  and  the  way  they  were  holding  back  on  this  patent  I 
thought  I  would  never  see  it,  and  I  just  thought  I  would  take  the 
money  when  I  could. 

Q.  The  money  which  you  furnished  Mr.  Cunningham  for  the  pur- 

Sose  of  carrying  on  the  work  in  Alaska  was  your  own  funds? — 
^  WeU,  I  think  so.    I  never  borrowed  any. 
Q.  You  never  borrowed  any  for  that  purpose  ? — ^A.  No,  sir. 
Q.  In  what  form  do  you  recall  did  you  convey  this  property  to 
Mr.  Winchell  ? — ^A.  I  gave  him  a  deed  for  it. 
Q.  A  deed? — ^A.  Yes,  sir. 

S.  Do  you  know  if  it  is  what  is  known  as  a  quit-claim  deed  ? 
r.  Grat.  In  due  time,  Mr.  Sheridan,  we  will  present  that,  so  that 
you  wiU^  have  all  the  information  possible  on  that.    It  is  rather 
munaterial,  but  we  will  do  that. 

The  CoMMissiONEB.  Is  that  all  ? 

Mr.  Sheridan.  Just  a  moment. 

Q.  Mr.  Scofield,  in  your  conversation  that  you  had  with  Mr. 
Clarence  Cunningham  at  that,  time  or  at  any  time  after  your  first 
meeting  with  him,  did  you  learn  anything  from  him  concerning  that 
tract  of  land,  which  he  located  for  you  in  -fiaska,  having  been  formerly 
held  by  another  person  through  the  agency  of  Clarence  Cunningham? — 
A.  No,  sir. 

Redirect  examination  by  Mr.  Gray: 

Q.  You  spoke  of  having  learned  that  Mr.  Cunningham  received  a 
salary  of  $200  a  month.  You  may  have  acquired  Uiat  information 
from  some  of  these  statements  that  he  sent,  Mr.  Scofield  ? — ^A.  Yes. 
I  don't  know  how  I  did  get  that. 

(J.  You  said  before  you  did  not  know  whether  it  was  from  conver- 
sation with  him  or  conversation  with  somebody  else,  and  I  think  it 
was  in  this  statement,  but,  then,  I  don't  know. 
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ARTHUR  D.  JONES,  a  witness  produced  by  claimants,  being  first 
duly  sworn  by  the  commissioner,  testified  as  follows,  to  wit^' 

Direct  examination  by  Mr.  Grat: 

Q.  State  your  full  name,  your  residence,  and  your  occupation. — ^A. 
Arthur  D.  Jones;  I  live  in  Spokane,  Wasn.;  I  am  in  the  real  estate, 
renting,  insurance,  and  loan  ousiness. 

Q.  Sow  long  have  you  lived  in  Spokane  I — A.  Twenty-two  years. 

Q.  Do  you  mow  Clarence  Cunningham  I— A.  I  do,  sir. 

Q.  You  are  the  same  Arthur  D.  Jones  who  is  the  owner  of  the  Calais 
coal  claim? — ^A.  Yes;  I  am. 

Q.  Coal  entry  No.  29  ?— A.  Yes,  sir. 
•    Q.  When  dia  you  first  meet  Mr.  Clarence  Cunningham  and  under 
what  circumstances? — ^A.  I  met  Mr.  Clarence  Cunningham  at  the 
Hotel  Spokane  in  April  or  May,  1903. 

Q.  Wno  introduced  you  ? — ^A.  Mr.  Frank  Stevens. 

Q.  What  conversation  did  you  have  at  that  time  ? — ^A.  Why,  we 
talked  principally  about  this — ^Mr.  Cunningham's  visit  to  Alaska,  about 
the  coal  claims  that  he  had  located  there  or  was  about  to  locate,  and 
about  Finch  &  Campbell  having  him  attend  to  locating  some  claims 
for  them. 

Q.  Was  there  any  discussion  at  that  time  concerning  the  location 
of  a  coal  claim  for  you  by  Mr.  Cunningham  i — ^A.  There  was. 

Q.  If  so,  state  what  it  was. — ^A.  Why,  Mr.  Stevens  and  I  had  been 
doing  some  business  together,  in  fact,  considerable  for — and  he  came 
to  my  office  and  said  Cunningham  was  an  old-time  friend  of  his  and 
that  he  was  goin^ — he  thought  it  would  be  a  good  thing  for  me  to  let 
Cunningham  stake  out  a  coal  claim  for  me,  the  same  as  he  was  doing 
for  Finch  &  Campbell;  and  I  said  to  him  I  was  not  in  the  mining 
business  and  I  had  never  made  any  money  where  I  had  gotten  in, 
and  I  didn't  want  to  get  into  any  mining  business,  but  he  was  a  very 

food  friend  of  mine,  and  talked  to  me  about  it  until  I  finally  told  him 
would  go  up  to  the  Hotel  Spokane  and  talk  to  Cunningham,  and 
we  went  up  there  and  I  talked  to  him  and  I  told  Cunmngham  he 
midit  act  for  me  in  the  matter. 

Q.  What  imderstanding  or  agreement,  if  any,  did  you  have  with 
Mr.  Clarence  Cunningham  at  that  time! — ^A.  1  did  not  have  any 
understanding  or  agreement  with  him,  except  that  I  expected  to  pay 
him  for  any  services  he  rendered  for  me.  it  was  a  matter  of  wnat 
expense  he  was  put  to  in  attending  to  the  business;  there  was  no 
specific  amount  as  to  that  which  would  be  stated  at  the  time.  In 
fact,  I  knew  that  Frank  Stevens  was  an  all  right  fellow,  and  our 
relations  had  been  very  congenial  and  satisfactory  and  he  said 
Cunningham  was  all  right  and  I  did  not  worry  about  the  details 
very  much. 

Q.  At  that  conversation  was  there  any  a^eement  or  imderstand- 
ing between  you  and  Mr.  Cunningham  or  with  anyone  else  under  or 
by  the  terms  of  which  you  were  to  hold  any  interest  or  part  of  the 
claim  which  was  located  for  you  or  which  was  to  be  located  for  you 
for  the  benefit  of  Mr.  Cunningham  or  anyone  else  ? — ^A.  No.  sir;  there 
was  nothing  of  that  kind  whatsoever;  no  talk  about  it,  no  under- 
standing, no  suggestion  of  the  kind. 

O.  Subsequent  to  that  time  did  you  execute  a  power  of  attorney  ? — 
A.  To  Mr.  Cunningham  ? 

Q.  Yes.— A.  I  (fid. 
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Q.  I  refer  now  to  a  power  of  attorney  which  Was  acknowledged  on 
the  11th  day  of  September,  1906,  before  F.  S.  Eaesow,  a  notary 
public. — ^A.  Yes. 

The  CoMMissiONEB.  Is  that  a  part  of  the  entiy  papers  t 

Mr.  Gray.  Yes;  a  part  of  the  entry  papers. 

Q.  And  thereafter  and  on  or  about  the — at  the  same  time  which 
you  executed  that  power  of  attorney  did  you  execute  an  affidavit 
which  is  attached  to  that  power  of  attorney  before  the  same  notary 

fublic  I — ^A.  That  is  my  signature.  I  don't  remember  exactly  what 
did  execute,  but  I  know  there  is  a  power  of  attorney.  Yes;  I  exe- 
cuted that  paper. 

Q.  At  the  time  you  executed  that  power  of  attorney,  or  at  any 
time  prior  thereto,  had  you  made  any  agreement,  or  had  you  any 
understanding,  with  Clarence  Cunningham  or  any  other  person  by 
the  terms  of  which  your  coal  claim,  or  any  interest  in  it,  or  any  part 
of  it,  should  inure  to  the  benefit  of  anyone  else  other  than  yourself ! — 
A.  No,  sir. 

Q.  Had  you  at  any  time  any  promise,  any  understanding,  or  agree- 
ment, or  were  you  under  any  promise  or  obligation  that  you  would 
join  your  claim  or  any  interest  in  it  for  the  purpose  of  working  or 
mining  it  with  any  other  claim  f — ^A.  No,  sir.  I  knew  hardly  any  of 
the  other  entrymen;  who  they  were;  hardly  knew  any  of  these  33 
men,  outside  of  Finch  &  Campbell. 

Q.  Did  you  thereafter  ana  on  the  30th  day  of  January,  1906, 
before  Mr.  P.  S.  E^iesow,  swear  to  an  application  for  patent,  which  is 
found  in  the  application  papers  which  I  now  hand  you  ? — ^A.  I  did. 

Q.  I  call  your  attention  to  the  following  language  m  that  affidavit: 

That  I  am  now  in  the  actual  poeeession  of  said  mine  through  my  duly  authorized 
agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  who  1  have  heretofore  appointed  as 
such  for  the  purpose  of  making  the  location  record  and  entry  of  said  coal  lands  for  me. 
and  in  my  name  and  through  nun  I  make  the  entry  for  mv  own  use  and  benefit,  ana 
not  directly  or  indirectly  for  the  use  and  benefit  of  any  other  party. 

Was  this  statement  true  at  the  time  you  made  it  f— ^A.  It  was. 

Q.  Mr.  Jones,  referrin^^  to  that  date,  had  you  ever  prior  thereto  had 
any  undeistancUng,  or  did  you  on  that  date  have  any  understanding 
or  agreement  with  any  person  or  persons,  any  association,  company, 
or  corporation,  under  or  by  the  terms  of  which  your  coal  claim  or  any 
part  or  interest  thereof  should  inure  to  the  benefit  of  such  other  per- 
son, association,  or  corporation! — ^A.  I  did  not. 

Q.  'Did  you  have  any  understanding  concerning  this  coal  claim  at 
aU  prior  to  that  time;  that  is,  how  you  should  develop  or  work  it  or 
mine  it  I — ^A.  No. 

Q.  Did  you  receive  from  a  man  by  the  name  of  Love  an  afhdayit 
at  any  time  for  you  to  execute  in  connection  with  this  application  for 
patent  I — ^A.  I  did. 

Q.  What  did  you  do  with  that  affidavit  f — ^A.  I  si^ed  it  and  sent 
it  back  to  him  just  like  I  did  all  the  other  affidavits  1  got  from  Cun- 
ningham. 

Mr.  Gray.  I  do  not  find  that  Love  affidavit  in  the  paoers  here. 
Are  you  willing  to  agree  that  such  affidavit  was  made  by  Mr.  Jones 
and  that  we  may  use  one  of  the  others  and  consider  it  the  same  as  if 
it  were  really  in  evidence  t 

Mr.  ^BRiDAN.  I  can  not  make  the  agreement  that  it  was  made  by 
him,  but  I  will  rely  upon  the  statement  of  the  register  and  receiver 
which  sets  out  the  papers  that  are  supposed  to  be  contained  in  that 


282  CT7KNINOHAM  COAL  ENTBIES. 

jacket^  and  I  believe  it  is  shown  as  missing,  but  I  am  not  goin^  to 
make  it  an  issue,  in  as  much  as  all  these  Love  afiBdavits  were  identical 
but  we  wiU  a^ree  that  these  are  exactly  the  same  as  it. 

Q.  You  returned  that  to  Mr.  Love  *— A.  Yes,  I  did.  I  remember 
about  it.  I  did  not  make  any  changes  in  any  of  the  affidavits  sent 
me.     I  signed  them  as  they  were  sent  me. 

Q.  Is  this  a  copy  of  a  letter  to  Mr.  Love  which  you  wrote  I — ^A. 
Yes;  that  b  the  letter,  I  guess. 

Q.  That  is  the  letter?— A.  Yes. 

Q.  Pursuant  to  that  letter  you  sent  and  returned  that  affidavit  to 
him  t— A.  Yes,  sir;  that  is  my  memory  of  it.  I  sent,  I  think  I  sent, 
everything  that  he  sent  me. 

Mr.  Gbat.  I  offer  in  evidence  the  letter  from  Mr.  Love  to  Mr. 
Jones;  it  is  offered  simply  for  the  purpose  of  supporting  Mr.  Jones's 
statement  concerning  tnis  matter  in  as  much  as  I  guess  the  affidavit 
is  apparently  missing  from  the  files. 

Tne  Commissioner.  It  may  be  admitted  and  marked  Claimant's 
Exhibit  5. 

(Paper  marked  Claimants'  Exhibit  5  admitted  in  evidence.) 

Mr.  Sheridan.  I  offer  no  objection  to  this. 

Q.  Can  you  say  from  memory  whether  or  not  the  affidavit  was  sub- 
stantially in  the  form  of  the  affidavit  of  Michael  Doneen  which  I 
hand  you.  Look  it  over. — ^A.  I  don't  believe  I  know.  I  can  read 
it  over. 

Q.  But  you  can  not  tell  t — ^A.  No ;  I  don't  think  I  could  tell  what  it 
was  in  detail. 

Q.  Do  you  recall  the  time  when  you  paid  the  United  States  for  your 
land,  Mr.  Jones  1— A.  Why,  I  think  it  was  in  the  spring  of  1907. 

Q.  I  hand  you  duplicate  receipt,  final  certificate,  dated  April  23, 
1907.— A.  That  is  when  I  got  my  receipt  and  sent  the  monej. 

Q.  How  long  before  had  you  sent  the  money  prior  to  that  tune  that 
you  got  the  receipt  ? — ^A.  It  was  only  a  short  time,  as  I  recall  it. 

Q.  Only  a  short  time  before  1 — ^A.  Yes. 

Q.  Referring  you  to  that  date  when  you  had  paid  the  Gk>vemment 
your  money  and  received  this  final  certificate,  had  you  ever,  prior 
thereto,  had  any  agreement  or  contract  with  any  person  or  persons 
under  or  by  the  terms  of  which  this  coal  claim  of  yours  in  Alaska  or  any 
part  or  interest  therein  should  inure  to  the  benefit  of  such  other  per- 
son ? — ^A.  No,  sir. 

Q.  Or  association  ? — ^A.  No,  sir. 

Q.  Had  you  made  any  contract  or  contracts  whatever,  or  did  you 
have  anv  understanding  concerning  what  you  would  do  with  that 
claim  wnen  you  secured  title  thereto  from  the  United  States  t — ^A. 
No.  sir;  I  never  had  anv  conferences  with  anyone  about  it. 

Q.  Ajiy  what  ? — ^A.  Never  had  anv  conferences  with  any  holder  or 
any  claimant  of  any  other  claims;  tnat  is,  these  33  men,  about  it. 

Q.  Were  you  under  any  obligation  or  promise  whatever  to  consoli- 
date or  comoine  it  with  any  otner  claim  or  claims  for  the  purpose  of 
mining^ or  working  it? — ^A.  No,  sir. 

O.  Did  you  ever  discuss  that  with  anyone  prior  to  that  timet — 
A.  No,  sir. 

Q.  Mr.  Jones,  after  you  met  Mr.  Clarence  Cunningham  on  that  first 
occasion  when  he  was  introduced  to  you  by  Mr.  Frank  Stevens  in  the 
Spokane  Hotel,  how  long  was  it  before  you  saw  him  ^gain  ? — ^A.  Well, 
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I  don't  know  just  how  long;  but  my  memory  is  I  only  saw  him  twice 
until  after  I  got  my  final  receipt.  Once  in  the  barber  shop  on  Post 
street,  and  another  was  on  Riverside.  He  was  coming  up  the  street 
with  his  wife  and  I  took  him  in  m^  automobile  and  brought  him  up 
with  me.    He  was  never  in  my  omce  to  talk  with  me. 

Q.  Did  you  have  any  conference  with  him  about  it  in  the  barber 
shop  and  ask  him  how  thin^  were  going? — A.  Yes,  sir;  I  asked  him 
how  things  were  going  in  Alaska  and  he  gave  me  some  answer,  but  I 
don't  remember  what  it  was. 

Q.  Nor  in  th^  automobile? — ^A.  Oh,  his  wife  was  along  and  we 
talked  about  the  weather.     We  did  not  talk  about  anything  material. 

Q.  From  the  time  you  first  saw  Cunningham  and"  authorized  him 
to  make  a  location  for  vou  in  Alaska  of  your  coal  claim,  until  jrou 
received  your  final  certincate,  had  you  had  any  conference  or  meeting 
with  any  other  person  or  persons  who  had  adjoining  coal  claims  ?— A. 
No,  sir;  I  have  not. 

Q.  Concerning  the^  same? — A.  No,  sir.  The  onhr  thing  I  can 
remember  about  is  going  up  to  Finch  &  CampbelPs  office  after  getting 
a  draft  and  asking  tnem  if  they  had  p>aid  their  draft,  and  I  thought  u 
they  had  I  would,  pajr  mine.  That  is  the  only  talk  I  had  about  it. 
I  went  up  there  to  their  office  at  one  time  to  see  some  samples  of  coal 
R.  K.  Neill  had  brought  down.     I  think  that  is  the  whole  talk  about  it. 

Q.  Do  you  know  where  you,  or  from  whom,  you  received  this 
application  for   patent  you  swore   to? — ^A.  That   application   for 

Satent,  I  received  that — MuUen,  wasn't  it — application  for  patent, 
[o.  I  don't  believe  I  know. 

^  Q.  To  refresh  your  recollection,  did  you  receive  it  from  Mr.  Cun- 
ningham at  any  time? — A.  Yes;  I  received  it  from  Mr.  Cunningham. 

Q.  Did  he  hand  it  to  you  or  mail  it  to  you  ? — A.  Mailed  it  to  me. 

Q.  Your  memory  is  clear  on  that,  is  it  ? — A.  Yes. 

Q.  And  you  executed  it  and  returned  it? — ;A.  I  did. 

Q.  Mr.  Jones,  I  call  your  attention  at  this  time  to  the  minutes  of  a 
meeting  of  the  owners  of  coal  claims  held  on  May  15th,  1907,  marked 
"Claimants'  Exhibit  3."  I  wish  you  would  read  that  [handing  wit- 
ness paper].  I  know  the  general  trend  of  this,  I  guess. — ^A.  I  have 
not  reaa  it  every  word., 

Q.  Were  you  present  at  that  meeting? — A.  Yes,  I  think  I  was — 
yes,  I  was. 

Q.  Subsequent  to  that  meeting,  did  you  ever  attend  any  other  ? — 
A.  The  meeting  of  the  16th  of  July,  1907,  attached  there,  at  which 
other  owners  of  coal  claims  were  present.  Yes,  on  the  16th  of  July, 
I  think;  yes. 

Q.  Are  those  correct  copies  of  the  proceedings,  as  you  recall 
them  ? — ^A.  Well,  I  would  not  know  whether  they  were  correct  or  not 
in  every  detail.  There  might  be  some  details  there  not  absolutely 
corre9t,  but  in  a  way,  they  are. 

Q.  Did  you  examine  this  Exhibit  4  ? — ^A.  The  first  conference  I  ever 
attended  of  this  nature — I  didn't  imderstand — is  there  something 
here.    I  don't  understand. 

Q.  Referring  to  Claimants'  Exhibit  4  of  date  July  16,  1907? — 
A.  I  did  not  understand  that  all  members  were  to  ratify  any  action 
taken  by  the  committee.    I  did  not  understand  that  was  the  case. 

Q.  At  that  meeting,  you  say  you  did  not  understand  that  the 
members  who  were  present  agreed  to  ratify  any  action  taken  by  this 
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committee  f — A.  No,  sir;  we  were  not  bound  to  ftnj  action  taken  by 
the  committee.    That  is  not  true. 

Q.  What  was  your  understanding  1 — ^A.  Why,  the  way  I  under- 
stand it  was :  Mr.  Cunningham — these  Guggenheim  fellows  had  been 
talking  to  Mr.  Cunningham,  and  as  a  matter  of  courtesy  this  com- 
mittee was  appointed  to  talk  with  them  some  more.  That  was  the 
proposition. 

Q.  Did  you  agree  at  that  time,  or  at  any  time,  to  be  bound  by  the 
action  taken  by  that  committee? — ^A.  No,  sir:  1  did  not. 

,Q.  Did  you  ever  agree  to  any  action  which  they  did  take  1 — A.  No, 
sir. 

Q.  Upon  the  return  of  that  committee  from  Salt  Lake,  consisting 
of  Mr.  Campbell,  Mr.  Cunningham,  and  Governor  Moore,  did  vou  see 
the  memoranda  of  proposal  whicn  they  had  entered  into  tnere~ 
A.  I  did. 

Q.  What  action,  if  any.  did  ^ou  take  in  connection  with  that 
A.  I  didn't  do  anything^  about  it. 

Q.  Why  not? — ^A.  Why,  because  I  did  not  want  to.  I  was  not 
wUling  to  enter  into  any  agreement  like  that,  and  in  fact  there  hadn't 
anythmg  been  proposed  to  me  that  I  was  willing  to  do  or  wanted  to 
do  with  reference  to  the  matter  at  all.  At  one  of  these  meetings 
thev  wanted  to  put  me  on  a  committee  and  I  refused  to  act. 

Q.  Did  you  make  any  agreement  on  the  16th  of  May  of  the  meet- 
ing on  the  16th  of  Julv  or  at  any  time  between  those  dates  as  to  what 
disposition  you  would  make  of  your  coal  claim  ? — ^A.  I  did  not. 

Q.  Did  you  make  any  agreement  subsequent  to  the  visit  of  these 
gentlemen  to  Salt  Lake  as  to  what  you  would  do  with  it  ? — ^A.  No. 

Q.  And  vou  say  you  declined  to  participate  in  it  or  carry  out  such 
agreement? — ^A.  laid. 

Q.  Now,  Mr.  Jones,  did  you  understand — or,  state  what  that  under- 
standing was  a  little  more  fullv,  Mr.  Jones,  as  to  the  power  and  author- 
ity which  this  committee  had  m  going  to  Salt  Lake. — ^A.  Why^  they 
did  not  have  any  authority  to  bind  me  to  any  agreement.  I  did  not 
understand  that  they  had  authority  to  bind  any  of  the  parties  present 
to  any  agreement.  It  was  a  matter — I  did  not  understand  there  was 
any  particular  ground  to  bind  any  of  us  to  anything.  In  fact,  I  know 
there  was  not  any. 

Q.  I  wish  you  would  state  whether  or  not  on  or  prior  to  the  15th 
of  May,  1907,  the  date  of  that  meeting,  you  had  ever  discussed  with 
the  other  entrymen  the  question  of  the  joint  operation  or  the  joint 
mining  of  your  claim  with  others?— A.  I  did  not. 

Q.  I)id  you  have  any  understanding  of  any  nature  whatsoever  with 
reference  thereto  prior  thereto? — ^A.  No,  sir;  I  never  had  any  talk 
with  an^  of  them,  unless  we  had  street  talk,  passing  along  the  street, 
or  meeting  on  railroad  trains,  or  something  like  that.  Never  had 
any  conference  with  a  solitary  one  of  them  prior  to  this  May  15th 
or  prior  to  the  23rd  when  I  got  my  receipt — the  23rd  of  April,  1907, 
when  I  got  my  receipt. 

Q.  Now,  Mr.  Jones,  did  you  ever  make  any  deed  for  your  claim  I — 
A.  I  did  not;  no,  sir. 

Q.*  To  anyone  ? — ^A.  To  no  one. 

Q.  I  now  call  your  attention  to  Government  Exhibit  28,  and  par- 
ticularly to«the  last  page  thereof,  and  ask  you  if  that  is  your  signa- 
ture ? — ^A.  That  is  my  signature. 
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Q.  I  desire;  Mr.  Jones,^  that  you  shall  ezamme  the  affidavit  made  by 
you  on  the  23d  of  Apnl,  1908,  and  sworn  to  by  you  before  F.  6. 
mesow. — ^A.  Yes,  sir,  that  is  my  signature,  and  I  see  they  have  got 
it  numbered  12  Maxine  claim.     That  is  not  my  claim. 

Q.  Referring  to  that,  Mr.  Jones,  where  cud  you  get  that  affi- 
davit?— ^A.  Had  it  sent  to  me  by  Mr.  Glavis. 

Q.  What  did  you  do  when  you  got  that  affidavit  ? — ^A.  I  signed  it 
and  handed  it  to  Mr.  Kiesow  to  take  the  acknowledgment,  and  I 
wrote  a  letter  to  Mr.  Glavis  and  sent  it  back  to  him. 

Q.  State  what  consideration  you  gave  to  the  affidavit  of  Mr.  Cun- 
ningham, to  which  this  was  attached. — ^A.  Why,  anything  that  the 
land  office  fellows  sent  me  that  was  indorsed  bv  Chinningham,  I  signed. 

Q.  State  if  you  examined  that  affidavit  of  Mr.  Cunningham  care- 
fully to  ascertain  what  was  in  it  before  signiiig  that  affidavit  ? — ^A.  I 
did  not  read  it  very  carefully.  I  probably  read  it.  ^  I  could  state  I 
did  read  it,  especially  the  amount  of  wok  part  of  it.  I  read  that 
through  and  I  mav  have  read  the  other,  too. 

Q.  Ixt  this  affidavit,  made  by  jou  in  the  State  of  Washington, 
county  of  Spokane,  I  call  attention  to  the  following:  ''Arthur  D. 
Jones,  being  first  duly  sworn,  on  oath  deposes  and  sajrs:  I  am  the 
identical  pers(xi  who  made  Alaska  coal  land  entiy  No.  12.  known  as 

the  Maxine  claim,  embraced  in  land  survey  No.  .       Is  that 

coTvect?— A.  No,  sir;  my  claim  is  No.  7.  It  is  the  Calais.  I  don't 
know  how  to  pronounce  it,  but  C-a-1-a-i-s  is  the  way  it  is  spelled. 

Q.  How  dia  you  happen  to  swear  to  the  affidavit  as  being  the  owner 
of  the  Maxine  claim  ?— A.  I  guess  I  couldn't  have  read  it  thoroughly. 

Q.  And  I  am  acquainted  with  all  of  the  entrymen — ^I  will  ask  you 
if  that  is  correct  *;— A.  Well,  I  am  not  acquainted  with — at  that  tune 
I  was  not  acquainted  with  more  than  one-fourth  of  them.  I  am 
acquainted  with  more  of  them  now.  I  met  them  more  in  the  last  few 
months,  particularly  another  Mr.  Jones  there;  I  never  knew  him 
until  about  six  months  ago. 

Q.  Now.  I  call  your  attention  to  the  following  language  in  this 
affidavit:  I  know  of  my  own  personal  knowledge  that  the  state- 
ments made  in  the  foregoing  affidavit  are  true  in  so  far  as  they  per- 
tain to  the  Guggenheim  syndicate  and  the  understanding  existinj^ 
among  ourselves  as  to  the  disposition  of  our  claims.  I  know  posi- 
tively that  the  Guggenheims  had  nothing  to  do  with  our  claims  miat- 
soever.  We  have  the  imderstanding  among  ourselves  that  when 
title  was  secured  we  would  form  a  company  and  combine  the  entire 
group,  since  conditions  are  such  that  one  claim  could  not  be  profitably 
minea,  as  anyone  familiar  with  coal  mining  appreciates."  Now,  what 
did  you  refer  to  there  in  connection  with  tne  statements  th&t  there 
had  been  an  understanding  f— A.  Why,  as  I  told  you  a  minute  ago, 
as  I  testified  in  answer  to  another  question,  I  always  have  had,  and 
do  now — anything  that  the  United  States  land  officials  sent  me  that 
was  indorsed  by  Cunningham  I  executed  and  sent  back. 

Q.  I  call  your  attention,  Mr.  Jones,  to  the  last  paragraph  of  the 
minutes  of  tne  meeting  of  May  15,  1907,  in  which  it  is  saidC  '^There- 
upon,  upon  motion  of  Mr.  Sweeny,  and  seconded  by  Mr.  Finch,  the 
chairman  was  authorized  to  appomt  a  committee  of  five  to  organize 
a  corporation  for  the  purpose  of  acquiring  the  coal  claims  owned  by 
those  present,  and  those  of  such  other  coal  claim  owners  as  might 
desire  to  join  the  corporation  and  secure  deeds  to  mining  claims  and 
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issue  receipt  and  take  all  necessary  steps  for  the  organization  of  the 
company  tor  the  transaction  of  business.  That  was  at  a  meeting  at 
whicn  you  were  present,  wasn't  it? — ^A.  Yes,  sir;  I  was  present  at 
tliis  meeting. 

Q.  Have  you  ever  had  any  conference  or  discussion  or  understand- 
ing of  any  kind  prior  to  that  time  with  relation  to  any  such  mat- 
ter ? — ^A.  No,  sir. 

Q.  Mr.  Jones,  now  referring  to  the  language  m  this  affidavit  which 
you  made  before  Mr.  Kiesow  on  the  23d  of  April,  in  which  you  say 
that  you  have  understood  among  ourselves  when  title  was  secured 
we  would  form  a  company  and  combine  the  entire  group,  etc.,  I  will 
ask  you  if  you  referred  to  any  other  understanding  than  the  one  at 
the  meeting  of  May  15,  1907;  and,  if  so.  I  want  you  to  state  what 
understandmg  it  was  f— A.  No ;  that  is  tne  only  understanding,  and 
I  don't  call  that  an  understanding.  But  there  was  no  other  at  all; 
no  other  excuse  for  such  statement. 

Mr.  Gbay.  If  your  honor  please,  I  think  that  is  all.  There  may 
be  one  or  two  questions  I  may  want  to  ask  Mr.  Jones  about  some 
other  matters  in  the  morning.  I  did  not  have  an  opportunity  to 
any  more  than  just  briefly  discuss  this  matter  with  Mr.  Jones  for 
about  three  minutes  the  other  day  before  he  went  on  the  stand,  and 
I  have  not  had  an  opportunity  to  since,  and  there  is  one  matter  that 
may  require  one  or  two  questions,  if  that  is  satisfactory  to  counsel. 

Mr.  Sheridan.  That  will  be  satisfactory  to  us. 

The  Commissioner.  Very  well. 

And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  9.30  a.  m.,  December  4,  1909,  at  9.30  a.  m. 


December  4,  1909 — 9.30  a.  m. 

inquiry  resumed. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  coimsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P;  Oray,  counsel 
for  the  claimants. 

ARTHUR  D.  JONES  on  the  stand. 

Cross-examination  by  Mr.  Sheridan: 

Q.  How  old  are  you  ? — ^A.  I  was  60  years  old  on  the  26th  day  of 
last  September. 

Q.  X  ou  became  interested  in  this  coal  claim  which  you  had  taken 
up  for  you  in  Alaska,  as  I  understand  you,  some  time  in  April  or  May, 
1903 1— A.  Yes,  sir. 

Q.  What  business  were  you  engaged  in  at  that  timet — A.  The 
same  business  that  I  am  now;  and  my  office  was  in  the  Empire  State 
Building. 

Q.  Wnat  business  is  that  1 — A.  Real  estate,  loans  and  renting,  and 
insurance  business. 

Q.  You  have  about  how  many  years  been  in  that  business? — ^A. 
I  have  been  in  that  business  for  twenty-two  years  in  Spokane. 

Q.  I  understood  you  to  say  you  met  Mr.  Cunningham  through  a 
Mr.  Frank  Stevens  t— A.  I  dia;  yes,  sir. 

Q.  Ydio  is  Mr.  Stevens  1 — ^A.  Mr.  Stevens  was  a  particularly  good 
friend  of  mine.    He  and  I  had  some  business  relations  together  that 
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turned  out  very  nice  in  lands,  fanning  lands,  and  at  some  profit,  and 
I  knew  him  in  that  way  first  and  we  became  very  friendly. 

Q.  Was  Mr.  Stevens  in  any  way  interested  in  these  claims  in 
Alaska  ? — ^A.  He  was  in  the  oeginning,  but  Mr.  Stevens  died  in 
September,  1903. 

Q.  What  interest  did  he  have,  if  any,  in  the  claim  now  imder 
inquiry  t — ^A.  Why,  the  first  money  I  paid ;  we  had  a  common  accoimt, 
and  I  had  the  money  and  some  of  it  was  his.  The  first  $750  which 
was  paid,  and  I  think  also  the  next  payment  of  $250,  I  think  it  was 
$250— $250.40— right  close  to  $250. 

Q.  Now  this  was  the  same  claim  you  have  at  the  present  time  in 
which  you  are  interested  ? — ^A.  Well,  that — I  did  not  understand  that 
our  claim  was  located 

Mr.  Gbat.  Just  a  minute.  I  desire  to  object  to  that,  for  the  records 
themselves  show  that  the  application  for  patent  was  based  upon  loca- 
tions which  were  made  subsequent  to  that  time. 

Mr.  Sheridan.  I  submit  that  don't  do  any  damage  to  allow  the 
witness  to  explain  that. 

Mr.  Gray.  They  were  based  upon  locations  made  subsequent  to 
that  time,  and  the  records  themselves  show  it  to  be  so. 

The  CoMMissiONEB.  Answer  the  question. 

A.  Read  the  Question. 

(Question  reaa  by  the  reporter.) 

A.  That  is  not  what  was  located  at  that  time.  The  money  which 
was  paid  in  this  matter  was  paid  in  connection  with  other  busmess  we 
were  doin^. 

Q.  In  iaaskat — A.  No,  sir;  we  had  a  land  accoimt,  and  the  money 
which  was  paid  was  paid  out  of  our  copartnership  account  on  this,  the 
same  as  bemg  for  our  land  or  anything  else  that  we  were  interested  in 
together;  that  was  the  way  it  was  done. 

Q-  Now,  the  question  I  asked,  or  intended  to  ask  you,  Mr.  Jones, 
if  I  did  not  make  it  clear  to  you,  is,  was  Mr.  Stevens  interested  in  this 
particular  cl&im  with  you  at  an}r  time  in  Alaska  ? 

Mr.  Gray.  Now,  in  what  particular  claim  ? 

Mr.  Sheridan.  In  his  own  claim  t 

Mr.  Gray.  The  Calais  I 

Mr.  Sheridan.  Yes. 

A.  Well,  he  was  interested  in  this  interest.  We  had  located  the 
claim — ^I  suppose  I  should  say,  yes,  this  claim,  but  the  claim  was  not 
located  then. 

Q.  It  was  a  i)artnership  claim  t — ^A.  It  was  at  that  time,  yes. 

Q.  That  was  in  1903  ?t-A.  Yes;  I  paid  the  money  out  or  our  part- 
nership accoimt. 

Q.  Now,  you  say  he  had  some  interest  in  that  interest.  What  do 
you  mean  by  that? — ^A.  Well,  candidly,  what  I  mean  by  that  is: 
That  Mr.  Stevens  asked  me  to  see  Mr.  Cunningham,  and  he  said  the 
expenses,  besides  that  $1,600,  the  way  I  understood  it,  would  be 
somewhere  between  $760  and  $1,000,  and  this  money  we  were  paying 
was  on  account  of  the  expenses,  that  we  were  paying  to  Mr.  Cunning- 
ham.   That  is  the  way  1  understood  it. 

O.  Now,  not  considering  the  $1,600,  which  was  subsequently  paid 
to  tne  Government  for  this  land,  wnat  was  the  purpose  for  which  that 
$760  to  which  you  refer  was  advanced  to  Mr.  Cunningham  f— -A.  Well, 
that  was  to  pay  Mr.  Cunningham  for  his  services  in  this  matter  of  the 
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land,  the  way  I  understood  it,  although  I  must  admit  I  never  under- 
stood what  that  was  for  in  detail,  because  'Mi.  Stevens  did  the  taUdng 
with  Mr.  Cunningham  and  I  never  would  be  in  this  if  it  was  not  for 
Stevens,  and  he  attended  to  iJie  details  \mtil  he  died.  I  did  just  what 
Stevens  said.  He  had  been  instrumental  in  assisting  me  in  making 
some  money,  and  I  went  along  because  he  wanted  me  to,  and  I  never 
asked  about  details  when  I  saw  Cuimingham — I  saw  him  so  very 
little — and  then  when  Frank  died,  I  attended  to  fixing  up  our  affairs 
with  the  widow,  and  I  just  kept  going  along. 

Q.  Now,  this  $750  to  which  you  referred  was  given  to  Mr.  Cunning- 
ham some  time  in  1903 1 — ^A.  i  es;  that  was  April,  1903. 

Q.  When  did  you  say  Mr.  Stevens  died  ? — ^A.  He  died  in  Septem- 
ber, 1903;  I  believe  it  was  the  25th.  I  think  we  buried  him  here  on 
the  30th  of  September,  1903. 

Q.  When  did  you  say  it  was  that  vou  first  met  Mr.  Cunningham  in 
connection  with  that  one  claim? — ^A.  It  was  in  April — ^in  l&rch  or 


April.    I  believe  I  said  April  or  May  yesterday.    It  was  March  or 
April  I  met  him.     I  think  it  was  April. 

Q.  1903 1 — ^A.  1903,  because  I  paid  the  money  on  the  23d  of  April, 
or  the  latter  part  of  April,  1903,  and  I  met  him  just  probably  a  day  or 
two  before,  out  it  might  have  been  a  few  days  longer  than  that 
before. 

Q.  Now,  Mr.  Jones,  give  us,  just  as  near  asyou  can,  the  substance 
of  what  conversation  you  had  with  Clarence  CHmningham  concerning 
this  land  the  first  time  vou  met  him  t— A.  Well,  I  went  with  Mr. 
Stevens  to  the  Hotel  SpoKane  and  we  met  Mr.  Clarence  Cunningham. 
I  never  met  him  before,  and  Mr.  Stevens  and  Mr.  Cunningham  did 
nearly  all  the  talking.  I  said  hardly  anything;  and  they  just  simply 
told  me — ^Mr.  Cunningham  told  me  about  his  trip  to  AlasKa  and  about 
the  country  there,  about  his  locating  the  claims  there  for  Finch  & 
Campbell  and  for  himself,  and  I  think  he  mentioned  also  R.  K.  Neill, 
and  ne  mentioned  some  names  of  some  other  pessons  tJiat  I  did  not 
know,  and  am  not  sure  now  what  names  they  were,  because  these 
three,  outside  of  himself,  were,  as  I  remember  it,  an  of  the  men  I 
knew  at  that  time.  - 

Q.  Now,  Mr.  Jones,  in  this  conversation  which  you  had  with  Mr. 
Cunningham,  as  just  described  by  you,  in  the  presence  of  Mr. 
Finch 

A.  (Iiiterrui)ting.)  In  the  j>resence  of  Mr.  Stevens. 

Q.  (Continuing.)  In  the  presence  of  Mr.  Stevens,  I  should  say — did 
you  or  did  you  not  consider  the  feasibiUty  of  developing  that  claim 
that  you  proposed  to  take  iip?— A.  Why,  I  did  not  go  into  the 
details,  dia  not  talk  of  the  work  at  that  time  at  all  with  Mr.  Cunning- 
ham.   There  was  nothing  said  about  th^t,  absolutely  nothing. 

Q.  But  was  it  prior  to  this  <^onverBation  that  you  had  paid  him 
$750?— A.  No; it  was  after. 

Q.  About  how  long  after) — ^A.  Well,  it  might  have  beau  only  a 
day  or  two;  and  it  might  have  beea  a  month.  It  was  afterwu-ds, 
anyhow. 

Now,  before  you  gave  him  this  $750  did  you  have  any  discussion 
with  him  as  to  the  feasibility  of  operatinjg  that  property,  fund  possible 
expenses,  etc.  t — ^A.  No,  sir;  did  xiot  go  mto  that  at  aQ.  If  there  was 
any  talk  about  that  at  all,  it  was  done  between  him  and  Stevens, 
beoauise  we  did  not  talk  about  it.    He  just  said  it  was  a  good  thing. 
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I  have  had  sad  experience  about  things  in  mining  and  I  was  not  very 
enthusiastic.  They  always  say  it  is  a  great  thing,  a  good  thing. 
Miners  never  go  into  many  details. 

Q.  Mr.  Joneq,  did  you  ever  receive  any  accounting  from  Mr.  Cun« 
ningham  for  the  e^enditure  of  this  $750  which  was  paid  him  in 
19(H  ? — ^A.  Why,  I  received  statements  from  him,  yes. 

Q.  Statemcoits? — ^A.  Yes. 

Q.  What  did  you  understand  at  the  time  yoil  gave  him  the  $750, 
just  generally,  what  he  was  to  spend  it  for  ? — ^A.  Why,  I  supposed  it 
was  for  railroad  fare,  expenses,  men  locating  claims,  engineers,  and 
things  like  that. 

Q.  Was  that  $750  sent  by  you  through  a  bank,  or  was  it  given 

Eersonally  to  Mr.  Cunniiighamt — A.  I  think  it  was  sent  to  him,  or 
e  drew  a  draft  on  me.  I  can  not  tell  which.  But  I  don't  think  he 
came  to  my  office  and  got  it.    I  think  it  was  sent  to  him. 

Q.  Do  you  recall  through  what  bankf — ^A.  No,  sir;  I  do  not. 

Q.  Do  you  recall  whether  Mr.  Cunningham  was  here  in  the  States 
or  m  the  district  of  Alaska  at  the  time  the  monev  was  sent  out  1 — 
A.  Oh,  I  think  it  was  sent  to  him  at  Seattle,  or  else  he  drew  on  me 
from  Seattle;  but  I  am  not  sure  about  that. 

Q.  Now,  then,  when  did  you  next  meet  Clarence  Cunningham  after 
thatt — ^A.  Well,  I  could  not  be  absolutely  sure  about  tnat,  but  I 
don't  believe  I  saw  Mr.  Cimningham  only  twice  before  the  time  of 
the  meeting  in  Mav,  1907.    I  don't  believe  I  did. 

Q.  Do  you  recall  where  this  second  meeting  occurred  I — ^A.  Well, 
I  met  him  once  in  the  barber  shop  on  Post  street,  and  I  met  him  with 
his  wife  on  Riverside  avenue.  1  was  coming  with  my  automobile 
along  Front  street,  and  they  were  walking  along  and  I  asked  them 
to  get  in  the  back  seat,  and  m  six  blocks  we  were  at  the  office  and  did 
not  have  time  to  talk  about  anything,  just  passed  the  time  of  day, 
and  I  told  the  chauffeur  to  take  them  wherever  they  wanted  to  go  and 
I  got  out  at  my  office. 

Q.  Now,  between  the  occasion  of  this  first  meeting  with  Clarence 
Cunningham,  in  1903,  and  these  subsecjuent  encounters  with  him, 
casually  meeting  him  on  the  street  or  in  the  barber  shop,  did  you 
have  any  correspondence  with  him  concerning  this  claim  t— A.  I  did 
not  write  to  him  about  it. 

Q.  Did  you  write  anyone  about  it? — ^A.  No,  sir;  I  don't  think  I 
did.    I  don't  remember  that  I  did.    I  feel  almost  sure  about  that. 

Q.  But  he  called  on  you  from  time  to  time  for  money  and  you 
remitted  it  during  that  period? — ^A.  Yes;  he  drew  drafts  upon  me, 
and  generally  I  went  up  to  Finch  &  Campbell's  to  see,  ask  if  they 
had  paid  theirs,  and  if  tnev  said  they  did,  I  did. 

Q.  .About  how  frequently  in  the  year  did  Mr.  Cunningham  draw 
on  you?— A.  Oh,  I  couldn  t  tell  you  that.  There  was  one  time  it 
went  over  a  year,  and  maybe  a  year  and  a  half  he  did  not  draw  on 
me  for  anything.  I  think  that  was  the  longest  spell,  though.  It 
generally  came  regularly. 

Q.  But  general^  about  how  often  in  a  year  did  he  call  on  you  for 
money  I— A.  Oh,  probably  a  couple  of  times  a  year,  outside  of  this 
one  tune,  $100  or  somethmg  like  that. 

Q.  During  what  year  was  it  he  did  not  call  on  you  ? — A.  1  think 
he  did  not — ^I  did  not  pay  anything,  however,  during  the  year  1908; 
don't  believe  I  paid  anytning  during  the  year  1908. 
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Q.  That  is  the  year  to  which  you  referred  when  saying  that  during 
one  year  he  did  not  draw  on  you? — ^A.  Well,  I  would  not  say.  1 
did  not  pay  all  of  his  drafts  when  they  came.  He  may  have  c&awn 
on  me  dunn^  that  time,  but  I  don't  think  he  did.  Now,  there  was 
a  couple  of  drafts  I  did  not  pay  when  they  came. 

Q.  Do  you  recall  in  what  year  you  aid  not  pay  drafts  I — ^A.  I 
paid  them  afterwards,  but  I  did  not  pay  them  when  they  came. 

Q.  Any  particular  reason  for  not  domg  so? — ^A.  Oh,  I  suppose  I 
was  out  of  the  city  or  something.  I  am  away  considerably;  nave  to 
be.  I  probably  was  out  and  the  secretary  did  not  know  about  it 
and  did  not  pay  them. 

Q.  When  did  you  first  become  aware  of  the  fc^^t  that  Clarence 
Cunningham  was  to  be  paid  a  salary,  as  testified  to  by  you  1 — ^A.  I  did 
not  blow  that  until  I  saw  it  in  the  newspapers  lately. 

Q.  On  the  occasion  of  this  conyersation  oetween  Mr.  Stevens  and 
Mr.  Cunningham  and  yourself  in  1903,  here  in  Spokane,  as  I  under- 
stand you,  you  did  not  discuss  the  question  of  cooperation  in  devel- 
oping the  claims? — ^A.  No,  sir;  we  didn't. 

Q.  Nor  of  building  a  railroad  ? — ^A.  No,  sir. 

O.  Nor  of  combining  the  claims  for  the  purpose  of  economy? — 
A.  No,  sir,  there  wasn't  a  word  said  about  anything  of  that  kind. 

O.  What  was  your  idea  in  taking  up  this  claim,  Mr.  Jones  ? — 
A.  j3ecause  Stevens — he  was  an  old-time  mining  man — and  Cunning- 
ham said  it  was  a  good  thing,  and  coal  was  going  to  become  more 
valuable,  and  Stevens  and  I  had  made  some  money  together,  and  he 
was  first  responsible  for  the  money  we  had  made,  he  was  my  partner, 
and  he  said  it  was  all  right,  and  I  went  in  with  him. 

Q.  Did  you  have  any  idea  at  the  time  you  took  it  up  as  to  the 
manner  you  would  take  and  develop  it  ? — ^A.  No,  sir;  I  did  not  expect 
to  get  very  much  out  of  it. 

Q.  Now,  as  I  understand  you,  Messrs.  Finch  &  Campbell  and  Clar- 
ence Cunningham  were  all  of  the  entrymen  you  knew  at  the  time  you 
took  up  this  claim  ? — ^A.  And  R.  K.  J^feill. 

Q.  And  R.  K.  Neill  ?— A.  I  think  he  spoke  of  R.  K.  Neill.  Don't 
misunderstand  me  about  that.  All  the  entrym'^n  that  I  knew  he 
mentioned  to  me  that  were  going  in  at  the  hotel.  There  may  have 
been  some  he  did  not  mention  that  I  knew,  because  I  did  know  some 
of  the  other  entrymen.  I  knew  Mr.  Collins,  of  Rockford,  for  many 
years,  but  it  was  quite  a  while  after  that  before  I  knew  he  had  an 
mterest  or  had  taken  a  claim. 

Q.  Mr.  Jones,  I  now  hand, you  Government  Exhibit  6,  and  ask  you 
to  state  if  you  ever  received,  from  Clarence  Cunningham  or  anybody 
else,  such  a  statement  as  is  set  out  in  that  exhibit. — ^A.  Why,  1  think 
I  did.     Yes,  I  think  so. 

Q.  From  whom? — ^A.  I  think  I  received  that  through  the  mail 
from  aarence  Cunningham. 

Q.  Do  you  recall  approximately  when? — ^A.  Oh,  I  could  not  say 
when.  About  that.  T  don't  know.  I  see  the  date  there,  1904.  I 
suppose  that  is  the  time.     I  could  not  say  when. 

Q.  I  now  hand  you  Government  Exhioit  6,  and  ask  you  to  state 
if  at  any  time  you  received  from  Clarence  Cunningham  or  any  other 

r^rson  such  a  statement  as  is  set  out  in  this  exhibit, — ^A.  No,  1  think 
got  this  from  him  also. 
Q,  From  Clarence  Cunningham? — ^A.  I  think  I  did;  yes,  sir. 
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Q.  Do  you  recall  when  I — A.  I  could  not  say  when. 

Q.  I  now  hand  you  Goyemment  Exhibit  7,  which  is  the  report  of 
H.  L.  Hawldns  on  this  group  of  entries  and  ask  you  if  you  ever 
received  this  report  from  Mr.  Cunningham  [handing  paper  to  wit- 
ness].— ^A.  Oh.  I  probably  received  this,  but  I  don't  remember  much 
about  this.     I  hardly  tmnk  I  got  it,  but  I  probably  did. 

Q.  Would  reference  to  the  map  which  is  attached  to  it  refresh 
your  memory  in  any  way  respecting  itI-A.  I  don't  remember 
seeing  this  map  imtil  a  few  days  ago;  and  when  I  saw  it  a  few  days 
ago  i  did  not  remember  of  ever  seeing  this  map  before. 

Q.  Now,  Mr.  Jones,  I  hand  you  Government  Exhibit  8  and  ask 

?rou  to  state  if  jou  ever  received  such  a  statement  as  therein  set  out 
rom  Mr.  Cunmngham  [handing  witness  paper]. — ^A.  I  don't  remem- 
ber that  at  all. 

Q.  I  now  hand  you  Government  Exhibit  9  and  ask  you  to  state 
if  you  ever  received  such  a  statement  as  that  from  Mr.  Cunning- 
ham [handing  witness  paper]. — ^A.  I  think  I  received  that.  That 
is  my  recollection. 

O.  You  do  not  recall  when  ? — ^A.  No,  I  do  not.  Probably  received 
it  about  that  date  somewhere. 

Q.  Now,  jon  stated  you  had  no  correspondence  with  Mr.  Cun- 
ningham durihg  this  time,  at  the  time  you  first  sent  him  up  there  ? — 
A.  1  don't  beUeve  I  ever  wrote  to  Mr.  Cunningham. 

Q.  Did  he  ever  write  you  at  any  time  while  ne  was  away  concern- 
ing this  matter  other  than  the  drafts } — ^A.  And  reports. 

Q.  And  these  communications  which  you  have  just  identified? — 
A.  1  don't  think  so.  Just  matters  in  connection  with  what  he  was 
doing. 

Q.  You  don't  recall  having  received  any  letters  from  Mr.  Cunning- 
ham other  than  the  matters  set  out  in  these  exhibits? — ^A.  I  have 
received  more  things  than  you  have  shown  me,  more  papers  and 
things. 

Q.  You  say  you  have  ? — ^A.  Yes,  sir. 

Q.  What  was  the  nature  of  those  papers? — ^A.  They  had  just 
reference  to  this  matter. 

Q.  Letters? — ^A.  Well,  mostly  statements,  saying  at  the  bottom 
that  another  draft  would  be  coming.  Did  not  write  me  in  a  social 
way  about  it. 

Q.  Now,  did  he  write  you  any  letters  other  than  these  statements, 
any  letters  explaining  these  statements  or  explaining  the  claims  ? — 
A.  Well,  I  think  he  did  write  some  letters  outside  of  these  statements 
explaining  about  the  things. 

Q.  Were  those  statements  generally  accompanied  by  letters  from 
Mr.  Cunningham  transmitting  them  to  you?— A.  No,  sir;  I  do  not 
think  so. 

Q.  Just  merely  inclosed  in  the  envelope,  in  that  form,  and  sent  to 
you? — ^A.  Virtually, 

Q.  Have  you  preserved  any  letters  you  may  have  received  from 
Cunningham  in  tnis  connection  ? — ^A.  Well,  all  I  preserved  I  gave  to 
my  attorney  in  this  case  here. 

Q.  I  now  call  attention  to  Government  Exhibit  3,  part  of  which 
exhibit  consists  of  a  copy  of  what  is  known  as  the  Cunningham  jour- 
nal, and  I  will  ask  jou  to  scan  this  exhibit  and  state  whether  or  not 
you  ever  saw  the  original  of  which  this  is  a  copy,  and,  if  so,  under  what 
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circumstances? — ^A.  No,  I  never  saw  that:  that  is,  I  never  saw  what 
this  refers  to.  This  has  2  or  3  pages.  I  dcm't  know  anything  about 
anything  like  that.    I  have  not  seen  that. 

Q.  You  refer  to  the  first  pages  of  the  copv  of  the  Cunningham  jour- 
nal as  shown  in  Government  Exhibit  3t — ^A.  Tes^  sir. 

Q.  Now,  with  reference  to  these  statements  on  pa^e  1  on  this  copv 
of  tne  Cunningham  journal  concerning  the  one-eignth  interest  in  eacn 
of  the  claims  or  stock,  or  a  one-eighth  interest  was  to  issue  to  Mr. 
Cunningham  for  services  in  securing  said  lands,  what  do  you  know 
about  tnat? — ^A.  I  don't  know  anything  about  it  only  wluit  I  have 
heard  lately. 

Q.  How  lately  t — ^A.  Since  this  matter  has  been  before  the  pubUc 
here,  the  last  month  or  two. 

Q.  Did  you  have  such  an  agreement  with  Cunningham? — ^A.  No 
agreement  with  Cunningham,  and  I  never  heard  of  any  agreement 
being  made  of  that  kind. 

Q.  I  now  call  your  attention  to  Exhibit  28,  consisting  of  a  copy  of 
the  affidavit  of  Clarence  Cunningham,  dated  March  6,  1908,  and  exe- 
cuted before  L.  R.  Glavis,  ana  yoiu*  corroboration  thereof,  dated 
April  23,  1908,  and  executed  before  one  Keisow,  a  notary  public,  and 
ask  you  to  state  in  your  own  words,  Mr.  Jones,  how  it  was  that  this 
affidavit  came  into  your  possession  and  how  long  you  had  it,  and 
whether  or  not  you  signed  it  ?;— A.  It  was  sent  to  me  by  Mr.  Glavis, 
and  the  letter  accompanying  it  asked  me  to  sign  it,  and  I  signed  it, 
and  I  wrote  him  a  letter  returning  it  to  him,  andl  did  it  within  a  very 
few  days.    He  wrote  me — ^he  wrote  me  on  the  18th. 

Q.  Of  what  ?— A.  The  18th. 

Q.  Of  what  month  ?— A.  Of  April. 

Q.  Of  what  year  ?— A.  Of  1908.  I  have  the  letter  rigl>t  here.  That 
is  tne  best  evidence,  I  guess,  of  when  he  wrote  me.  IWitness  refers 
to  naper.] 

Q.  You  have  a  copy  of  it  ? — ^A.  April  18,  of  1908,  is  when  he  wrote 
me.  and  I  answered  tne  letter  on  April  23,  1908,  returning  this. 

Q.  Returning  this  ? — ^A.  Yes,  and  I  signed  it,  and  that  is  my  signa- 
ture [examines  paper].  Yes,  that  is  my  signature.  It  refers  to  the 
Maxine  claim,  it  didn't  refer  to  my  claim,  but  I  signed  it  just  the 
same. 

Q.  Now,  I  call  ^our  especial  attention  to  that  part  of  this  exhibit 
which  is  filled  in  with  blue  typewritten  letters,  and  I  ask  you  to  state 
wher^  those  words  appearing  m  blue  ink,  appearing  on  that  corrobora- 
tive affidavit,  were  written  in  by  the  typewriters— A.  I  don't  know 
where  they  were  written  in — the  chances  are — ^I  don't  know  where 
they  were  written. 

(j.  Do  you  recall  whether  or  not  the  spaces  upon  which  they  were 
written  were  blank  when  you  received  this  affidavit? — ^A.  No,  sir;  I 
do  not.  I  just  signed  it  and  gave  it  to  the  notary  public,  and  he 
attended  to  the  balance  of  it.  He  wrote  the  letter  that  sent  it  to 
Mr.  Glavis. 

Q.  Who  did  ?    The  notary  public  ? — ^A.  Yes,  sir. 

Q.  Who  was  that  notary  f — ^A.  No.  I  will  have  to  take  that  back. 
He  didn't  write  tlus  letter.    I  wrote  this  letter  myself. 

Q.  Returning  the  affidavit ? — ^A.  Yes,  sir.  He  usually  did  it;  usu- 
ally signing  it  is  all  I  did;  gave  it  to  him  and  he  did  the  rest. 
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Q.  Now.  70U  state  you  can  not  recaU  who  filled  in  this  name 
''Arthur  D.  Jones"  on  the  blank  of  the  Maxine  claim? — ^A.  No,  sir; 
and  I  really  do  not  know. 

Q.  You  said  you  have  with  you  a  copy  of  Mr.  Glavis's  letter  of 
transmission:  is  that  correct ) — ^A.  I  have  the  letter. 

Q.  What  did  Mr.  Glavis  say  to  you  in  this  letter  I— A.  He  asked  me 
to  sign  this. 

Mr.  Sheridan.  Have  counsel  for  the  claimants  any  objection  to 
that  letter  being  exhibited  to  me  t 

Mr.  Hughes.  I  don't  think  we  want  to  have  Mr.  Glavis's  testimony 
unless  it  is  sworn  to,  is  the  way  I  feel  about  it. 

Mr.  Sheridan.  Have  counsel  for  claimants  any  objection  to  this 
letter  being  called  in  as  an  exhibit  t 

Mr.  Gray.  Haven't  you  a  copy  of  it,  Mr.  Sheridan! 

Mr.  Sheridan.  That  is  not  answering  my  question. 

Mr.  Hughes.  I  did  not  understand.  There  is  no  objection  to 
turning  it  over  to  vou.  I  thought  you  asked  our  consent  that  it  be 
introduced  in  evidence.  I  do  not  think  it  is  competent  evidence, 
and  I  do  not  think  it  is  material.  I  have  no  objection  to  Mr.  Jones 
turning  the  letter  over  to  you  and  you  doine  what  you  hke  with  it, 
but  I  am  not  disposed  to  consent  to  the  introduction  of  it  in  evidence. 
I  want  Mr.  Glavis  to  testify  himself  with  regard  to  letters  and  not 
have  his  letters  be  substituted.  Now,  I  will  say  to  Mr.  Jones,  I  have 
no  objection  to  your  turning  that  letter  over  to  Mr.  Sheridan. 

The  Witness.  Want  the  answer,  too  ? 

Mr.  Hughes.  Oh,  no;  I  don't  think  so. 

Mr.  Gray.  You  have  got  the  answer. 

Mr.  Sheridan.  I  have  that.  This  letter  has  been  referred  to  by 
the  witness  and  therefore  I  think  it  will  help  to  clarify  things  b;^  having 
it  in  the  record.  Now,  reading  from  the  letter  from  Mr.  Glavis  to  the 
witness  now  on  the  stand,  which  letter  is  dated  Portland,  Greg., 
April  18,  1908, 1  quote  the  following: 

Mr.  Hughes.  I  do  not  like  to  interrupt  you,  but  1  submit  to  the 
commissioner  that  is  always  conceded  to  be  an  improper  method 
of  cross-examination  and  immaterial.  If  the  document  is  admissible 
as  evidence  it  speaks  for  itself,  and  to  quote  from  a  document  not  in 
evidence  is  improper  cross-examination;  and  I  think  that  either  coun- 
sel should  offer  it  subject  to  our  objection 

The  Commissioner.  I  think  that  is  the  proper  course. 

Mr.  Sheridan.  I  am  perfectly  willing  to  do  so.  I  have  offered 
counsel 

Mr.  Hughes.  I  think  if  it  is  introduced  it  should  be  subject  to  our 
objection;  and  of  course  the  same  objection  will  run  to  the  attempt 
to  quote  from  it  as  would  run  to  the  introduction  of  the  document. 

The  Commissioner.  Did  you  wish  to  offer  the  letter  in  evidence  t 

'Mr.  Sheridan.  Just  a  moment.  [Examines  paper.]  With  the  con- 
sent of  the  witness  from  whom  I  obtained  the  letter  I  now  offer  this  in 
evidence  as  an  ^dubit. 

Mr.  Hughes.  We  object  to  the  introduction  of  the  exhibit  in  evi- 
dence for  the  reason  it  is  incompetent  and  no  proper  foundation  has 
been  laid  for  its  introduction,  not  authenticated  or  sworn  to  by  Mr. 
Glavis;  and  we  further  object  to  it  upon  the  ground  it  is  irrelevant 
and  immateriaL 
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The  CoMMissiONEB.  It  may  be  received  and  marked  Qoyemmemt 
Exhibit  38. 

(Letter  marked  ''Govermnent  Exhibit  38"  admitted  in  evidence.) 

Q.  I  now  wish  to  quote  a  little  from  this  letter. 

Mr.  Gray.  Now,  if  the  commissioner  please 

The  CioMMissiONEB.  The  letter  speaks  for  itself,  and  it  encumbers 
the  record  to  read  it.  Why  not  show  the  letter  to  the  witness  and 
call  his  attention  to  it  t 

Mr.  Shebidan.  If  the  commissioner  please^  I  want  to  ask  a  question 
based  upon  the  part  I  am  quoting,  and  I  think  it  will  be  apparent  to 
counsel  that  it  is  perfectly  proper  when  I  am  allowed  to  propound 
the  question. 

Q.  Mr.  Olavis  says  in  this  letter,  among  other  things,  ''I  transmit 
herewith  an  affidavit  made  by  'your  agent,  Mr.  Cunningham,  and 
attached  thereto  you  will  find  an  affidavit  corroborating  Mr.  Cun- 
ningham's affidavit  which,  if  the  statements  are  trueTkindly  sign 
and  return  to  me  at  your  earUest  convenience.  If  tnere  are  any 
other  facts  which  you  desire  to  state  I  will  be  pleased  to  have  you 
do  so.''  ^  I  ask  you  now,  Mr.  Jones,  if  you  read  this  letter  and  con- 
sidered it  before  signing  the  corroborative  affidavit  which  you  simed 
and  sent  back  ? — ^A.  Yes,  I  read  the  letter.  I  read  everything  I  got 
to  see  it  wasn't  a  note  for  $10^00  or  something  like  that. 

Q.  I  hand  you  Government  Exhibit  10.  which  has  been  referred  to 
generally  as  the  Guggenheim  memoranaum,  and  I  wiU  ask  you  to 
state,  in  your  own  words,  and  briefl}[,  what  you  know  about  the  mat- 
ters therein  set  forth  (handing  witness  paper]  t  You  have  seen 
that  memorandum  recently,  haven't  you  %—A.  I  have  seen  it,  but  I 
don't  know  when  I  saw  it.  Yes,  I  can  say  I  think  I  saw  this,  I  am 
quite  sure  I  did. 

Q.  Under  what  circumstances  t — ^A.  Why,  I  think  a  copy  was 
maSed  to  me  some  tune.  ,  ^ 

Q.  Could  you  recall  approximately  when? — ^A.  No;  I  don't  know. 
I  expect  it  was  1907,  something  like  that.  Probably  about  July  or 
August.  1907.  The  date  of  the  instrument  is  the  best  evidence.  I 
knew  01  that  probably  by  about  that  time. 

Q.  You  received  it  from  Mr.  Clarence  Cunningham  ?y— A.  I  don't 
know  who  I  received  it  from.     I  don't  know  who  mailed  it  to  me. 

Q.  Do  you  recall  from  what  city  or  place  it  was  mailed  to  you  J — 
A.  1  don't;  no,  sir. 

Q.  Do  you  recall  whether  there  was  any  letter  accompanying  this 
when  you  received  it  I — A.  I  do  not  think  there  was. 

Q.  Now,  did  you  aj^ee  with  what  was  done  and  set  out  in  that 
exhibit?— A.  No;  I  didn't  agree  with  that. 

Q.  Why  not  ?--A.  Well,  i  would  not  go  into  a  deal  like  that  with 
anybody. 

Q.  Why  not? — A.  For  business  reasons. 

Q.  Enlarge  a  little  bit. — ^A.  What  is  that? 

Q  I  say  enlarge  a  little  bit.  Why  not  ?  Give  us  your  reasons  % — 
A.  Why,  if  I  hadl>een  inclined  to  go  mto  any  deal  at  that  time  I  would 
not  consider  this  a  good  deal  for  me. 

Q.  Well,  why  not  ? — ^A.  Oh,  because  I  would  feel  that  it  would  be 
much  better  to  sell  my  claim  than  to  be  such  an  atom  in  such  a  deal 
as  this  would  seem  to  be. 
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Q.  I  now  call  your  attention  to  Claimants'  Exhibit  No.  3,  wherein 
are  set  out  the  minutes  of  a  meeting  held  in  the  office  of  Finch  & 
Campbell  on  May  15, 1907,  and  ask  you  to  state  if  you  were  present  at 
this  meeting) — ^A.  May  15,  1907 f    I  was  there. 

Q.  You  have  already  examined  these  minutest — ^A.  Yes;  that  is 
the  first  meeting  I  ever  attended.    The  first  conference. 

Q.  You  have  already  examined  these  minutes  since  this  inquiry 
began  t — ^A.  I  think  they  were  handed  to  me  yesterday. 

Q.  Did  I  understand  you  to  say  yesterday  that  it  was  suggested 
that  you  serve  as  one  of  the  committee  t — ^A.  In  one  of  these  meet- 
ings, either  this  or  the  other  meeting,  my  name  was  suggested  as  a 
committeeman,  not  the  committee  to  go  to  Salt  Lake. 

Q.  I  now  hand  you  Government  Exhibit  4.  which  is  the  minutes  of 
the  meeting  of  Jvij  16, 1907,  already  referred  to,  and  ask  you  to  state 
which  of  these  meetings  was  it,  at  which  you  was  called  upon  to  serve 
as  a  committeeman  t 

Mr.  Hughes.  Did  he  say  that  he  did  serve  I 

Mr.  Shebidan.  No. 

Mr.  Gray.  No;  he  said  he  was  asked  to. 

Mr.  Hughes.  And  he  declined  t 

Mr.  Gbat.  Yes,  declined. 

A.  That  was  not  referred  to  in  yesterday  morning's  newspaper. 

Q.  Can't  you  identify  it  from  these  two  exhibits! — A.  1  think  it 
was  this  committee  here. 

Q.  In  which  exhibit?— A.  In  this,  May  15,  1907. 

Q.  That  being  Claimants'  Exhibit  31— A.  Yes;  that  is  my  recol- 
lection. • 

(^.  But  you  did  not  serve,  as  I  imderstood  you,  Mr.  Jones  t  A.  No; 
I  didn't  serve. 

Q.  As  I  recall  it,  you  stated  you  did  not  care  to  serve  t — ^A.  No;  I 
didn't  care  to  serve. 

Q.  Why  not! — ^A.  Oh,  I  was  very  busy. 

Q.  Is  that  the  only  reason  ? — ^A.  And  I  am  not  a  mining  man  and 
did  not  care  to  take  the  time  to  go — I  did  not  care  to.give  it  the  time 
which  would  be  necessary  to  give  the  matter  due  consideration. 

Q.  That  was  the  only  reason  t — ^A.  As  a  committeeman. 

Q.  That  was  the  only  reason  for  your  not  serving  t — ^A.  That  was 
the  reason  I  gave. 

Q.  Did  you  have  any  other  reason  for  not  wanting  to  serve  ? — A.  I 
did  not  care  to  serve  anyhow. 

Q.  Why  not  1 — ^A.  I  hadn't  taken  an  active  interest  in  the  coal-land 
matters,  and  I  did  not  care  to  do  anything  about  the  matter  until 
we  had  our  patent,  although  I  felt  at  that  time  we  had  some  vested 
rights:  had  my  receipt,  I  believe  at  that  time,  if  I  remember  correctly; 
and  when  I  got  the  receipt  and  paid  my  $1,600 1  thought  I  had  some- 
thing— ^had  some  right. 

Q.  Now,  in  Claimants'  Exhibit  4,  which  sets  out  the  minutes  of  the 
meeting  of  July  16, 1907,  in  Spokane,  it  appears  that  you  were  present 
in  person  at  that  meeting  ?— A.  I  think  that  is  the  second  meeting  I 
attended,  or  the  second  conference. 

Q.  I  call  your  attention  to  a  statement  in  said  Claimants'  Exhibit 
4,  which  sajrs:  "All  of  the  persons  present  agree  to  ratify  any  action 
taken  by  said  committee."  'What  have  you  to  say  concerning  it  '^ 
A.  I  did  not  understand  it  that  way. 
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Q.  What  was  jovx  understanding  t — A«  Why,  my  understanding 
was  that  the  meetiD^  was  more  of  a  conference  and  mscossion  of  con- 
ditions and  things  with  reference  to  the  coal  properties — coal  claims. 

Q.  Did  you  agree  to  ratify  any  action  taken  by  this  committee  I — 
A.  No.  sir;  I  did  not. 

Q.  Did  anyone  else  present  at  that  meeting,  as  far  as  you  know ! — 
A.  Not  as  far  as  I  know;  no,^  sir. 

Q.  I  now  call  your  attention  to  Claimants'  Exhibit  6,  which  is  a 
letter  from  Special  Agent  H.  K.  Love  and  a  draft  to  you  and  bearing 
date  November  2.  1906,  which,  as  already  testified  to  by  you,  accom- 
panied what  was  known  as  the  "Love  amdavit/'  even  though  we  can 
not  find  it  at  the  present  time,  which  was  sent  to  you  by  Mr.  Cunning- 
ham, I  believe,  for  your  si^ature ;  is  that  correct  t— A.  Why,  I  thiiu: 
I  signed  this  affidavit,  which  was  sent  along  with  the  letter;  that  is 
my  recollection. 

Q.  And  returned  it  to  whom  t — ^A.  I  reallv  don't  know  just  what  I 
did  sign.  My  intention  was  to  read  over  tnese  things  and  see  what 
they  referred  to,  and  as  it  referred  to  this  coal  matter  and  was  recom- 
mended by  Cunningham,  I  signed  it. 

Q.  Was  this  sent  directly  by  Love  to  you,  or  did  Cunningham  send 
it  to  you,  as  far  as  you  recall  ? — A.  I  think  probably  that  was  sent  by 
Mr.  Love  to  me.  1  rather  think  so.^  I  am  not  sure,  though.  I  have 
not  checked  back  these  things  or  tried  to  get  my  dates  afl  around. 

Q.  With  reference  to  the  appointment  of  a  committee  to  go  to  Salt 
Lake  City  for  a  conference  with  the  Guggenheim  representative,  I 
believe  you  stated  yesterday  you  believed  that  committee  had  been 
sent  down  there  merely  as  a  mattel*  of  courtesy  to  talk  something 
over  with  the  Guggemieims.  The  reason  I  refer  to  that  expres- 
sion is  because  I  have  it,  got  it  here  at  the  time  it  was  stated,  on  my 
notes.  What  did  you  mean  by  that  expression,  Mr.  Jones  ?— A.  Why, 
this  is  two  questions  I  am  asked. 

Q.  No;  just  what  did  vou  mean  by  saying  this  committee  went 
there  to  discuss  matters  there  as  a  matter  of  courtesy  ? 

Mr.  Gray.  Are  you  certain  about  the  use  of  that  expression  1 

Mr.  Shebidak.  I  am  quite  sure  the  record  will  show  it. 

A.  That  had  something  to  do  with  it. 
^  Q.  Well,  what  did  you  mean  by  that — ^by  the  use  of  that  expres- 
sion f — ^A.  Well,  they  had  been  talking  to  Mr.  Cunningham,  it  seems 
to  me,  and  the  entrymen  were  interested  in  getting  more  iniormation 
as  to  the  value  of  their  claims,  I  take  it,  and  more — some  of  them 
wanted  to  have  a  further  conference  with  the  Guggenheims,  so  a  com- 
mittee was  appointed. 

Q.  Do  you  Know  a  party  by  the  name  of  Jerry  Hayes  ! — A.  I  do 
not;  if  I  ever  met  him,  I  don't  remember  it. 

Q.  At  both  of  these  meetings,  at  which  you  were  present,  Mr. 
Jones,  Doctor  Cunningham,  Clarence  Cunningham's  brother,  was 
present  also,  wasn't  he  1 — ^A.  I  don't  remember. 

Q.  It  so  appears  from  the  minutes. — A.  I  think  he  was.  I  don't 
remember. 

Mr.  Gbat.  Now  just  wait  a  minute.  If  he  don't  remember,  you 
can  not  read  it  from  the  records. 

Mr.  Sheridan.  Well,  it  appears  in  the  minutes  he  was. 

Mr.  Gray.  Well,  then,  the  minutes  show  it. 
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Q.  Do  joa  recall  during  the  meetings,  or  either  of  them,  any  party 
making  an  offer  to  Doctor  Cunningham  for  his  claim  in  the  presence 
of  those  who  attended  that  meeting  f — ^A.  I  do  not. 

Q.  You  have  no  recollection  of  the  presence  of  Jerry  Hayes  in 
either  of  these  meetings  ? — ^A.  No,  sir. 

Q.  Or  any  such  an  offer  being  made  to  any  one  or  all  of  those  pres- 
ent?— ^A.  No.  sir;  I  did  not  hear  it  if  there  was  any  offer  made. 

Q.  From  tne  time  you  became  interested  in  your  claim  in  Alaska, 
Mr.  Jones,  down  to  the  time  you  received  your  final  receipt  did  you 
consult  any  attorney  concerning  your  claun? — ^A.  No,  sir;  I  don't 
remember  that  I  did.  I  did  not  hare  very  much  interest  in  it  until 
after  I  got  my  receipt  and  paid  for  it. 

Q.  Is  there  any  agreement  existing  between  you  and  the  other 
entiymen  to  this  inquiry,  at  the  present  time,  concerning  the  joint 
development  or  operation  of  your  claim  with  theirs  of  any  kind? — 
A.  None  whatsoever;  no,  sir. 

Q.  And  there  has  not  been,  as  I  understand  your  testimony,  at  any 
time  t — A,  No,  sir;  there  has  not  been.     Absolutely  none. 

Q.  I  now  hand  you  Government  Exhibit  29,  which  sets  forth  the 
article  of  incorporation  of  the  Bering  River  Kailroad,  and  ask  you 
to  state  what  you  know  about  such  an  organization  and  its  purpose  t — 
A.  I  don't  know  anything  about  it  except  what  I  have  seen  in  the 
newspapers  lately.  Don't  know  anything  about  it;  never  heard  of  it 
until  lately. 

Q.  Did  you  at  any  time  take  any  part  in  any  conference  or  corre- 
spondence between  yourself  and  the  other  entrymen,  now,  concerning 
tne  building  and  organization  of  such  a  railroad  1 — ^A.  I  did  not. 

Q.  Have  you  at  tne  present  time  any  interest  in  this  railroad  1 — ^A. 
I  have  not. 

Q.  Have  you  any  other  interests  in  Alaska,  Mr.  Jones? — ^A.  No, 
sir;  I  have  not. 

Q.  Have  you  ever  been  in  Alaska  ? — ^A.  I  never  have. 

Q.  Do  you  know  anything  about  any  deeds  having  been  placed  in 
escrow  in  any  bank,  or  with  any  trust  company,  witn  a  view  to  con- 
summating an  agreement  to  interest  the  Uuggenheims  in  these 
claims  ?— A.  I  do  not. 

Q.  Did  you  ever  make  such  a  deed  1 — ^A.  I  did  not. 

Q.  Was  the  money  which  you  gave  Mr.  Cunningham,  that  paid 
for  this  land,  your  own  money,  coming  out  of  your  own  funds  ?— A. 
After  the  first  two  payments  ? 

Q.  Yes. — ^A.  Absolutely  out  of  my  own  funds. 

Q.  The  first  two  payments  being  as  already  described  by  you  in 
your  testimony  ?— A.  In  1903. 


S.  Yes,  in  1903  ?— A.  Yes. 
1     " 


[r.  Sheridan.  I  now  wish  to  offer  in  evidence  as  Government 
Exhibit  39,  a  letter  purporting  to  be  written  by  Arthxur  D.  Jones  & 
Co.,  by  one  Eiesow,  a  draft  to  H.  E.  Love,  special  agent  of  the 
General  Land  Office,  Juneau,  Alaska,  bearing  date  April  12, 1907,  for 
the  purposes  set  out  in  that  letter.  I  offer  this  letter  as  an  exhibit 
for  tne  purpose  of  lowing  that  what  has  been  referred  to  as  the  Love 
(dfidavit  was  received  by  Mr.  Jones,  the  witness  now  on  the  stand, 
and  subsequently  returned  by  him  to  such  Special  Agent  Love  at 
Juneau,  Alaska.  I  specially  wish  to  present  this  as  an  exhibit  for 
the  reason  that  the  list  of  papers  in  the  original  entry  papers  of  Mr. 
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Jones  does  not  set  out  that  the  Love  affidavit  was  inclosed  with  these 
papers  and  I  want  to  account  for  it. 

Mr.  Hughes.  We  add  that  we  do  not  find  it  among  them  as  a 
matter  of  fact. 

Mr.  Sheridan.  No,  sir;  we  do  not. 

The  CoHMissiONEB.  It  may  be  received. 

(Paper  marked  ''Government  Exhibit  39"  admitted  in  evidence.) 

Q.  NoW;  I  hand  you  this  letter.  Government  Exhibit  39,  and  ask 
you  to  state  if  you  dictated  that  letter  or  directed  it  to  be  written  ? — 
A.  Why,  I  can  say  yes:  and  my  direction  about  this  matter  to  Mr. 
Eiesow  was  followed.  When  these  things  came  in,  I  signed  them  and 
handed  them  to  him,  and  he  did  the  rest. 

Q.  That  is  your  letter  head  upon  which  this  letter  is  written  t — ^A. 
Yes,  sir. 

Mr.  Shebidan.  That  is  all. 

Redirect  examination  by  Mr.  Gray: 

Q.  Mr.  Jones,  this  claim  was  owned  by  you,  and  not  Arthur  D. 
Jones  &  Co.? — ^A.  Yes;  by  me.  I  at  that  tune  owned  all  of  Arthur 
D.  Jones  &  Co.,  also. 

a.  But  the  claim  was  held  by  you  individually  was  it 
by  me  individually. 

O.  Now,  Mr.  Jones,  there  is  one  other  question:  After  the  death 
of  Mr.  Stevens  in  1903,  what  did  you  do  in  connection  with  his 
interest  which  he  originally  had  in  there,  if  anything? — ^A.  Why, 
after  a  while  I  settled  up  with  his  widow. '  I  did  not  do  it  immediately 
after  his  death,  but  I  settled  up  with  her  after  a  little  time. 

Q.  And  subseauent  to  that  time  did  she  or  his  estate  or  anyone 
other  than  you,  nave  any  interest  whatever  in  it? — ^A.  No,  sir. 

Q.  Was  tnat  prior  to  the  time  that  you  made  this  power  of  attorney 
to  Mr.  Cunningnam  and  the  affidavit  ? — ^A.  Why,  1  think  I  settled 
up  with  her  about  the  first  of  the  year. 

Q.  What  year?— A.  1904. 

Q.  Was  it  prior  to  the  time  you  made  that? — ^A.  I  don't  know 
just  exactly  what  date  it  was. 


Q.  1905  it  says.— A.  That  is  before  that. 


Was  anyone  else  interested  in  any  payments  you  made  after 
the  first  two  except  yourself  ? — ^A.  No. 
Mr.  Gray.  That  is  all. 

Recross-examination  by  Mr.  Sheridan: 

Q.  Mr.  Jones.  I  call  your  attention  to  the  power  of  attorney  exe- 
*  cuted  by  you,  aated  September  11,  1905,  which  is  in  evidence  under 
the  stipulation  putting  m  all  of  the  original  entry  papers  in  evidence, 
and  I  ask  you  to  state  if  Mr.  Clarence  Cunningham  was  representing 
you  between  the  time  that  you  had  your  first  interview  with  him,  ana 
had  asked  him  to  get  a  coal  claim  for  you  and  the  date  of  this  affi- 
davit ? — ^A.  He  was. 

Q.  Had  your  authority  to  act  as  fully  as  is  set  out  in  this  power  of 
attorney  ? — ^A.  Yes,  sir. 

Q.  And  you  ratified  what  he  did  during  that  time  and  approved 
of  it  ? — ^A.  Yes ;  I  left  it  all  to  him. 

Q.  How  much,  approximately,  did  you  say  you  spent  on  these 
investigations  through  Mr.  Cunmngham  and  on  your  claim  in  Alaska, 
Mr.  Jones  ? — ^A.  Why,  all  told,  do  you  mean  ? 
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Q.  Yes,  all  told;  just  roughly! — ^A.  I  figured  it  up  to  date;  it  is 
about  $5;000. 

Q.  NoW;  just  one  more  question,  Mr.  Jones,  and  then  I  am  done. 
Here  in  Government  Exhibit  3,  on  page  2  of  what  purports  to  be  a 
copy  of  the  Cunningham  journal  I  notice  an  item  which  reads :  "Hayes 
and  Jones,  $500."  Are  you  that  Jones  who  was  associated  with 
him  t— A.  I  don't  know  any  man  by  the  name  of  Hayes. 

Q.  The  item  appearing  on  the  same  page  as  Arthur  D.  Jones,  of 
Spokane,  is  you,  isn't  it? — A.  Yes;  that  is  me. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Obat: 

Q.  You  mean  your  name  is  Arthur  D.  Jones? — ^A.  Yes,  sir;  that  is 
my  name. 

Q.  Do  you  pretend  to  identify  any  entries  on  that  book  ? — ^A.  No, 
sir:  I  do  not. 

Q.  Did  you  ever  see  any  such  book? — ^A.  No;  never  saw  that. 

Q.  Did  you  ever  see  any  book  like  this,  of  which  this  purports  to 
be  a  copy  ? — ^A.  No,  sir;  I  never  saw  any  portion  of  this  Cunningham 
journal  as  shown  me  there. 

Q.  I  noticed  a  moment  ago  in  an  answer  to  a  question  by  Mr.  Sheri- 
dan you  said  that  vou  ratified  everything  that  Cunningham  did  from  the 
time  you  first  tal&ed  to  him  until  you  executed  this  power  of  attorney 
in  1905.  What  do  you  mean  by  saving  you  ratified  everything  he  did 
in  those  years  ? — ^A.  What  I  mean  By  uiat  is,  anything  with  reference 
to  this  mining  claim  up  there,  that  he  asked  me  to  1  did.  He  was 
attending  to  this  for  me.  That  was  the  getting  the  claim  and  the 
acquiring  of  that  property,  the  same  as  I  would  send  one  of  my  men 
out  down  here  to  buy  a  piece  of  land  or  do  that  sort  of  business  for  me. 
Of  course,  as  to  the  disposition  of  the  claim,  after  I  had  my  receipt,  I 
attended  this  meeting.  That  was  a  matter  of  disposition.  Mr.  Cun- 
ningham did  not  represent  me  in  that.  Nobody  represented  me  in 
that. 

Q.  Did  he  ever  represent  you  in  that  ? — A.  As  to  the  disposition  of 
the  claim,  I  am  attending  to  that  myself. 

Q.  Have  you  always  done  so? — ^A.  Yes;  I  have. 

Q.  Did  lir.  Cunningham  ever  represent  you  in  any  such  matter  as 
that  ? — A.  Not  in  the  disposition  oi  the  clami.  He  represented  me  in 
acquiring  the  claim. 

Q.  In  locating  it  ? — ^A.  Yes,  sir. 

Q.  And  securing  United  States  patent  for  vou? — A.  Yes,  sir. 
Didn't  sign  any  deed  to  anybody  or  anywhere  ana  have  not  accepted 
any  offers. 

Witness  excused. 

MICHAEL  DONEEN,  a  witness  produced  on  behalf  of  theclaimantS| 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes: 

Q.  Give  your  full  name. — ^A.  Michael  Doneen. 

Q.  Where  do  you  live  ?— A.  Spokane. 

Q.  What  is  your  business  ? — ^A.  I  am  a  farmer. 

Q.  You  own  farms  and  manage  them  yourself  ?— A.  Yes,  sir. 

Q.  And  look  after  them  ? — ^A.  Yes,  sir. 


300  CUNNINGHAM  COAL  SNTRIBS. 

Q.  And  make  your  home  in  Spokane? — A.  Yes,  sir;  when  I  am 
not  looking  after  them. 

(2*  Now;  Mr.  Doneen.  yon  are  one  of  the  entrymen  defendants  in 
this  action,  are  you  ? — ^A.  Yes,  sir. 

Q.  When  did  you  first  meet  Clarence  Cunningham  with  reference 
to  making  an  entry  in  what  is  known  as  the  ''Controller  Bay  district" 
of  a  coal  claim  ? — ^A.  I  think  it  was  early  in  1903. 

Q.  Had  you  known  1^.  Cunningham  prior  to  that  time  t — ^A.  No, 
sir. 

Q.  Was  Mr.  Cunningham  the  first  person  with  whom  you  talked 
in  regard  to  the  subject  of  makii^  a  location  of  a  coal  claim  in  Alaska 
in  this  district  ? — ^A.  No,  sir. 

Q.  Through  Mr.  Cunningham  ? — ^A.  No,  sir. 

Q.  Who  was  the  first  person  ?-tA.  Mr.  Fred  Davidson. 

Q.  When  and  where  aid  you  first  meet  him  I — ^A.  I  met  him  here 
in  Spokane. 

Q.  Did  he  give  you  any  information  with  respect  to  the  fact  that 
Cuimingham  had  been  up  there  and  expected  to  return  to  Alaska 
to  make  some  locations  ?— A.  He  did. 

Q.  Mr.  Davidson  is  a  friend  of  jrours  t — ^A.  Yes,  sir. 

Q.  Had  you  been  interested  with  Mr.  Davidson  in  any  business 
matters  or  in  any  mining  deals  1 — ^A.  Him  and  me  was  interested  in 
the  mine  together. 

Q.  In  a  mining  deal  1 — ^A.  Yes,  sir. 

Q.  Now,  after  talking  with  Mr.  Davidson  with  regard  to  the  mat- 
ter, did  you  subsequently  meet  Mr.  Cuimingham;  and  if  so,  under 
what  circumstances,  and  with  whom  t— A.  I  met  Mr.  Cunningham 
with  Mr.  Davidson. 

Q.  Where  ?— A.  At  the  Pacific  Hotel. 

Q.  You  may  tell  now,  what  was  the  substance  of  the  conversation 
between  you  and  1^.  Cunningham  and  Mr.  Davidson,  on  this  occa^ 
sion. — ^A.,  Well,  when  I  first  met  Mr.  Davidson,  he  told  me  Mr.  Cim- 
ningham  had  been  to  Alaska  and  found  some  coal  up  there,  and  that 
he  was  going  back  again  and  was  going  to  locate  some  of  his  acquaint- 
ances or  friends,  and  he  said  he  was  going  to  take  a  claim,  and  he. 
Doctor  Cunningham,  was  going  to  take  a  daim. 

Q.  The  doctor  ? — ^A.  Yes,  sir.  I  think  he  mentioned  Mr.  Campbell 
and  Mr.  Finch,  and  he  said  he  thought  it  would  be  a  good  thing  for 
me  to  take  a  claim.  I  told  him  I  did  not  know  Mr.  Cunningham,  but 
if  there  was  any  chance,  that  I  would  like  to  get  a  coal  claun. 

Q.  Well,  the  result  was  that  Mr.  Davidson  brought  Mr.  Cunning- 
ham around  to  your  hotel  where  you  lived  ? — ^A.  A  few  days  after  that. 

Q.  You  had  a  conversation  with  them  ? — ^A.  Yes,  sir. 

Q.  And  now,  that  is  the  conversation  I  have  asked  you,  Mr. 
Doneen,  to  give  in  substance. — ^A.  Oh,  well,  when  I  met  Mr.  Cunning- 
ham, I  asked  him  about  the  coal,  and  how  far  it  was  from  the  ocean 
and  the  probable  expenses  of  securing  a  claim. 

Q.  What  did  he  say  ?— A.  He  told  me  it  was  about  23  miles  from 
Katalla^  and  that  he  thought  it  would  be  good  property  and  the 
cost  of  it,  that  is,  it  would  cost  about  $2,500  or  S3,000. 

3.  It  would  cost  you  $2,500  to  $3,000?— A.  Yes,  sir;  and  he  also 
it  was  very  expensive  to  do  work  up  there. 
Q.  Well,  now,  let  me  ask  you,  Mr.  Doneen,  at  this  point,  had  you 
had  any  experience  in  mines  or  mining  camps  most  of  your  life  1— A.  I 
was  in  them  a  good  deal. 
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Q.  Work  in  quartz  mills  ? — ^A.  Yes,  sir. 

Q.  And  was  familiar  with  mimng  countries  % — A,.  Yes,  sir. 

Q.  And  from  his  description  of  conditions  in  Alaska  ]^ou  have  some 
idea  of  what  would  be  encountered  by  him  in  attemptinjg  to  go  into 
that  countiy  and  build  trails  and  make  explorations,  did  jout— A. 
Yes,  sir;  I  aid. 

Q.  Now,  what  was  said,  if  anything,  about  hofW  much  he  would 
want  you  to  pay  him  down  at  the  time  f— A.  Five  hundred  dollars, 
is  my  recollection. 

Q.  Did  you  pay  it  to  him,  or  did  you  authorize  him  to  locate  a 
claim  for  jou  f— A.  I  authorized  him  to  locate  my  claim.  He  said 
he  was  gomg  to  leave  for  Alaska  right  away,  and.  my  recollection  is, 
I  paid  it  to  the  doctor;  I  gave  the  doctor  a  check  for  $500,  and  the 
doctor  was  to  send  it  to  hmi. 

Q.  Have  you  stated  the  full  substance  of  the  conversation  you  had 
with  Mr.  Cunningham  at  that  time,  or  what  is  your  best  recollec- 
tion I— A.  I  believe  I  have;  yes. 

Q.  I  want  to  ask  you,  for  the  purpose  of  refreshing  your  memory, 
whether  there  was,  at  this  time,  an^  conversation  between  you, 
with  reference  to  your  locating  thiis  daim  for  the  benefit  of  anybody 
but  yourself  I— A.  No,  sir. 

Q.  O  an3rthing  said  about  your  locating  it  for  a  corporation,  or 
that  you  would  ever  turn  it  over  to  a  corporation,  or  anybody  else, 
or  that  anybody  else  than  yourself  ever  have  any  interest  in  it? 
Was  that  subject  discussed  between  you? — ^A.  No,  sir;  I  never  dk- 
cussed  it. 

Q.  When  did  you  next  see  Mr.  Cunningham  ? — A.  I  think  it  must 
have  been  about  two  years  or  over. 

Q.  It  has  been  disclosed  in  the  course  of  the  testimonv  here,  that 
Mr.  Cunningham  was  back  again  in  the  fall  of  1904,  that  he  was  back 
here  at  Spokane  on  the  occasion  which  he  was  married,  and  he  was 
out  of  Alaska  at  that  time,  of  course,  for  some  little  time,  a  month 
or  two  at  least.  I  wiQ  ask  you,  if,  during  that  period,  in  the  fall  of 
1904,  according  to  your  recollection,  jrou  met  Mr.  Cimningham — 
Clarence  Cunmngham? — ^A.  I  don't  thmk  I  did. 

Q.  Did  you  receive  from  him  a  power  of  attorney  to  execute, 
and  for  the  purpose  of  refreshing  your  recollection  in  this  connection. 
I  hand  you  from  the  government  files  the  papers  indorsed  *'Coal 
entry  No.  9,"  a  paper  purporting  to  be  a  power  of  attorney,  exe- 
cuted by  you  on  the  28th  day  of  October,  1904.  and  witnessed  by 
£.  H.  Sullivan  and  N.  E.  Nuzum,  and  I  will  ask  you  if  the  name 
''Michael  Doneen"  subscribed  to  that  paper  is  your  signature ?— A. 
Yes;  I  think  it  is. 

Q.  Do  you  recall  whether  you  received  from  Mr.  Cunningham,  this 
instrument  to  be  executed  and  sent  to  him  I^A.  I  think  I  did. 

Q.  Now,  attached  to  the  same  paper,  it  is  a  part  of  the  paper, 
fastened  together,  I  find  something  m  the  power  ot  attorney,  a  paper 
purporting  to  be  an  affidavit  by  you,  and  which  I  show  you,  and  ask 
you  if  that  signature  thereto  attached  is  your  signature  t — ^A.  That 
18  mine. 

Q.  Both  of  these  instruments,  the  power  of  attorney  and  the  affi- 
davit, purport  to  be,  one  acknowledged  and  the  latter  sworn  to  by 
you  on  the  28th  day  of  October,  1904,  by  Nulton  E.  Nuzum,  notary 
pubUc  ? — ^A.  Yes,  sir. 
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^  Q.  Did  you  execute  these  papers  and  send  them  to  Qaienee  Cun- 
ningham }— A.  Yes ;  I  think  isent  them.  I  think  I  sent  them  to  him. 
I  don't  just  recollect. 

Q.  You  sent  that  affidavit  to  him  because  he  subsequently  filed  it 
in  the  land  office  at  Juneau.  Now,  I  call  your  attention  to  this 
affidavit  made  on  the  28th  day  of  October.  1904,  the  affidavit  which  I 
showed  you  a  moment  ago,  and  particularly  to  the  following  language 
in  it: 

I  further  swear  that  I  am  now  in  the  actual  poflBeesion  of  such  coal  land  throi^  my 
agent  and  attomev  in  fact,  and  make  entry  for  my  own  use  and  benefit,  and  not  directly 
or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Was  that  a  fact  at  that  time  ? — ^A.  That  is  true. 

Q.  Had  you  at  or  prior  to  that  time  had  any  understanding  or 
agreement  with  any  otner  person  that  your  entry  should  inure  to  the 
benefit  of  anybody  but  yomrself  1 — ^A.  I  did  not. 

Q.  Or  that  it  should,  at  any  future  time,  either  before  or  after  the 
issuance  of  patent,  be  turned  over  by  you  to  any  company  or  corpo- 
ration and  held  bv  you  for  the^  benefit  of  any  association  of  persons 
other  than  yourself  ?— A.  No,  sir. 

O.  Or  that  anybody  should  have  any  interest  in  it  of  any  kind  ? — 
A.  No,  sir. 

Q.  I  now  show  you  a  paper  from  among  the  same  government 
files 

The  Commissioner.  One  of  the  entry  papers  ? 

Q.  Yes;  bein^  one  of  the  entry  papers,  application  for  patent, 
marked,  ''Filed  in  Juneau  land  office  Feoruary  21,  1906."  I  ask  you 
if  that  is  your  signature  to  this  application  t — ^A.  Yes,  sir. 

Q.  And  that  was  sworn  to  also  oef ore  Nulton  E.  Nuzum  ? — A.  Yes, 
sir. 

Q.  And  was  sworn  to  on  the  31st  day  of  January,  1906? — ^A.  Yes, 
sir. 

Q.  You  identify  that  as  your  signature,  do  you  ? — ^A.  Yes,  sir. 

p.  I  call  your  attention  to  the  following  language  contained  in 
this  application: 

I  am  now  in  the  actual  poaaession  of  said  land,  through  my  duly  authorizid  agent, 
Clarence  Gunninfi^ham,  of  Kayak,  Alaska,  whom  I  have  heretofore  appointed  as  such 
for  the  purpose  of  making  the  location,  record,  and  entry  of  said  coal  land  for  me  and 
in  my  name,  and  through  whom  I  make  the  entry  for  my  own  use  and  benefit,  and 
not  airecUy  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

I  ask  you  what  is  the  fact,  whether  at  the  time  of  making  this 
application,  it  was  made  solely  and  exclusively  for  your  benefit? — 
A.  It  was. 

Q.  Did  any  other  person,  whether  an  entryman  seeking  to  make 
entry  through  the  agency  of  Mr.  Cunningham,  or  otherwise,  have  any 
understanding  or  agreement  with  you  bv  which  such  other  person 
or  jDersons  will  have  any  interest  in  this  claim  of  yours  ? — A.  No,  sir. 

Q.  Did  you  have  any  understanding  or  agreement  with  any  of  the 
entrymen,  or  with  Mr.  Cunningham,  as  your  agent,  that  any  other 
person  than  yourself  should  then,  or  at  any  future  time,  either  before 
or  after  the  issuance  of  patent,  have  an^  interest  in  this  claim,  or 
any  right  or  benefit  arising  out  of  the  claim  or  the  operation  of  it  f — 
A.  No.  sir. 

Q.  Did  you  have  any  understanding  or  agreement  with  anyone 
that  you  would  turn  it  over  to  any  company  or  corporation  or  hold  it 
for  the  benefit  of  any  association  of  persons  f-— A.  I  did  not. 
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Q.  Mr.  Doneen,  I  now  show  you  a  paper  taken  from  the  same  gov- 
ernment files  bearing  the  indorsement,  "Received  and  filed  Juneau 
land  ofOice,  January  23;  1907/'  and  purporting  to  be  sworn  to  on  the 
31st  day  of  December,  1906,  before  R.  i.  Meary^ard,  a  notary  public, 
and  ask  you  if  this  is  your  signature  subscribed  to  that  affidavit  f-— 
A.  It  is. 

Mr.  Hughes.  The  paper  shown  the  witness  is  what  has  been  desig- 
nated  and  denominated  in  the  proceeding  as  the  Love  affidavit. 

Q.  I  call  your  attention  to  the  following  language  in  this  affidavit^ 
Mr.  Doneen: 

That  said  location  wsus  made  for  the  sole  use  and  benefit  of  the  affiant  (meaning 
^uiself)  and  has  ever  since  so  remained  his,  and  in  his  exclusive  control;  tnat  at  no 
time  prior  to  location  or  at  such  time  or  since  has  affiant  entered  into  any  agreement, 
express  or  implied,  or  pledged  himself  by  promise  or  otherwise,  express  or  implied, 
by  which  the  title  to  said  land  or  any  part  thereof,  or  any  interest  therein,  is  to  pass  to 
any  other  person  or  association  whatsoever. 

Now,  I  ask  you  now,  whether  that  statement  was  at  the  time  when 
it  was  made,  a  correct  and  truthful  statement  of  the  facts  set  forth  ? — 
A.  Yes,  it  was. 

Q.  I  call  your  attention  to  the  following  further  language  in  this 
affidavit,  to  wit: 

That  in  event  said  claim  goes  to  entry  in  United  States  land  office  at  Juneau, 
Alaska,  and  the  receiver's  receipt  for  the  purchase  price  issues,  I  will  not  be  under 
any  contract  or  obligation  or  promise  to  sell  or  convey  said  tract  to  anv  person  6r  per- 
sons or  association,  or  to  put  the  same  into  an)r  company  or  joint  nolding  for  any 
purpose,  or  otherwise  disfMoee  of  the  same,  but  will  be  free  in  every  way  to  nold  said 
tract  and  lease  or  sell  it  at  any  future  time. 

I  ask  you  if  the  statements  there  made  were  true  ? — A.  They  were. 

Q.  In  all  respects  % — ^A.  Yes,  sir. 

Q.  Did  they  remain  true  up  to  the  time  of  the  cash  payment  and 
the  issuance  of  final  receipt  to  you  ? — A.  Yes,  sir. 

Q.  Did  you,  at  the  time  of  making  this  affidavit  which  I  have  just 
showed  to  you  make  any  payment  to  the  Government  of  the  purchase 
price  of  this  land  1 — A.  Yes,  sir. 

Q.  How  did  you  do  that  ?— A.  I  think  I  sent  it  to  a  bank  in  Seattle. 

Q.  With  what  instructions  ? — A.  Why,  to  be  applied  on  my  claim. 

Q.  Well,  did  you  instruct  them  to  send  it  to  the  receiver  du-ect  I — 
A.  I  think  so.  1  think  I  sent  that  through  the  Home  National  Bank 
in  Spokane. 

Q.  To  be  forwarded  to  the  receiver  at  Juneau? — ^A.  No;  to  be 
sent  to — I  forget  the  name  of  the  bank  in  Seattle,  and  to  be  forwarded 
to  the  receiver.    These  people  up  there. 

Q.  NoW;  I  show  you  duplicate  receipt  dated  March  13,  1907,  and 
ask  you,  did  you  receive  a  auplicate  of  this  paper — the  paper  which  is 
shown  witness  being  one  of  the  files  heretofore  referred  to  in  coal- 
land  entry  No.  9  ? 

The  Commissioner.  Being  the  final  receipt  issued  by  the  receiver  t 

(y  Issued  by  the  receiver  of  the  Juneau  land  office  to  the  witness. — 
A.  Yes,  sir;  I  received  it. 

S.  I  also  show  you,  taken  from  the  same  file,  the  duplicate  receiver's 
certificate  of  entry,  bearing  the  same  date,  March  13,  and  I  will 
ask  you  if  you  receivea  a  duplicate  of  this  paper?— A.  I  think  I  did. 
Q.  ilr.  Doneen,  at  the  time  when  you  received  the  final  receipt,  or 
certificate  that  you  have  just  examined,  and  at  aU  times  prior  thereto. 
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I  wish  you  would  state  whether  you  were  under  any  contract  or        j 
agreement  or  understanding,  express  or  implied,  with  any  other 
person  whomsoever,  that  this  claim  should  be  held  by  you  for  the 
oenefit  of  anyone  but  yourself  to  any  extent  t — ^A.  I  was  under  no 
agreement  or  contract  with  any  person. 

Q.  Were  you  under  any  agreement  or  understanding  with  anyone 
that  this  claim  should  therew;er,  at  any  time,  be  turned  over  to  any 
company,  corporation,  or  association  of  persons  or  should  be  held 
for  tne  joint  use  or  benefit  or  operation  of  any  person  or  association, 
person,  or  company,  or  for  the  purpose  of  operation  by  any  such 
persons,  association,  or  company  f-^A.  I  was  not. 

Q.  Were  you  present  at  a  meeting  held  in  the  office  of  Finch  & 
Campbell,  in  this  city,  in  Spokane,  on  the  15th  of  May,  1907  ?— A. 
Yes;  I  think  I  was. 

Q.  I  have  heretofore  shown  you,  for  the  purpose  of  saving  time 
in  your  examination,  this  Claimants'  Exhibit  No.  3,  purporting  to  be 
a  copv  of  the  proceediiigs  of  that  meeting.  You  have  look^  that 
over,  haven' t  you  I— A.  i  es,  sir. 

Q.  I  think  I  showed  it  to  you  yesterday.  I  will  ask  you  if,  accord- 
ing to  your  best  recollection,  that  states  the  substance  of  what  trans- 
pired at  that  meeting  I — ^A.  Yes,  sir. 

Q.  And  vou  also  were  present  at  a  meeting  held  in  the  same  office 
on  the  16tn  of  July,  1907.  I  showed  you,  1  think,  yesterday,  this 
exhibit.  Claimants'  Exhibit  No.  4,  for  the  purpose  of  expediting  your 
examination  to-day.  You  recall  having  looked  that  over,  do  you  ? — 
A.  Yes,  sir. 

Q.  I  will  ask  you  if  that  exhibit  gives  a  substantial  statement  of 
what  transpired  at  that  meeting  ?-— A.  This  is  the  minutes  t 

p.  Yes;  these  are  the  minutes  of  the  meeting  of  July  161 — ^A.  I 
^  think  so;  yes. 

Q.  Did  you,  in  either  of  these  meetings,  participate  in  the  discus- 
sions vourself  ? — A.  Well,  no.  I  was  at  the  meeting.  I  might  have 
talkea  to  some  of  the  other  gentlemen  who  were  there,  but  I  did  not 
get  up  and  make  any  talk.    I  was  listening. 

Q.  At  this  meeting  of  July  16  a  committee  consisting  of  Miles  C. 
Moore,  A.  B.  Campbell,  and  Clarence  Cunningham  were  appointed  as 
a  committee  to  go  to  Salt  Lake  City  for  the  purpose  of  meeting  with 
or  negotiating  with  Mr.  Eccles  on  the  20th  of  July  follo^-ing.  This 
record,  Exhibit  4,^  contains  a  statement  that  the  persons  present  agree 
to  ratify  any  action  taken  by  such  'committee.  Do  you  recall  ever 
having— anything  of  the  kind  having  been  expressly  stated  there — 
concerning  this,  or  considered  yourself  bound  to  ratify  their  action  ? 
Did  you  hear  that  ?— A.  Well,  I  did  not  understand  it  that  way. 

Q.  In  other  words,  what  I  want  to  know  is:  When  this  committee 
was  appointed,  did  you  understand  you  would  be  compelled  to  carry 
out  anything  they  might  contract  to  do  ? — ^A.  Well,  I  aidn't  think  so. 

Q.  I  call  your  attention  to  the  following  language  in  the  minutes 
of  the  meeting  of  May  15: 

Thereupon,  on  motion  of  Mr.  Sweeney,  and  seconded  by  Mr.  Finch,  the  chairman 
was  authorized  to  appoint  a  committee  of  five,  who  shoula  oiganiae  a  corporation  for 
the  purpose  of  acquiring  the  coal  claims  of  those  present,  and  those  of  such  other 
claim  owners  as  might  desire  to  join  the  corp)oration.  The  committee  to  secure  deeda 
to  mining  claims,  and  issue  receipt  therefor,  and  take  all  necessary  steps  to  complete 
the  organization  of  the  company  for  the  transaction  of  business. 
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Do  you  recall  such  action  as  that,  taken  at  that  meetmg  by  you 
and  a  committee  being  appointed  I— A.  Tes :  I  do. 

Q.  NoW;  I  will  ask  you  if  you  were  askea  by  anyone,  subsequent 
to  tnat  time,  to  make  a  deed;  and  if  so,  by  whom  t — ^A.  Why,  I  thhik 
that  was  the  purpose  of  the  committee,  to  get  deeds;  is  my  recol- 
lection. 

Q.  Well,  by  whom  was  any  deed  submitted  to  you  ? — ^A.  Why,  by 
Mr.  Wakefield,  I  think. 


Q.  Did  you  sign  it  ? — ^A.  I  signed  it. 


And  deUvered  it  to  him  ? — ^A.  I  went  to  Mr.  Wakefield's  office. 

Q.  And  signed  it  and  left  it  with  him  ? — ^A.  I  left  it  with  him. 

Q.  Do  you  remember  of  seeing  a  memorandum  of  what  was  done 
at  Salt  Lake  t  Do  you  remember  whether  this  paper  was  ever  sub- 
mitted to  you  1 

Mr.  Shebidak.  Government  Exhibit  10. 

Mr.  Hughes.  Oovemment  Exhibit  10.  I  neglected  to  show  you 
that  yesterday,  Mr.  Doneen,  but  if  counsel  does  not  object,  to  save 
time  1  will  explain  to  this  witness  that  this  is  a  copy  of  the  proposi- 
tion that  was  entered  into  and  signed  by  this  committee. 

A.  Yes;  I  recollect  reading  that. 

S.  You  recollect  seeing  tluit  t — ^A.  Yes,  sir. 
r.  Sheridan.  Bearing  date  t 

Mr.  Hughes.  Bearing  date  July  20,  1907,  referred  to  as  Govern- 
ment Exhibit  10. 

Q.  Do  you  remember  seeing  a  copy  of  this  ? — ^A.  Yes.  sir. 

Q.  Was  it  sent  to  you,  or  did  you  see  it  t — ^A.  I  think  it  was  sent 
tome. 

Q.  Now,  did  you  have  any  conference  with  any  others  with  respect 
to  whether  vou  would  accept  this  or  not,  or  would  ratify  or  agree 
to  its  terms  f — ^A.  No;  I  don't  think  I  did. 

Q.  Did  you  learn  at  any  time  subsequently  whether  this  proposi- 
sition  had  oeen  carried  out  or  not  t — ^A.  1  learned  that  it  fell  through. 

Q.  T\liat  became  of  your  deed  that  you  had  executed  and  left  with 
Mr.  Wakefield  f— A.  I  was  not  in  the  city  for  a  long  time,  and  when  I 
learned  it  fell  through,  why,  I  was  in  nonurry  about  takm^  my  deed, 
but  some  time  afterwards,  quite  a  little  wlule  afterwards,  I  went 
down  to  Mr.  Wakefield's  office  and  got  the  deed  and  tore  it  up. 

Q.  Did  you  personally  express  to  anyone  your  approval  of  this  Cun- 
ningham proposition  whicn  I  have  just  showed  you  I — ^A.  Me, 
personally? 


Q.  Yes;  did  you? — ^A.  No,  sir. 


Did  you,  m  fact,  approve  it  at  the  time  ? — ^A.  I  did  not  like  it, 
but  I  suppose  I  approved  it.  I  intended  to  go  in  with  it,  into  the 
proposition. 

If  the  rest  did  ? — ^A.  If  they  all  went  in,  or  nearly  all. 
^   Now,  Mr.  Doneen,  did  you  receive  from  Mr.  Glavis  an  affidavit, 
or  a  form  of  an  affidavit,  to  be  executed  ? — ^A.  Yes,  sir. 

Q.  I  show  you  this  paper.  Government  Exhibit  24,  and  on  the  last 
pajge  of  it  purports  to  De  your  signature.  That  is  your  signature  on 
this  pace  ?— A.  Yes,  sir. 

Q.  mil  you  state  how  you  came  to  sign  this  t  State  the  fact  with 
regard  to  this,  Mr.  Doneen. — ^A.  Well,  I  was  out  of  the  city  for  quite  a 
long  time,  and  when  I  got  back  I  found  Mr.  Glavis's  letter,  and  I  think 
he  said  in  that  letter  that  he  was  very  anxious  for  me  to  sign  it  immedi- 
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ately  as  most  of  the  other  claimants — ^I  think  he  said  most  of  the 
other  claimants — had  already  signed  it. 

Q.  Well,  what  did  you  do  f — ^A.  I  was  at  the  time  corroborating  an 
affidavit  of  Clarence  Cunningham,  and  I  went  down  to  Mr.  Nuzum's 
office  and  signed  it. 

Q.  Now,  you  read  the  affidavit  over. — ^A.  Well,  yes;  I  expect  I  did. 

Q.  I  will  ask  you  to  explain  the  expression  contained — the  state- 
ment contained  in  this  affidavit — referring  to  the  understanding 
existing  among  yourselves  as  to  the  disposition  of  your  claims. 
What  did  you  refer  to  ? — ^A.  The  understanding  ? 

(J.  Yes;  with  reference — ^in  this  affidavit — to  the  understanding 
existing  among  yourselves  as  to  the  disposition  of  vour  claims. 
What  understancun^,  if  any,  did  you  refer  to  ? — ^A.  Well,  as  I  never 
had  any  understanding  with  the  exception  of  that  one  at  tnis  meeting, 
why,  I  could  not  think  of  anything  else. 

Q.  Your  attention  was  called  to  the  denial  here  of  the  interest  here 
of  tne  Guggenheims  ? — ^A.  Yes,  sir. 

Q.  Now,  at  these  two  meetings  you  have  referred  to.  the  one  in 
May  and  the  other  in  July,  that  you  attended,  the  subject  of  the 
negotiations  with  Guggenheim  was  one  of  the  principal  subjects 
before  the  meeting,  was  it? — ^A.  Yes.  sir.^ 

Q.  I  will  ask  you,  if  aside  from  tne  discussion  which  occurred  tt 
that  time,  the  time  of  either  or  both  of  these  meetings,  you  ever  had 
any  discussion  with  any  other  of  the  entrymen  respecting  any  dispo- 
sition of  your  claim  ? — ^A.  No,  sir. 

Q.  You  used  the  following  language  here,  to  wit: 

We  have  understood  among  ouraelves,  that  when  title  was  secured  we  would  form 
a  company  and  combine  the  entire  group,  since  conditions  are  such  that  one  claim 
could  not  he  profitably  mined,  as  anyone  ramiliar  with  coal  mining  appreciate. 

I  will  ask  you  if  that  subject  and  the  fact  vou  refer  to  here,  that 
you  could  not  profitably  operate  a  claim  in  Alaska  singly,  was  dis- 
cussed in  the  meeting  of  May  and  July? — ^A.  I  think  it  was.  Yes, 
it  was. 

Q.  And  the  subject  of  forming  a  company  and  organizing  a  com- 
pany, I  quote  this  language  from  the  record  of  proceedings: 

For  the  purpoee  of  acquiring  the  coal  claims  owned  by  those  present,  and  thoee  of 
such  other  claim  owners  as  might  desire  to  join  the  corporation. 

Was  discussed  at  the  meeting  in  May,  1907,  was  it? — ^A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  whether  that  subject  was  ever  discussed 
at  any  otU  meeting  held  prior  to  the  time  when  you  made  this 
Qlavis  affidavit,  except  one  or  the  other  of  these  two  meetmgs? — 
A.  No,  sir. 

Q.  Either  between  you  and  the  persons  at  the  meeting,  or  between 
you  and  Cunningham,  or  any  other  entryman,  or  any  other  person  !— 
A.  No,  sir. 

Mr.  Hughes.  I  want  to  sav  to  counsel,  while  we  do  not  deem  the 
matter  one  at  all  material  to  tne  defense,  counsel  has  inquired  of  one  or 
two  of  the  witnesses  with  respect  to  negotiations  that  occurred  subse- 
quently with  one  Jerry  Hayes,  and  to  inform  counsel  that  this  witness 
was  present  at  this  meeting;  so  if  you  desire  you  can  ask  on  that  sub- 
ject, Knowing — ask  concerning  the  subject — ^knowing  that  your  ques- 
tions  wiU  dlcit  whatever  knowledge  he  may  have  upon  the  subject, 
and  that  the  information  is  simply  an  indication  of  good  faith,  if  you 
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desire  to  use  it.    But  I  do  not  go  into  it  because  I  do  not  deem  it 
material  to  our  defense.    You  may  take  the  witness. 

Cross-examination  by  Mr.  Sheridan: 

Q.  How  old  are  you,  Mr.  Doneen? — ^A.  Fifty-five  years  old. 

Q.  What  kind  or  business  were  you  engaged  in  in  1903,  when  j'^ou 
first  met  Clarence  Cunningham  in  connection  with  your  coal  claim 
in  Alaska  1 — ^A.  Well,  I  was  looking  after  my  land,  m^  farming  land. 

Q.  Where  is  your  land  located  ?— A.  Some  of  it  is  in  the  Falouse 
country,  and  some  of  it  in  the  Big  Bend  country. 

Q.  About  how  many  acres  do  you  own;  just  roughly? — A.  Six- 
teen hundred  and  forty  acres. 

Q.  Did  you  have  that  much  land  at  the  time  that  you  became 
interested  in  this  coal  claim  first  ? — A.  I  believe  I  did,  yes.  There 
was  some  of  it  I  acquired  just  about  that  time,  but  I  think  so. 

Q.  Were  you  interested  in  any  other  sort  of  business  at  that 
time  1 — ^A.  Any  other  what  ? 

Q.  Any  sort  of  business? — A.  Why^  no;  I  may  have  been  mining, 
takinga  little  chance  in  mining  once  m  a  while. 

Q.  Did  you  own  any  mining  property  at  that  time  ? — ^A.  I  owned 
some  stock  in  a  mine. 

Q.  In  what  mine? — A.  In  a  mine  up  at  Rossland,  the  Gk)ld  Hill. 

Q.  Gold  Hill  is  the  name  of  the  mine  ?— A.  Yes,  sir. 

Q.  Now,  have  you  continuously  been  interested  in  handling  this 
sixteen  hundred-odd  acres  of  land  which  you  had  in  1903  down  to 
the  present  time  ? — ^A.  Yes,  sir. 

O.  Are  you  interested  at  the  present  time  in  any  business? — 
A.  No,  sir;  I  am  not. 

Q.  You  attend  to  your  own  business  affairs,  Mr.  Doneen? — ^A. 
Yes;  try  to. 

Q.  How  many  years  experience  have  you  had,  approximately, 
in  mining? 

Mr.  Gray.  Well,  now,  I  hardly  think 

A.  Well,  I  really  don't  know. 

Q.  Well,  just  roughly. — ^A.  I  should  think  twenty  or  twenty-five 
years. 

Q.  Metalliferous  niining  or  coal  mining? — ^A.  I  never  had  any 
experience  in  coal  mining? 

Q.  How  long  have  you  known  Fred  Davidson  f~-r-A.  I  first  met 
him  about  in  '93  or  '94. 


Q.  1903  and  1904 f— A.  No;  1893  and  1894. 


^  When  did  he  first  talk  to  you  about  having  a  coal  claim  for 
hinoiself  in  Alaska? — ^A.  It  was  early  in  1907.  He  did  not  have  a 
coal  claim  when  he  spoke  to  me. 

Mr.  Grat.  In  what  year? — ^A.  In — along  in  1903. 

Q.  When  you  said  1907 — ^you  meant  1903*— A.  Yes;  I  made  a 
mistake. 

Q.  When  did  you  first  talk  to  Mr.  Davidson  about  coal  claims  in 
Alaska?  I  believe  you  stated  Mr.  Davidson  did  not  have  a  claim  on 
that  occasion,  on  that  first  occasion  ? — ^A.  Well,  he  told  me  Mr.  Cun- 
ningham was  going  to  locate  it;  that  is  all  I  can  say. 

(^  Now,  ^ve  us  the  substance  of  what  Mr.  Davidson  said  to  you  in 
that  connection  at  that  time. — ^A.  Well,  he  said  he  was  going  to  take  a 
coal  claim,  and  Doctor  Cunningham  was  going  to  take  one  too,  and 
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Mr.  Finch,  and  Mr.  Campbell.  He  said  he  thought  it  would  be  a  good 
thing,  he  knew  Mr.  Cunningham,  and  thought  I  could  get  one  if  I 
wanted  one. 

Q.  Well,  did  you  go  into  any  discussion  whether  or  not  it  would  be 
worth  your  while  to  take  up  one,  and  what  induced  you  to  decide  to 
take  it  t— A.  Well.  I  thought  there  might  be  a  chance  to  make  some- 
thing out  of  it,  ana  I  told  mm  I  was  wilEng  to  take  a  chance  with  him. 
I  heard  of  the  other  people,  and  as  he  told  me  that  we  were  going  to 
have  Cunningham  locate  them,  I  thought  if  it  was  agreeable  to  Cun- 
ningham  I  would  get  Imn  to  locate  one  for  me. 

Q.  Now,  in  what  business  was  Mr.  Davidson  at  the  time  you  had 
this  conversation  with  him  ? — A.  Well,  I  don't  reidly  know.  He  had 
been  the  proprietor  of  a  store. 

Where  f — ^A.  In  the  town  of  Oakesdale. 
Washington  (—A.  Washington. 

He  was  at  that  time  t — ^A.  Well,  I  think  he  was,  and  I  think  he 
ret. 

Where  did  this  conversation  occur? — ^A.  At  the  Pacific  Hotel. 

Q.  Where! — ^A.  Spokane. 

Q.  Did  Mr.  Davidson  call  you  there  for  the  purpose  of  talking  to 
you,  or  did  you  go  to  himf— A.  We  happened  to  meet  there  as  he 
came  there. 

Q.  Does  he,  or  did  he  at  that  time,  have  occasion  to  come  here  to 
Spokane  frequently? — ^A.  Oh,  he  comes  here  frequently,  and  I  met 
hun  very  often.  Before  that  I  met  him  very  often.  Afeet  him  often 
since. 

Q.  Were  you,  at  that  time,  interested  in  any  business  with  him  ? — 
A.  No  business;  only  we  had  some  stock  in  the  same  mining  company. 

Q.  Did  you  hold  meetings  in  connection  with  the  mining  claim  ?— 
A.  We  did. 

Q.  Was  this  meeting  here  in  Spokane,  at  which  you  had  this  first 
conversation  with  Mr.  Davidson  concerning  these  coal  lands  in  Alaska, 
occasibned  by  a  meeting  concerning  this  mining  stock  that  you  were 
botJi  interested  in  ? — ^A   No,  sir. 

Q.  Can  you  give  us  just  the  details  which  you  received  from  Mr. 
Davidson  at  tms  time,  which  led  you  to  beueve  that  it  would  be 
worth  your  while  to  go  into  this  coal  proposition,  Just  simply  as  a 
business  man,  how  dia  it  appeal  to  you  i — ^A.  Well,  I  thought  ir  there 
was  coal  there  and  I  could  get  a  coal  claim,  I  thought  it  would  be 
worth  while  to  take  a  chance.  It  appealed  to  me  like  it  would  be  a 
good  thing  in  time. 


Q.  In  tmie  ? — ^A.  Yes ;  after  I  got  a  patent  to  it. 


Did  you  propose  at  that  time  to  develop  it  at  any  specific  time 
subsequently  ? 

Mr.  Gbat.  I  object,  as  immaterial  and  irrelevant.  I  think  there 
is  a  limit  to  where  such  examination  is  competent. 

Mr.  Shebidan.  I  suppose  it  would  be  convenient  to  counsel  for 
claimant  if  I  would  accept  their  direct  examination  in  aU  and  make 
no  cross-examination,  but  I  don't  care  to  do  it.  I  submit  that  is  a 
question  which  should  be  answered. 

Mr.  Gray.  I  think  it  is  a  matter  which  should  be  decided  by  the 
commissioner.  I  desire  to  make  objections  without  being  subjected 
to  criticism. 
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Mr.  SHEBipAK.  Certainly;  but  the  nature  and  the  way  objection 
18  made  is  criticism  of  my  judgment  of  the  cross-examination,  and  I 
do  not  care  to  have  that  done. 

Mr.  Hughes.  It  is  not  necessary  to  prove  every  objection. 

Mr.  Shebidan.  If  I  agreed  witn  the  direct  examination  and  the 
answers  made  to  it,  I  would  not  make  any  cross-examination. 

The  C!oMBassiON£B.  Read  the  question. 

(Question  read.) 

The  CoMMissiONEB.  I  don't  imderstand  Mr.  Davidson  located  him 
on  this  coal  claim. 

Mr.  Sheridan.  I  am  not  asking  him  about  Mr.  Davidson. 

The  CioMHissiONEB.  You  are  asking  him  who  he  agreed  with-*- 
whom  he  agreed  with. 

Mr.  Sheridan.  I  think  it  is  allowable  for  the  witness  to  state  what 
ideas  he  had,  outside  of  this  conversation. 

The  Commissioner.  That  may  be  all  right,  but  I  want  to  satisfy 
myself  with  whom  he  agreed  at  that  time.  Was  Mr.  Cunningham 
present? 

Mr.  Sheridan.  I  submit  that  his  answer  will  explain  that. 

The  Commissioner.  I  know,  but  it  is  necessary  to  get  the  question 
in  the  proper  shape  for  the  witness  to  answer. 
^  Mr.  Grat.  I  made  the  objection  because  I  thought  it  was  taking  up 
time  on  an  immaterial  matter,  and  it  seems  to  take  more  time  to  set- 
tle it,  so  I  will  withdraw  it. 

The  Commissioned.  I  think  his  statements  made  at  the  time  he 
conversed  with  Davidson  are  admissible. 

Mr.  Gray.  Undoubtedly,  but  this  is  a  question  of  what  he  intended 
when  he  was  going  to  locate  this  claim. 

Mr.  Sheridan.  What  he  thought  at  that  time  is  a  matter  of  what 
constituted  his  intention  at  that  time. 

The  Commissioner.  You  can  ask  him  what  he  thought  at  that 
time,  or  what  he  agreed  to.  I  don't  know  whom  he  agreed  with.  I 
do  not  understand  there  had  been  any  agreement  there  at  that  time. 
Read  the  question. 

(Question  read.) 

The  Commissioner,  Objection  sustained. 

Mr.  Sheridan.  I  enter  an  objection  to  the  ruling  of  the  com- 
missioner. 

The  Commissioner.  Very  well.    Proceed. 

Q.  Mr.  Doneen,  at  the  time  that  you  had  this  conversation  with 
Mr.  Davidson,  to  which  you  now  refer,  at  which  time  you  discussed 
the  advisability  of  your  taking  up  a  claim — a  coal  claim  in  Alaska — 
what  was  your  idea  as  to  what  you  were  going  to  do  with  the  claim 
subsequently  f 

Mr.  Hughes.  We  object  to  that  question  as  irrelevant  and  imma- 
terial. If  he  expressed  his  idea,  or  made  any  proposal  to  any  of  these 
other  people,  we  make  no  objection  to  it,  but  to  call  upon  a  man  to  give 
his  mental  lumination,  and  ask  him  what  he  meant  to  do  in  the  future, 
or  anvthing  like  that,  in  the  location  of  a  coal  entry,  would  be  to 
fill  volumes  with  utterly  irrelevant  matter.  To  any  idea  or  announce- 
ment of  purpose  we  will  not  object  to  it  at  all;  but  every  man  prob- 
ably who  has  taken  an  interest  in  a  mining  claim  has  probably 
dreamed  of  all  sorts  of  things  of  what  he  would  do  with  it,  and  we 
do  not  want  to  listen  to  that;  and  that  is  the  purpose  of  our  objection. 
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Mr.  Sheridan.  I  propose  to  have  that  question  answered  because 
it  is  obviously  material  to  find  out  what  this  man's  intention  was  at 
the  time  he  took  up  this  claim,  whether  he  expressed  it  to  anyone 
or  not.    That  is  conmion  sense. 

The  Commissioner.  I  think  you  may  take  the  answer  to  that. 

A.  Well,  I  didn't  know  what  I  was  ^oing  to  do  with  it,  but  I  sup- 
posed I  would  own  it  and  do  the  best  I  could  with  it. 

Q.  Did  you,  at  that  time,  have  any  definite  idea  about  when  you 
intended  to  develop  it  ? 

Mr.  Gray.  Now.  I  object  to  that  on  the  ground  it  is  immaterial 
and  irrelevant.    That  is  the  same  question. 

The  Commissioner.  Take  the  answer  to  the  question. 

A.  Well,  I  don't  know,  when  I  would  get  a  patent  to  it. 

Mr.  Sheridan.  Read  my  question  to  the  witness.  He  has  not 
answered  it. 

The  Commissioner.  Read  the  question. 

(Question  read.) 

A.  No. 

The  Commissioner.  The  noon  hour  has  arrived.  We  will  take  a 
recess  until  2  o'clock. 

Mr.  Sheridan.  I  just  want  to  ask  him^  if  I  may,  one  more  question 
concerning  this  point,  and  I  shall  have  disposed  then  of  that  particu- 
larpoint. 

The  CoBfMissiONER.  Very  well.    Ask  the  question. 
^  Q.  Is  what  you  have  given  us  concerning  this  conversation  at  this 
time  with  Mr.  Davidson,  and  prior  to  discussing  the  matter  with  Mr. 
Clarence  Cunningham,  all  that  you  can  recall  concerning  that  con- 
versation ? — ^A.  The  conversation  with  Mr.  Davidson  ?  ^ 

Q.  Yes. — ^A.  That  is  all  that  I  recall — that  is,  speaking  of  the  cost, 
how  near  it  was  to  a  harbor,  and  things  of  that  kind,  in  a  general 
way.     I  believe  we  spoke  about  those  things. 

The  Commissioner.  Is  that  all,  Mr.  Sheridan  f 

Mr.  Sheridan.  Yes. 

And  thereupon  recess  was  taken  to  2  o'clock  p.  m.  of  said  day. 

INQUIRT   resumed. 

December  4, 1909—2  p.  m. 

Appearance:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel 
for  the  claimants. 

MICHAEL  DONEEN  on  the  stand. 

Cross-examination  resumed  by  Mr.  Sheridan: 

^  Q.  Mr.  Doneen,  how  fully  did  you  go  into  the  question  of  the  pos- 
sible cost,  distance  from  the  sea  and  transportation,  which  vou  men- 
tioned just  when  we  adjourned  to-day  at  noon? — ^A.  Well,  I  think 
that  is  about  as  far  as  I  went  with  that;  what  was  theprobable  cost. 
Q.  What  features  of  the  cost  did  you  discuss  ? — ^A.  Well,  I  suppose 

Setting  provisions  in  there,  building  trails,  and  probably  houses,  and 
oing  general  work. 

Q.  Jji  that  discussion  of  the  cost  did  you  discuss  any  question  of 
the  operating  of  the  claim  as  a  coal  mine  ? — ^A.  No. 
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Q.  Now,  what  discussion^  did  you  have  concerning  transportation 
to  the  seacoast  ?— A.  We  did  not  have  any,  but  I  thought  it  was  a 
good  thing  that  it  was  not  too  far  back. 

Q.  You  did  not  go  into  any  particular  discussion  of  that  feature  of 
it  ?— A.  No,  sir. 

Q.  Now,  all  of  this  conversation  to  which  you  have  been  referring 
was  a  conversation  you  had  with  Mr.  Davidson,  wasn't  it  ? — ^A.  And 
some  of  it  with  Mr.  Cunningham. 

O.  About  how  long  a  space  intervened  between  the  conversation 
with  Mr.  Davidson  and  the  first  conversation  you  had  with  Mr.  Cun- 
ningham?— ^A.  I  would  say  two  or  three  days. 

Q.  Does  the  substance  of  what  you  have  already  given  in  your 
testimonjr  cover  the  conversation  had  both  with  Mr.  Davidson  and 
Mr.  Cunnindiam,  or  have  you  anvthing  to  add  concerning  the  conver- 
sation with  Mr.  Cunningham  1 — ^A.  No,  sir;  I  think  I  have  not. 

Q.  You  have  given  everything  1 — ^A.  Yes;  I  think  so. 

Q.  I  believe  you  mentioned  m  your  direct  testimony  that  it  was 
estimated  that  the  probable  cost  to  you  would  be  from  $2,500  to 
$3,000 1— A.  Yes,  sir. 

Q.  What  did  you  assume  that  that  would  be  for,  what  kind  of 
work  I— A.  Well,  I  thought  it  would  be  for  development  work,  and  I 
thought  the  money  that  went  to  the  Gk)vemment  would  be  included 
in  that  amount. 


Q.  In  that  amount  ?    I  see. — ^A.  Yes. 
Q.  No 


Now,  at  the  time  you  made  out  this  check  to  Doctor  Cunning- 
ham, Clarence  Cunningham's  brother,  what  instructions,  if  any,  did 
you  give  the  doctor  concerning  that  check  f — ^A.  I  told  him  to  send 
it  to  Clarence. 

Q.  Did  you  give  any  instructions  as  to  how  it  should  be  ex- 
pended?—A.  No. 

Q.  You  left  that  to  Clarence  Cunningham  entirely? — ^A.  Yes,  sir. 

Q.  Now,  when  was  it  you  m^t  Clarence  Cunningham  again  after 
that  ? — ^A.  I  can  not  say,  but  I  think  it  was  about  two  years. 


Q.  Later  ? — ^A.  Later,  or  thereabouts. 


Where  did  you  meet  him  then? — ^A.  I  think  I  met  him  at  the 
Hotel  Spokane. 

O.  Give  us,  in  your  own  words,  substantially  any  conversation  you 
haa  with  him  at  that  time  concerning  your  claim  or  any  other  of  the 
coal  claims  now  under  investigation. — ^A.  I  asked  him  how  things 
were  looking  up  there,  and  if  he  had  much  coal  up  there,  and  he  as- 
sured me  everything  was  looking  all  right,  and  that  he  had  consider- 
able coaJ,  and  I  guess  that  is  about  all  the  conversation  we  had 
relating  to  the  coaJ  claim. 

Q.  lou  did  not  at  that  time  go  into  any  discussion  of  develop- 
ment, joint  development,  or  railroad  building,  or  harbor  improve- 
ment, or  anything  of  that  sort? — ^A.  No,  sir;  we  did  not. 

Q.  Did  you  at  any  time  between  your  first  meeting  with  Clarence 
Cunningham  in  1903,  and  this  subsequent  meeting  aoout  two  years 
later,  have  any  correspondence  with  Clarence  Cunningham  concerning 
your  claim  otner  than  the  transmission  of  money  from  time  to  time  ? — 
A.  Well.  I  think  he  wrote  me  a  time  or  two  when  he  drew  on  me. 

Q.  When  he  drew  on  you  ? — ^A.  I  think  so. 

Q.  Did  he  say  anything  in  those  letters  you  can  recall  now  ? — ^A, 
Nothing;  any  more  than  tnat  things  were  progressing  very  good. 
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Q.  Haye  you  those  letters  in  your  possession ! — ^A,  I  don't  really 
know.    I  don't  believe  I  have. 

Q.  About  how  many  such  letters  did  you  receive  from  himt — 
A.  Well;  I  could  not  say.  I  received  those  statements,  but  I  don't 
think  there  were  letters  with  each  one. 

Q.  Was  there  a  letter  with  any  of  those  statements  1 — ^A.  I  think 
there  was. 

Q.  About  how  many  letters  did  you  receive  in  connection  with 
those  statements  f — A.  Well,  now.  I  was  thinking  when  I  said  state- 
ments— I  was  thinking  about  drafts. 

Q.  Drafts!— A.  Yes. 

Q.  So  you  received  no  letters  with  the  statements ! — ^A.  Well,  now, 
I  don't  recall  any. 

Q.  Now,  as  I  understand  joUf  these  were  the  only  two  conversa- 
tions you  had  with  Clarence  Cunningham,  as  near  as  you  can  recall — 
the  one  in  1903  and  the  one  about  two  years  subsequently,  or  did  you 
have  any  others  ? — ^A.  Oh^  think  I  met  him  after  that. 

Q.  About  when  t — ^A.  What  I  meant,  there  was  a  space  of  about 
two  years  there  after  I  first  met  him:  I  think  it  was  two  years  before 
I  met  him  agam. 

a  Now,  after  tins  second  meeting  did  you  meet  him  again 
I  think  so. 

Q.  Where  ? — ^A.  Well,  I  met  him  on  the  street  one  time. 

Q.  Where  ? — ^A.  On  Riverside  avenue,  I  met  him  one  time- 


Q.  In  Spokane,  Wash.  ? — ^A.  Yes,  sir. ' 


Did  you  have  any  conversation  with  him  there  concerning  your 
claim! — ^A.  He  was  in  an  automobile,  and  I  just  shook  hands  with, 
him. 

Did  you  ever  meet  him  again  ? — ^A.  After  that ! 
Yes. 
r.  HnaH£S.  You  refer  to  the  time  prior  to  final  payment,  Mr. 
Sheridan ! 

Mr.  Sheridan.  Yes. 

Mr.  Hughes.  Prior  to  the  final  payment  I 

A.  I  can  not  say. 

Q.  I  hand  you  Uovemment  Exhibit  5,  and  ask  you  to  state  if  you 
ever  received  from  Clarence  Cunningham  such  a  statement  as  this 
[handing  paper  to  witness]. — ^A.  Yes;  I  think  I  did. 

Q.  From  Clarence  Cunningham ! — ^A.  Yes,  I  think  so. 

Q.  I  now  hand  you  Government  Exhibit  6,  and  ask  you  if  you  ever 
received  such  a  statement  from  Clarence  Cunningham  ?— A.  Yes,  air. 

Q.  I  now  hand  you  Government  Exhibit  7,  wnich  is  the  report  of 
H.  L.  Hawkins  on  the  group  of  claims  now  under  investigation,  and 
ask  if  you  ever  received  such  a  report  from  Clarence  Cunningham 
[handing  witness  paper]  ? — ^A.  I  did;  the  map  was  just  like  it. 

Q.  You  refer  to  the  map  in  the  back  of  this  exhibit  ?— A.  Yes,  sir. 

Q.  I  now  hand  you  Government  Exhibit  8,  aud  ask  you  to  state  if 
you  ever  received  such  a  statement  from  Clarence  Cunningham  ?— A. 
I  don't  know  whether  I  ever  received  that  one  or  not. 

Q.  I  hand  you  Government  Exhibit  9,  and  ask  you  to  state  if  you 
ever  received  such  a  statement  from  Clarence  Cunningham! — ^A.  I 
think  I  received  that  statement  but  I  have  no  recollection,  of  the  pen 
writing  there.     I  think  I  recollect  this. 

Q.  £i  the  typewritten  form !— A.  In  the  typewritten  form,  yes. 
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Q.  I  now  refer  you  to  Government  Exhibit  3,  which  contains  what 
purports  to  be' a  copy  of  what  is  known  as  the  Clarence  Cunningham 
journal.  On  page  1  of  this  journal  a  statement  is  made  to  the 
effect  that  each  subscriber  shall  have  one-eighth  of  his  stock  issued 
to  Clarence  Cunningham  in  consideration  for  his  services  in  securing 
said  land.  What  have  you  to  say  about  that  I — ^A.  I  don't  know  any- 
thing about  it. 

Q.  What  arrangement  did  you  have  with  Clarence  Cunningham 
as  regards  compensation  for  his  services  ?— A.  I  did  not  have  any. 

Q.  I  now  call  your  attention  to  Government  Exhibit  29,  which 
contains  the  articles  of  incorporation  of  the  Behring  River  Railroad 
Company,  and  I  will  ask  you  to  look  at  it  and  state  what  you  know 
about  such  an  organization.— A.  I  don't  know  anything  aoout  this. 
I  have  no  personal  knowledge  of  it. 

Q.  Did  you  ever  receive  any  notice  or  have  any  correspondence 
with  any  other  of  the  entrymen  now  concerned  with  a  view  of 
organizing  such  a  railway  or  m  any  way  concerning  it  ?— A.  No,  sir. 

Q.  When  did  you  first  learn  that  such  an  organization  had 
occurred  t— A.  Well,  I  can't  say,  but  it  is  lately. 

Q.  Was  it  this  year  ?— A.  WeU,  probably  this  year,  or  maybe  last 
year. 

Q.  1907?— A.  Yes. 

Mr.  Grat.  Last  vear  is  not  1907. 


Q.  1 908 1 — ^A.  Yes,  and  it  might  be^last  year. 


^  Not  any  earlier  than  that,  Mr.  Doneen  1 — ^A.  I  don't  think  so ; 
I  don't  recollect  it. 

O.  Have  you  had  at  any  time  any  interest  in  this  organization  t — 
A.  rJ^ot  that  I  know  of. 

(2.  In  what  way  did  you  learn  of  this  organization  first? — ^A.  I 
think  I  saw  it  in  the  papers,  something  about  it. 

a.  And  thf^t  was  the  only  way  in  which  you  learned  of  it? — ^A. 
Mr.  Davidson  might  have  told  me  about  it  or  some  one  else. 


Q.  Could  you  recall  when  ? — ^A.  No,  I  can  not^ 


^  I  now  callyour  attention  to  Government  Exhibit  No.  24,  con- 
sistmg  of  the  affidavit  executed  by  Clarence  Cunningham  March  6, 
1908,  Def ore  L.  R.  Glavis,  and  your  corroborative  affidavit  dated  May 
2,  1908.  Give  us  in  your  own  words,  Mr.  Doneen,  how  it  was  that 
this  affidavit  came  into  your  possession  and  what  consideration  you 

fave  it  before  signing  it? — ^A.  I  received  it  from  Mr.  Love.  I  had 
een  out  of  the  city 

Mr.  Grat.  What  is  that? 

(Answer  read.) 

A.  I  received  it  from  Mr.  Glavis.  I  had  been  out  of  the  city  for 
two  or  three  weeks,  and  when  I  came  back  I  found  this  Glavis  letter. 
He  seemed  to  be  in  a  hurry  for  me  to  sign  it,  and  he  said  that  all  the 
other  claimants,  most  of  tae  other  claimants,  I  think,  had  signed  it, 
and  I  took  it  down  to  Mr.  Nuzum's  office  and  signed  it. 

Q.  Did  you  read  Mr.  Cunningham's  affidavit  through  before  you 
signed  the  corroborative  affidavit? — ^A.  I  suppose  that  I  did. 

Q.  You  read  the  corroborative  affidavit  also  oefore  signing  it  ? — ^A. 
I  suppose  so.  I  did  not — ^I  was  in  a  hurry  to  ^et  it  sent  back. 

Q.  I  hand  you  Government  Exhibit  38,  wnich  is  a  letter  from  Mr. 
Glavis  to  Arthur  D.  Jones,  already  introduced  in  evidence,  dated 
Portland,  April  18,  1908,  and  I  will  ask  you  to  read  that  and  state  if 


314  CUNNINGHAM  COAL.  ENTBIE8. 

the  letter  which  you  received  from  Mr.  Glavis  was  the  same  as  that 
one  ? — ^A.  I  think  it  was. 

[.  What  was  the  answer  1 — A.  I  think  it  was. 
L  I  now  hand  you  what  is  known  as  the  Love  affidavit,  ah-eady  in 
evidence  with  the  original  papers  imder  stipulation,  and  ask  you  to 
give  us  a^ain  how  it  was  that  this  came  into  your  possession  ^— A.  I 
received  tnis  from  Mr.  Love. 

Q.  Was  there  a  letter  with  it  ? — ^A.  Yes,  sir. 

Q.  I  now  hand  you  Claimants'  Exhibit  5,  which  is  a  letter  from 
special  agent  liove  to  Arthur  D.  Jones,  dated  November  2,  1906,  and 
ask  you  to  state  if  that  is  identical  with  the  letter  sent  to  you  by  Mr. 
Love  with  this  Love  affidavit  [handing  witness  paper]  ?— A.  I  think 
it  is  as  I  recall  it. 

Q.  Now,  in  what  way  did  you  return  this  Love  affidavit  after  you 
signed  it  1 

Mr.  Gbat.  I  object  to  that  question  as  being  immaterial. 

The  CoMMissiONEB.  Answer  the  question. 

A.  /Why  I  suppose  I  mailed  it  to  him.  I  don't  recollect  exactly 
how  I  sent  it. 

Q.  Do  you  recall  whether  or  not  you  sent  it  through  somebody  else 
or  sent  it  direct  ? — ^A.  Well 

Mr.  Hughes.  I  do  not  want  to  encumber  the  record  by  adding  to 
his  previous  answer,  but  I  thmk  the  next  question  is  immaterial. 

Mr.  Sheridan.  I  propounded  it  in  the  hope  he  would  have  his 
memoir  refreshed. 

Mr.  UBAY.  You  appear  to  havQ  all  those  letters  transmitting  them 
and  I  think  you  should  know  and  be  willing  to  produce  them. 

Mr.  Sheridan.  I  don't  beUeve  that  would  answer  my  question. 

The  Commissioner.  Answer  the  Question. 

A.  Do  you  mean  I  ^ave  it  to  someoody  else  to  give  to  him  t 

Q.  I  asked  if  you  did.  If  you  can  recall,  Mr.  Doneen  1 — ^A.  It  may 
be  that  Mr.  Davidson  and  mvself  returned  that  in  the  same  envelope. 
Mine  was  signed  at  Oakesdale. 

Mr.  Gray.  If  counsel  has  a  letter,  and  I  notice  each  time  he  asks 
his  question  he  apparently  produces  from  his  papers  a  letter,  I  think 
it  is  only  fair  to  give  the  witness  an  opportumty  to  refresh  his  recol- 
lection, if  counselhas  any  such  letter. 

Mr.  bHERiDAN.  You  wiU  have  plenty  of  opportunity  to  do  so  at  the 
proper  time. 

Mr.  HuoHES.  The  purpose  of  our  objection  is  that  the  proper  time 
is  when  the  question  is  propounded,  if  it  is  based  upon  a  letter  or  docu- 
ment not  in  evidence. 

Mr.  Gray.  That  is  only  fair  to  the  witness. 

Mr.  Hughes.  If  counsel  will  consult  Greenleaf  he  will  recognize 
the  rule  we  base  our  objection  upon. 

Mr.  Sheridan.  We  submit,  without  going  into  a  discussion,  that 
we  have  a  right  to  ask  the  witness  if  he  remembers  anything  about 
the  transaction. 

Mr.  Gray.  When  he  says  he  don't,  you  keep  on  asking  him. 

Mr.  Sheridan.  I  suppose  I  should  stop  when  he  says  he  don't. 

Q.  I  now  call  your  attention  to  Claimants'  Exhibit  3^  consisting 
of  the  minutes  of  the  meeting  of  May  15,  1907,  in  the  office  of  Finch 
&  Campbell,  and  at  the  same  time  to  Claimants'  Exhibit  4,  consist- 
ing of  tne  minutes  of  the  mei^ting  of  July  16,  1907,  in  the  same  place, 
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at  both  of  which  meetings  it  appears  from  said  exhibits  that  you 
were  present.  Please  give  us  in  your  own  words  what  the  imaer- 
Btandmg  was  about  the  significance  of  these  meetings  and  what  was 
done  there. 

Mr.  Hughes.  Objected  to  as  being  incompetent  and  calling  for 
mere  conclusion  and  opinion  from  the  witness  and  not  for  statement 
of  facts  and  is  clearly  irrelevant. 

The  Commissioner.  I  think  he  can  give  his  views  of  what  he  under- 
stood was  the  object  of  the  meeting. 

Mr.  Hughes.  I  do  not  mean  to  object  to  that.  I  did  not  under- 
stand that  he  asked  what  the  object  of  the  meeting  was. 

The  CoMMissiONEB.  I  think  tnat  is  the  question. 

Mi.  Sheridan.  Read  the  question. 

(Record  read.) 

Mr.  Gbat.  If  he  asks  bim  what  was  done,  what  he  understood  was 
done,  I  suppose  we  could  not  object,  but  asking  him  his  opinion  of 
the  significance  of  it  is  calling  for  mere  opinion  and  conclusion. 

The  Ck)MMissiONER.  I  think  I  will  allow  the  question  to  be  an- 
swered. 

Mr.  Obat.  It  might  then  be  necessary  to  produce  evidence  to 
determine  what  the  significance  was. 

A.  These  minutes  state  the  object  of  the  meeting  better  than  I  can. 
I  think — as  I  understand  it,  I  think  they  are  correct  or  nearly  so 
from  what  I  can  recall. 

Q.  You  spoke  of  having  executed  a  deed  in  connection  with  Gov- 
ernment Eimibit  10,  being  the  Guggenheim  memorandum 

Mr.  Grat.  I  think  that  is  not  a  fair  question.  As  a  matter  of 
fact  he  did  not,  Mr.  Sheridan. 

Mr.  Sheridan.  It  was  my  understanding  he  did. 

Mr.  Hughes.  What  was  the  Question  ? 

Mr.  Grat.  If  he  executed  tne  deed  mentioned  in  Government 
Exhibit  10,  beingthe  Guggenheim  memorandum. 

Mr.  Hughes.  He  did  not  say  he  made  it  in  connection  with  that. 

Mr.  Sheridan.  I  don't  mean  to  be  technical  in  that  statement,  just 
simply  called  it  in  connection  with  it. 

Mr.  Grat.  Subseauent  to  the  meeting  of  May  16. 

Mr.  Sheridan.  That  would  be  all  nght — what  his  correct  testi- 
mony showed  on  the  record. 

Q.  Now,  my  purpose  in  directing  your  attention  to  that  general 
transaction,  and  including  these  meetm^  at  which  vou  were  present, 
is  to  ask  you  why  was  it  you  placed  this  deed  whicn  you  testified  to 
having  executed  m  the  hands  of  Mr.  Wakefield  in  this  city  ? — ^A.  Well, 
so  it  could  be  acted  upon  altogether,  and  if  any  proposition  came  up 
we  could  accept;  whv,  it  would  be  easier. 

Q.  What  did  Mr.  W  akefield  have  to  do  with  it,  as  far  as  you  know  ? — 
A.  As  far  as  I  know,  I  think  he  was  appointed  by  the  committee  to 
make  deeds — ^make  out  deeds. 

Q.  At  one  of  those  meetings  at  which  you  were  present  1 

Mr.  Hughes.  The  committee  appointed  at  the  meeting,  and  he  says 
he  was  appointed  by  the  conmutteet 

A.  I  think  the  committee  selected  him. 

Q.  Did  the  committee  select  him  at  any  time  when  you  were 
presenti  and  know  of  your  own  personal  knowledge  that  they  did 
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select  him^— A.  No;  I  could  not  say  of  my  own  personal  knowledge 
that  they  did.    They  were  just  there  and  that  was  about  all. 

Q.  Have  you  any  actual  knowledge  of  your  own,  A&.  Doneen,  as 
to  why  he  was  selected  ? — ^A.  No,  sir. 

Q.  Did  you  at  any  time  between  the  date  of  the  location  of  your 
entry  and  down  to  and  including  the  time  of  final  receipt  consult  any 
attornws  concerning  your  claim  ?— -A.  No,  sir. 

Q.  Have  you  any  other  interests  in  Alaska,  Mr.  Doneen  ? — ^A.  No, 
sir. 

Q.  Have  you  ever  been  there  ? — A.  No,  sir. 

Q.  Was  the  money  which  you  paid  out  through  Clarence  Cunning- 
ham for  the  purpose  of  taking  up  and  exploitixig  that  claim,  and  such 
other  exploration  work  as  was  done  on  these  other  claims  a  part  of 
jouT  own  funds  or  have  you  borrowed  it?— A.  Every  cent  or  it  was 
mine  that  I  sent  to  Clarence  Cuniiingham. 

Q.  I  beUeve  you  stated  in  your  direct  testimony  that  you  learned 
that  this  Cunningham  proposition  had  fallen  through  % — ^A.  Yes,  sir. 

Q.  How  did  you  learn  it  and  from  whom  t— A.  1  don't  know  how, 
or  I  don't  recaU  who  told  me  that. 

Q.  Are  you  at  the  present  time  imder  any  agreement  concerning 
the  sale  of  this  property  ? — ^A.  No,  sir. 

Q.  Have  you  any  tacit  understanding  with  an^^one  that  you  are 
going  to  jointly  develop  it  at  any  time  t — ^A.  No,  sir. 

O.  Have  you  ever  had  such  an  imderstanding  I— A.  I  never  had 
sucn  an  understanding,  with  the  exception  of  the  understanding  we 
talked  about  at  this  meeting,  or  at  that  meeting. 

The  Guggenheim  concern  ? — ^A.  That  the  minutes  set  out. 
As  set  out  in  the  minutest — ^A.  Yes;  I  never  had  no  other 
imderstanding  or  agreement. 

Q.  I  believe  you  stated  in  connection  with  the  Guggenheim  memo- 
randum, as  set  out  in  Government  Exhibit  10,  that  while  you  did 
not  like  it  that  you  would  have  gone  into  it  if  all  or  nearly  all  the 
other  entrymen  had  agreed  to  go  into  it;  is  that  correct? — A.  That 
is  correct. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Hughes: 

Q.  Speaking  of  the  railroad  company  and  the  articles  of  incorpo- 
ration which  counsel  showed  you,  I  will  ask  you  if  you  were  ever 
asked  to  take  any  stock  or  any  interest  in  this  road  or  in  any  other 
railroad  up  there  ? — ^A.  No,  sir. 

Q.  Or  consulted  at  all  about  the  organization  of  it  t — ^A.  No,  sir. 

FRANK  F.  JOHNSON,  a  witness  produced  on  behalf  of  the  claim- 
ants, after  first  being  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes: 

Q.  Give  your  fuD  name  to  the  stenographer. — ^A.  Frank  F. 
Johnson. 

Q.  Where  do  you  live  ? — ^A.  Wallace.  Idaho. 

Q.  How  long  nave  you  lived  there? — ^A.  I  have  lived  in  Wallace 
about  twelve  years,  and  in  the  Coeur  d'Alene  country  twenty-two. 

Q.  What  business  are  you  in  and  have  you  been  engaged  in  for 
some  years  past?— A.  Banking. 

Q.  At  Wallace  ? — ^A.  At  Wallace  and  at  Murray  prior  to  that. 
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Q.  What  bank?— A.  The  First  National  Bank. 

Q.  What  connection  have  you  with  that  bank  ? — ^A.  President. 
^  Q.  Are  any  other  of  the  cmimant  defendants  in  this  action  asso- 
ciated with  you  in  this  business,  and  if  so,  which  are  they  1— A.  Mr. 
A.  B.  Campbell  is  a  stockholder  of  the  First  National  Baiik  and  Mr. 
Henry  White  is  also  an  officer  and  stockholder  in  the  bank,  Mr.  R.  K. 
Neill,  who  is  one  of  the  original  locators,  is  a  stockholder  and  at  one 
time  was  a  director  before  he  moved  away. 

Q.  Do  you  know  Mr.  Clarence  Cunningham,  and  if  so,  how  long  have 
you  blown  him?— A.  I  have  known  him  of  upward  of  twenty-two 
years. 

O.  Where? — ^A.  I  first  became  acquainted  with  him  at  Murray, 
and  he  has  been  in  Coeur  d' Alene  district  more  or  less  ever  since. 

Q.  In  what  business  was  he  engaged  in  the  Coeur  d' Alene  district  ? — 
A.  He  had  charge  of  a  mercantile  establishment  when  I  first  met  hnn, 
and  since  then  he  has  been  engaged  in  mining. 

Q.  What  was  about  the  date  of  your  first  personal  connection  with 
the  entry  of  the  claim  in  the  Controller  Bay  district  in  Alaska?— 
A.  Well,  the  suggestion  or  statement  was  made  to  me  I  could  prob- 
ablv  get  a  claim. 

Q.  Well,  what  I  asked  for  I  will  get  to  that  matter  later — ^but 
about  the  date  of  the  first — about  the  date  of  your  first  connection 
of  any  kind  with  the  matter  of  making  an  entry  in  this  district  in 
Alaska? — ^A.  That  is,  you  mean  the  first  initiative  step  I  ever  took. 

Q.  Yes. — ^A.  Well,  some  time  in  the  month  of  November,  1904. 

Q.  Now,  prior  to  that  time  had  you  learned  from  any  of  these 
associates  in  business  of  whom  you  nave  sopken  of  anything  about 
their  having  become  interested  in  this  coal  region  and  in  the  location 
of  a  claim  through  Mr.  Cunningham  ^— A.  I  have. 

Q.  And  with  wnom  had  you  talked  in  regard  to  it,  or  from  whom 
did  you  learn  anything? — A.  Well,  in  the  beginning,  a  Mr.  R.  K. 
Neill,  who  was  often  in  Wallace  and  nad  been  up  to  Alaska  and  located 
ground  there,  and  he  had  often  talked  to  me  about  his  having  located 
one  coal  claim  there;  and  Mr.  Horace  Davenport,  who  hasl)een  the 
cashier  in  our  bank,  but  was  not  at  that  time,  was  one  of  the  locators, 
and  I  had  talked  with  him  about  it. 

2.  Had  he  also  been  up  there  ? — ^A.  He  had  also  been  on  the  ground 
ort  time  before  and  took  steps  to  apply  for  one  of  these  claims. 
Mr.  White  had  secured  one  of  them  and  I  nad  talked  to  him  about  it. 

Q.  Now,  wiU  you  state  how  you  first  became  interested  and  in  what 
matter  ? — ^A.  I  was  about  to  leave  Wallace  for  a  trip^ 

Q.  That  is,  I  mean,  personally  interested? — ^A.  That  is,  my  per- 
sonal interest.  As  I  was  about  to  leave  Wallace  with  Mrs.  Johnson 
to  southern  Idaho  for  a  trip  when  Mr.  White  came  to  the  railway 
station  to  see  me  off.  and  stated  while  there,  he  imderstood  one  of  the 
claimants  was  unable  to  carry  on  his  claim  on  account  of  financial 
embarrassment  and  that  he  thought  I  could  get  a  claim. 

Q.  Which  one  of  the  claims  ?— A.  Well,  he  mentioned  the  fact  that 
he  thought  Mr.  Davenport,  and  he  thought  I  could  get  a  claim,  and 
he  would  try  to  reach  or  find  out  about  it,  and  I  asked  him  to  ao  so. 

Q.  Well,  now,  did  you  learn  anything  more  at  that  time  or  after- 
wards ? — ^A.  On  my  return,  which  was  some  three  weeks  later,  Mr. 
White  had  a  telegram  &om  Mr.  Cunningham  stating  he  could  locate 
me  on  the  claim. 
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Q.  Did  you  about  that  time  execute  the  power  of  attorney  to  Mr. 
Cumiini^ham  ? — ^A.  I  did.     I  think  it  was  a  little  later. 

Q.  Did  you  know  at  that  time  or  learn  from  Mr.  ^Vhite  how  much 
he  had  paid  1 — A.  Mr.  White  told  me  he  had  taken  a  claim  in  the 
same  manner  from  some  one  who  had  dropped  out  and  he  had  paid 
$1,600  that  they  had  expended  up  to  that  tune. 

Q.  What  steps  did  you  take,  it  any,  after  receiving  this  advice  to 

Say  Mr.  Cunnmgham,  and  what  did  you  pay? — A.  I  forwarded  a 
raft  for  $1,600  with  the  request  that  I  be  allowed  to  take  up  one 
of  these  clainxs. 

Q.  Were  you  furnished  a  blank  form  of  power  of  attorney  to  exe- 
cute for  the  purpose  of  authorizi^  Mr.  Cunningham  to  locate  a  claim 
for  you  ? — ^A.  Shortly  after  that  i  was. 

Q.  I  show  you  a  paper  from  the  files  contained  in  the  records  of  the 
land  office,  w^hich  by  stipulation  are  in  evidence  in  this  case,  in  coal 
cash  entry  No.  10,  coal  land  survey  No.  69,  which  is  the  power  of 
attorney,  and  ask  you  if  the  signature  to  it  is  your  signature  ? — ^A. 
It  is  my  signature;  yes.  sir. 

Q.  It  was  executed  by  you  on  this  date,  January  11,  19051 — A. 
Evidently  so;  yes. 

Q.  I  see  it  is  acknowledged  before ^A.  M.  J.  Mohr. 

Q.  On  the  same  date,  January  11,  1905? — ^A.  Yes. 

Q.  Now,  I  will  call  your  attention  also  to  an  affidavit  attached  to 
the  foregoing  power  of  attorney  and  ask  you  if  that  signature  is 
yours  ? — ^A.  It  is. 

Q.  Subscribed  and  sworn  before  the  same  notary  public  on  the 
same  day  ?— A.  11th  of  January,  1905. 

Q.  Had  you  at  this  time  hadf  any  conversation  with  Mr.  Cunning- 
ham  ? — ^A.  I  had  not. 

Q.  Had  you  had  any  conversation  with  respect  to  the  making  of 
this  entry  with  sny  other  person  than  Mr.  White  up  to  the  time  of 
making  tnis  affidavit  ? — ^A.  Well,  I  said  fii'st  that  I  had  not  had  with 
Mr.  Cunningham.  I  have  no  recollection  of  havinghad  any — any  con- 
versation with  any  other  entrymen  besides  Mr.  White,  and  possibly 
Mr.  Jones;  that  is,  O.  D.  Jones. 

Q.  In  any  conversation  with  either  of  these  gentlemen  or  any  other 
person,  at  or  prior  to  signing  of  this  power  of  attorney  and  affidavit,  did 
you  have  any  understanding  or  agreement  that  in  making  this  loca- 
tion and  entry  you  did  so  m  the  interest  of  any  person  other  than 
yourself  or  with  any  company  or  association  of  persons? — ^A.  There 
was  no  such  understanding  at  all. 

Q.  Or  did  you  have  any  understanding  with  them  or  with  anyone 
that  you  would  make  this  entry,  and  at  any  time  thereafter  would 
convey  it  to  a  corporation  then  organized  or  to  be  organized  or  would 
hold  it  for  joint  operation  or  use  %—A.  I  did  not  have  any  such  under- 
standing. 

Q.  I  call  your  attention  to  the  following  language  contained  in  the 
affidavit,  to  wit:  ''I  further  swear  that  I  am  now  in  the  actual  pos- 
session of  said  coal  land  through  my  agent  and  attorney  in  fact  and 
make  entry  for  my  own  use  and  benefit  and  not  directly  or  indirectly 
for  the  use  of  benefit  of  any  other  parties.''  I  ask  you  if  the  state- 
ment contained  therein  relation  to  the  purpose  to  your  entry  was 
true  t — ^A.  It  was. 
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Q.  I  show  YOU  now  from  the  same  govemment  files  application 
forpatent  and  ask  you  if  that  ia  your  signature  ?— A.  It  is. 

Q.  This  purports  to  have  been  sworn  to  on  the  21st  day  of  Feb- 
ruary, 1906,  before  M.  J.  Flohr,  a  notary  public.  You  swore  to  it 
at  that  time  ? — ^A.  Yes,  sir. 

Q.  And  forwarded  it  to  be  filed  in  the  land  office  ? — ^A.  Yes,  sir. 

A.  In  this  application  which  you  swore  to  at  that  time  is  the  fol- 
lowing language:  ''I  make  this  entry  for  my  own  use  and  benefit 
and  not  directly  or  indirectly  for  the  use  and  benefit  of  any  other 
party."  I  wiU  ask  you  whether,  on  the  date  of  this  affidavit,  the 
tact  therein  stated  was  true  ?^A.  It  was. 

Q.  And  had  at  all  times  prior  thereto  been  true  ^t-^A.  It  had  been. 

Q.  I  now  show  you  from  the  same  files  an  affidavit  which  bears  the 
file  mark  January  23,  1907,  and  purporting  to  be  executed  by  you  on 
the  20th  day  of  September,  1906.  I  ask  you  if  that  is  your  signi^ 
ture  ? — ^A.  It  is. 

Q.  You  swore  to  it  at  that  time  before  M.  J.  Flohr,  a  notary  pub- 
Uc»— A.  Idid. 

Q.^  I  caU  your  attention  to  the  following  language  in  this  affidavit, 
to  wit:  ''That  said  location  was  made  for  the  sole  use  and  benefit  of 
the  affiant  and  has  ever  since  so  remained  his  and  in  his  exclusive 
control,  and  at  no  time  prior  to  the  location  or  at  such  time  or  since 
has  affiant  entered  into  any  a^ement,  express  or  implied,  or  pledged 
himself  by  promise  or  otherwise,  express  or  implied,  by  which  the  title 
to  said  land  or  any  part  thereof  or  any  interest  therein  is  to  pass  to 
any  other  person  or  association  whatsoever.'^  Was  that  statement 
at  the  time  true  ? — ^A.  It  was. 

Q.  I  call  your  attention  to  the  following  further  language,  to  wit: 
"That  in  the  event  said  claims  go  to  entry  in  the  U.  S.  land  office  at 
Juneau.  Alaska,  and  the  receiver's  receipt  for  the  purchase  price 
issues,  ne  will  not  be  under  any  contract  or  obligation  or  promise  to 
seU  or  convey  said  tract  to  any  person  or  persons,  or  association,  or 
to  put  same  mto  anv  company  or  joint  holding  for  any  purpose,  or  to 
otherwise  dispose  of  same,  but  will  be  free  in  every  way  to  hold  said 
tract  to  lease  or  sell  it  at  any  future  time."  Was  the  statement  I 
have  just  read  true  at  that  time  ?— A.  It  was  true. 

Q.  Have  you  been  under  any  agreement,  express  or  impUed,  incon- 
sistent with  either  of  the  foregoing  statements  at  any  time  prior  to 
the  date  of  that  affidavit  ? — ^A.  I  have  not. 

Q.  Did  you  subsequent  to  the  filing  of  the  last  affidavit,  which  has 
been  referred  to  in  portions  of  the  testimony  as  the  "Love  affidavit," 

Say  your  money  for  the  purchase  of  your  mterest  to  the  receiver  at 
uneau,  Alaska  t — ^A.  I  did. 

Q;^  In  what  manner  ? — ^A.  I  had  our  bank,  the  First  National  Bank 
of  Wallace,  reauest  our  correspondent  in  oeattle  to  make  arrange- 
ment with  the  Dank  at  Juneau  to  ))ay  this  money ;  having  no  direct 
account  with  them  we  could  not  draw  directly  on  Juneau. 

Q.  And  that  arrangement  was  made  f — ^A.  It  was  made,  and  pay- 
ment was  made  and  tne  receipt  returned  to  me. 

Q.  I  now  show  you  a  duplicate  receipt  signed  b^  P.  M.  Mullen, 
receiver,  bearing  date  Marcn  13,  1907,  acknowledging  payment  of 
the  govemment  price  for  coal  land  survey  No.  59,  known  as  the  Plu- 
tocrat coal  claim,  and  I  will  ask  you  if  you  received  a  duplicate  of  that 
receipt  in  due  course  following  the  date  of  it  f — A.  I  did. 
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Q.  About  how  long  before  this  receipt  was  sent  jou  did  you  send 
that  money  to  the  receiver  I — ^A.  Why,  I  could  not  say  without  look- 
ing up  bank  records. 

Q.  Well,  apDroximately  t — ^A.  Well,  I  think  it  was  only  a  short 
time  before.  That  is,  it  was  sent  some  time  in  the  month  of  February, 
I  think,  as  near  as  I  can  remember. 

Q.  I  will  ask  you  if  you  also  at  or  about  the  same  time  receiyed  the 
paper  which  I  snow  you,  namely,  the  certificate  of  final  entry  signed 
by  ihe  register,  John  W.  Dudley,  bearing  date  March  13,  1907,  a 
duplicate  of  which,  with  the  preceding^  paper  which  I  show  you,  is  in 
the  files  of  coal  entry  No.  10? — ^A.  Why,  I  think  I  did;  I  could  not 
say  positiyely. 

Q.  When  did  you  see  Mr.  Cunningham  after  jou  signed  (be  power 
of  attorney  to  locate  for  you  ? — ^A.  Why,  I  thmk  it  was  some  time 
during  the  winter  following;  that  is,  after  the  first  year,  in  the  early 
part  of  1906. 

Q.  Were  you  present  at  a  meeting  in  the  office  of  Finch  ft  Campbell 
at  Spokane  held  May  15,  1907?— A.  Yes,  sir. 

Q.  I  show  you  a  copy  of  the  proceedings  of  that  meeting  [handing 
paper  to  witness].  Please  examine  it. — ^A.  I  think  that  is  a  correct 
statement  of  what  took  place. 

Mr.  Htjohes.  The  paper  handed  witness  was  Claimants'  Exhibit 
No.  3. 

Q.  Now^do  you  recall  how  you  came  to  be  present  at  this  meet- 
ing ? — ^A.  Why,  I  think  either  in  conyersation  or  through  some  notice 
from  some  other  claimants  that  I  was  adyised  that  they  wanted  to 
set  together  in  Spokane  on  that  day  and  talk  oyer  some  matters  that 
had  come  up,  that  Mr.  Cunningham  wanted  to  submit  to  us. 

O.  Mr.  Johnson^  prior  to  the  date  of  your  final  certificate,  had  you 
haa  any  conyersation  with  Mr.  Cunningham  or  any  other  of  the  entry- 
men  in  which  it  was  discussed,  understood,  or  agreed  that  your  claim 
upon  receiying  your  patent  snould  be  held  by  you  for  the  use  and 
benefit  in  whole  or  in  part  of  any  other  entrymen,  or  of  all  of  the 
entry  men,  or  that  any  of  the  entrymen,  or  all  of  them,  should  haye 
any  interest  in  it,  or  tnat  it  should  be  held  in  conjunction  with  other 
claims  for  the  purpose  of  joint  operation  as  a  coal  mine,  or  that  it 
should  be  transferred  with  other  claims  to  a  corporation,  to  be  so 
owned  or  operated  ? 

Mr.  Shebidan.  Mr.  Commissioner^  I  must  enter  an  objection  to 
that  style  of  question,  inasmuch  as  it  calls  for  one  answer  to  about 
four  or  fiye  different  questions.  I  submit  the  witness  could  giye  us 
more  clear  answers  by  diyiding  it  up  into  different  questions  as  to 
these  different  transactions. 

The  CoMMissioNBB.  If  the  witness  can  answer  the  question  I  think 
it  is  proper. 

Mr.  Hughes.  I  am  asking  whd  has,  I  think,  intelligence  enough 
to  answer  the  entire  question,  and  if  there  is  a  part  of  it  he  wishes  to 
say  no  to,  and  a  part  yes,  I  assume  the  witness  will  be  able  to  answer  it. 
I  am  not  cross-examining  this  witness. 

A.  I  think  I  understand  the  question  fully,  but  I  would  like  to 
haye  the  stenographer  read  it  oyer. 

(Question  read  by  the  reporter.) 

A.  Is  that  the  end  of  the  question  ? 

Q.  Yes. — A.  I  haye  not. 
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Q.  After  this  meeting  of  May  15,  1907.  were  jou  informed  in  any 
way  that  the  committee  appomted  at  tnat  meeting  had  consulted 
Mr.  Wakefield;  and  if  so,  how  t — A.  I  was  either  adiosed  by  the  com- 
naittee  or  hjr  a  letter  from  Mr.  Wakefield  that  they  had  consulted 
him  and  decided  or  requeeted  that  I  executed  a  deed  which  would  be 
held  and  placed  with  the  Union  Trust  Company  provided  the  others 
did  the  same. 

Q.  Did  you  make  such  a  deedt — A.  I  did. 

Q.  To  whom  did  you  send  itt — A.  I  sent  it  to  Mr.  Wakefield. 

Q.  You  were  not  personally  present  at  the  meeting  held  in  July, 
1907  ^-^A.  I  was  not. 

Q.  Did  you  learn  of  the  fact  that  a  conomittee  had  been  appointed 
to  go  to  Salt  Lake  ? — ^A.  Why,  yea,  I  learned  it;  but  I  don't  remember 
now  just  in  what  way. 

Q.  Well,  I  will  ask  you  to  look  at  GoYemment  Exhibit  10,  which 
purports  to  contain  a  proposition  between  this  conmiittee  and  Mr. 
Guggenheim,  and  I  will  ask  you  if  you  ever  saw  a  copy  of  that;  if  one 
was  furnished  to  you  shortly  after  the  date  of  that  instrument  1 — 
A.  Doyou  want  me  to  read  it  all  through  t 

Q.  Efnough  to  satisfy  yourself  if  you  ever  saw  it,  and  whether  you 
can  say  a  copy  was  furnished  you. — ^A.  Well,  I  saw  either  that  instru- 
ment— I  was  furnished  with  a  statement  similar  to  this,  but  without 
reading  this  through  very  carefully  I  could  not  say  whether  it  is 
identically  the  same;  and  even  then  I  might  haye  my  doubts. 

Q.  Weil,  what  was  furnished  you  purported  to  be  the  result  of  the 
meeting  at  Salt  Lake  ? — ^A.  Yes,  air. 

Mr.  BuGHBs.  I  think  that  is  sufficient  for  my  purpose  at  least, 
without  your  stopping  to  read  it  through,  unless  Goyemment  counsel 
desii^s. 

Q.  I  will  ask  you  what,  if  anything,  you  did  with  respect  to  the 
action' of  this  committee — ^this  proposal  with  the  Guggenheims  ? — 
A.  As  far  as  any  actual  action  on  my  part  was  concerned,  I  think  I 
did  nothing.  I  expressed  my  opinion  as  being  dissatisfied  with  the 
proposition. 

Q.  To  any^  other  entirmen  ? — ^A.  Yes;  to  seyeral  others. 

Q.  To  which  ones,  if  you  can  recall  1 — A.  Well,  Mr.  White,  Mr. 
Burhidge,  and  I  think  to  Mr.  Jones.  I  couldn't  say  just  to  whom. 
I  can't  remember  all  of  them. 


Q.  O.  D.  Jones  I — ^A.  Yes,  sir. 


^  Didyou  learn  subsequently  what  was  the  nature  of  that  propo- 
sition i  What  was  done  as  far  as  the  entrymen  were  concerned  with 
respect  to  it  ? — ^A.  I  understood  the  matter  was  dropped  entirely. 

Q.  What  became  of  the  deed  you  had  sent  to  Mr.  Wakefield  ? — A. 
It  was  returned  to  me  and  destroyed. 

Q.  Subsequent  to  this  time  did  you  meet  any  person  purporting 
to  be,  or  claiming  to  be,  special  agents  of  the  Goyemment  f— A.  I  did. 

Q.  Who  ? — ^A.  Mr.  Glayis  and  Mr.  Jones  called  on  me  at  Wallace. 

Q.  When  was  that  ?  Perhaps  you  can  refresh  your  memory  as  to 
the  date  by  looking  at  Goyemment  Exhibit  11. — ^A.  Well,  according 
to  this  it  was  the  5th  day  of  March,  1908. 

Q.  Will  you  teU  now  what  occurred  between  you  and  those  gentle- 
men at  that  timet — ^A.  They  came  into  my  onice  in  the  bank,  and 
introduced  themselyes,  and  stated  that  they  wanted  to  talk  to^  me 
about  my  coal  entry  in  Alaska,  and  we  sat  down  and  talked  things 
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over  very  freely  and  franklv;  iand  in  the  course  of  the  conversation 
there  were  certain  papers  asKed  for  and  where  they  were  in  my  power, 
and  I  had  them,  tney  were  produced — as  far  as  I  biow,  everything 
they  asked  for.  I  brought  them  out  there  and  allowed  them  to 
examine  them,  and  I  thmk  they  asked  permission  to  make  a  copy 
of  one  of  the  papers,  if  I  recollect  right.  They  went  awaj  and  came 
back  again.  I  don't  remember  now  whether  the  affidavit  they  sub- 
mitted to  me  was  when  they  were  in  here  first  or  after  the^  copied 
this  paper  and  came  back.  They  finally  submitted  an  affidavit  which 
had  oeen  signed  by  O.  D.  Jones  and  asked  me  to  make  an  affidavit 
corroborating  it.  I  explained  that  my  situation  was  entirely  differ- 
ent from  Mr.  Jones,  because  I  knew  nothing  about  the  early  trans- 
actions of  the  different  locators  up  there  and  the  different  entrymen 
as  I  had  come  in  considerable  later,  taking  up  a  claim  whicn  was 
dropped  by  one  of  the  others  who  could  not  see  it  through. 

Q.  *Do  you  remember  whether  the  affidavit  which  was  presented  to 
you  to  be  signed  was  drawn  by  Mr.  Glavis  in  your  bank  %—A.  It  was. 

Q.  I  now  show  you  that  part  of  Government  Exhibit  11  which  pur- 
ports to  be 

The  CoMMissiONEB.  Government  Exhibit  11. 

Q.  Government  Exhibit  11,  which  purports  to  be  signed  by  you. 
That  is  your  signature  ^— A.  Yes. 

Q.  I  call  your  attention  to  the  language  of  this  affidavit,  the  fol- 
lowmg  language  in  this  affidavit:  ''I  have  read  the  foregoing  affidavit 
and  mow  from  my  own  personal  knowledge  that  the  contents  thereof 
are  true  with  respect  to  the  Tninincr  claim  in  the  Cunningham  group, 
being  the  Plutocrat  claim,  except  tnat  I  was  advised  by  Heniv  White 
that  one  of  the  original  claimants  desired  to  give" — to  send  here — 
"give  up  his  claim,  and  I  then  re(mested  Mr.  Cunningham  to  locate 
me  on  said  claim.  I  was  told  by  mr.  White  I  would  have  to  reim- 
burse the  original  claim  owner.  I  did  so,  and  I  therefore  haVe  paid 
in  as  much  as  any  other."  Now,  this  affidavit  was  drawn  up  bv  Mr. 
Glavis  after  these  conversations  that  you  have  referred  tot — A. 
It  was. 

Q.  And  after  you  explained  to  him  that  you  knew  nothing  about 
the  early  transactions  ?— A.  Well,  I  think  he  drew  the  affidavit  first 
in  regard  to  that  particular  point,  and  that  I  raised  that  point  that  I 
knew  practically  nothing  aoout  the  earlv  transactions.  Anything 
that  I  did  know  was  entirely  hearsay,  and  he  talked  it  over  with  me 
and  reread  the  affidavit  and  concluded  my  affidavit  did  not  bear  on 
that  materially,  and  I  thought  so,  too,  and  I  finally  consented  to 
sign  it. 

Q.  I  think  so,  too.  As  I  remember  it,  the  witness's  affidavit  makes 
no  reference  to  payments.  Now,  you  speak  in  this  affidavit  of  hav- 
ing read  the  Jones  affidavit.  I  call  your  attention  to  this  language 
contained  in  the  Jones  affidavit: 

Nearly  all  of  the  32  coal  claimants  are  acquainted  with  each  other. 

Did  you  intend  to  corroborate  that  statement  ? — A.  Well,  at  first 
thought  I  might  have  said  yes.  On  careful  consideration  and  after 
coimtin^  the  names  over  that  I  knew,  there  were  a  great  many  that  I 
did  not  know  at  all. 

Q.  Now,  there  is  no  express  reference  in  your  affidavit  to  the  fol- 
lowing language  in  the  Jones  affidavit.  Inasmuch  as  you  mention 
in  that  affidavit  that  you  read  the  Jones  affidavit  I  call  your  attention 
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to  the  following  language  from  the  affidavit  of  Jones  in  this  Govern- 
ment Exhibit  11^  to  mt: 

The  matter  of  the  formation  of  a  comi>any  was  never  formally  discusBed  at  any  par- 
ticular meeting,  but  we  have  diacufised  this  question  among  ourselves  as  we  were  well 
Batifified  we  could  not  handle  the  claims  individuallv.  Anvone  who  is  at  all  acquainted 
with  coal  mining  knows  that  one  claim  could  not  be  handled  profitably,  especially  in 
Alaska,  where  expenses  are  so  great,  and  since  the  large  expenses  premninarv  to  the 
opening  of  a  coal  neld  would  not  warrant  it.  We  have  practically  understood  among 
ounelves  that  when  title  had  been  secured  we  would  form  a  company  and  combine 
the  entire  group.  This  was  positively  fully  undeiBtood.  We  haa  no  written  agree- 
ment or  any  written  instrument  whatever. 

I  will  ask  you  if  you  intended  in  your  affidavit  to  refer  to  this 
language;  and  if  so,  explain  what  was  your  understanding  at  the 
meeting  with  respect  tnereto. — ^A.  Well,  in  casually  ^oing  over  it, 
I  mentioned,  and  made  the  objection  to  Mr.  Glavis,  I  tnought  it  was 
very  hard  to  corroborate  Mr.  Jones's  affidavit,  but  my  understanding 
of  that  particular  part  of  Mr.  Jones's  affidavit  was  it  had  nothing  to 
do  with  what  was  done  prior  to  our  getting  our  final  receipts,  but  we 
had  in  an  'informal  way  in  this  meeting  m  Spokane  discussed  the 
proposition  of  forming  a  company  to  develop  tne  property. 

Q.  Do  you  remember  whetner  you  told  Mr.  Glavis  anytning  about 
that  meeting  at  that  time  or  whether  that  subject  was  brought  up  t— 
A.  Why,  I  presume  it  was.  We  had  a  very  free  conversation  aoout 
it  in  various  ways. 

Q.  Do  you  recall  what  papere  you  showed  him?  You  have  spoken 
of  his  asking  for  papers.  What  did  you  furnish  him? — ^A.  Well, 
particularly,  one  was  the  Guggenheim  proposition,  copy  of  the 
Quggraiheim  proposition,  and  another  was  what  we  call  the  Hawkins 
report,  and  I  think,  in  addition  to  that,  he  asked  me  if  I  had  some 
statements  from  Cunningham  as  to  the  money  expended,  and  that  I 
showed  him  some  of  those.  In  fact,  I  presume  I  snowed  him  all  that 
I  had  there. 

Q.  The  subject  of  these  Guggenheim  negotiations  was  fully  dis- 
cussed between  you  at  the  time?— A.  It  was. 

Q.  Tou  told  him  all  you  knew  about  it  ? — ^A.  WeU,  yes ;  I  told  him 
him  all  I  knew  about  it  and  I  told  him  it  had  been  dropped  entirely. 

Q.  I  ask  you  now  if  all  the  information  you  gave  him  at  that  time 
in  that  conversation  was  correct — on  your  part  was  correct  ? — A.  It 
was. 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  Shbbidan: 

(2«  How  old  are  you,  Mr.  Johnson  ? — A.  Forty-eight.  That  is,  I 
think  I  am  48.    Do  you  want  me  to  look  it  up  to  be  exact  ? 

Q.  No;  that  is  not  necessary. — A.  WeU [Laughing.] 

Q.  For  how  many  years  have  you  been  engaged  m  the  banking 
busmess,  Mr.  Johnson? — ^A.  Nearly  twenty-two  years.  It  is  twenty- 
two  years  and  a  fraction. 

Q.  And  you  are  now  the  president  of  the  First  National  Bank,  in 
Wallace,  Idaho  ? — A.  I  am. 

Q.  Mr.  Johnson,  I  now  hand  you  Government  Exhibit  6  and  ask 
you  if  you  ever  received  such  a  statement  as  is  set  out  in  that  exhibit 
from  Uarence  Cunningham;  and  if  so,  when?— *A.  I  have  no  recol- 
lection of  having  received  such  statement.  I  could  not/ay  positively 
that  I  have  not.  There  is  no  reason  why  I  should,  if  you  wiU  notice 
the  date  on  there. 
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February  29,  1904.— A.  Yes. 

I  now  hand  you  Government  Exhibit  6,  and  ask  you  to  atate  if 


claimants. 
Mr.  Gbat.  I  submit  that  some  of  them  Mr.  Johnson  testified  he 

Kve  to  Mr.  Olavis  and  I  suggest  that  this  is  one  of  them.  I  don't 
ow;  you  might  call  his  attention  to  that. 

Mr.  Sheridan.  That  is  just  what  I  was  Just  going  to  do. 

Mr.  Gbay.  He  said  he  got  it  from  Mr.  Johnson— -I  don't  know. 

(2*  I  o«U  your  attention  to  this  certificate  of  Horace  T.  Jones  and 
this  of  L.  R.  Glayis  at  the  end  of  this  exhibit  and  aak  yon  to  state  if 
that  refreshes  your  memory  concerning  this  paper  in  any  wayl — 
A.  From  that  I  think  very  likely  I  had  it,  but  I  could  not  from  memory 
say  positively  that  I  had  or  had  not.  I  have  no  reason  to  question 
Mr.  Jones's  and  Mr.  Glavis's  certificates. 

Q.  As  far  as  you  can  now  recall^  this  was  one  of  the  pat>eiB  irtdch 
was  turned  over  to  them  for  their  mspection ) — ^A.  Yes. 

Q.  As  certified  by  them  herein)— A.  Yes,  su*. 

O.  I  now  hand  you  Government  Exhibit  7,  which  is  the  rq[x>rt  of 
H.  L.  Hawkins  upon  the  group  ol  entries  now  under  consideration 
and  ask  you  to  state  if  you  ever  received  such  a  report  from  Clarence 
Cunningnam;  and  if  so,  when  t — ^A.  I  received  the  Hawkins  report.  I 
presume  this  is  a  true  copy  of  it.  The  map  at  least  is.  I  could  not 
say  as  to  just  when  I  received  it.  I  thinK  it  was  some  time  in  the 
spring  of  1905.  I  don't  know  about  the  date  on  the  report  myself 
here. 

Q.  Can  you  recall  from  whom  you  received  it  1 — ^A.  No,  I  do  not, 
but  I  presume  it  came  through  Mr.  Cunningham's  hand,  naturally 
would. 

Q.  I  now  hand  you  Government  Exhibit  8  and  aak  you  to  state  if 
you  at  any  time  received  such  a  statement  from  Clarence  Cumdng- 
nam  ?  And  for  the  purpose  of  refreshing  your  memory  I  invite  your 
attention  to  a  certificate  of  L.  R.  Glavis  on  the  end  of  that  exhibit. 

Mr.  Hughes.  Is  that  Mr.  Hawkins's  report  ? 

A.  I  think  I  did  receive  a  report  the  same  as  this. 

Q.  From  Clarence  Cuimingham  1 — ^A.  Yes,  sir. 

Q.  This  is  one  of  the  papers  which  was  turned  over  by  you  to  Mr. 
Glavis  lor  inspection t — ^A.  Yes;  according  to  that  certincate  it  is. 

Q.  Have  you  any  recollection  to  the  contrary  ? — A.  None  whatever. 

Q.  I  now  hand  you  Government  Exhibit  9  and  ask  you  to  state  if 
you  at  any  time  received  such  a  statement  from  Mr.  Cunningham; 
for  the  purpose  of  refreshing  your  memory  I  call  your  attention  to  the 
certificate  by  Lewis  R.  Glavis  and  Horace  T.  Jones  on  the  end  of  the 
manuscript  statement  of  this  exhibit. — ^A.  Well,  I  have  no  doubt 
but  what  I  received  this,  and  this  was  one  eiven  to  them.  As  I  stated 
before,  I  endeavored  to  show  Mr.  Jones  and  Mr.  Glavis  every  cotirtesy 
which  was  due  to  agents  of  the  Government  and  go  into  the  matter 
frankly  with  them  and  show  them  what  they  wanted. 

Q.  1  now  hand  you  Government  Exhibit  10,  which  is  the  Gu^en- 
heim  memorandum  and  which  is  certified  to  as  a  correct  copy  by 
Horace  T.  Jones  and  L.  R.  Glavis,  and  ask  you  to  state  if  that  is  a 
copy  of  a  paper  turned  over  to  them  by  you  for  the  purpose  of 
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making  a  copy  for  their  own  use. — ^A.  As  I  stated  to  the  other  attor- 
ney I  would  have  to  read  this  nil  throtigh  to  say  positively  it  was, 
but  I  have  no  reason  to  doubt  it.  I  thmk  it  is  a  true  copy  of  tiiat 
paper. 

Q.  Ton  have  noticed ^A.  I  have  noticed  the  certificate;  yes. 

Q.  I  now  call  your  attention  to  Government  Exhibit  11  and  es- 
peciaily  to  that  part  of  it  which  consists  of  an  affidavit  corroborative 
in  its  nature  and  signed  by  you  before  Lewis  R.  Glavis  on  the  6th 
day  of  March,  1908,  at  Wallace,  Idaho. — ^A.  Yes. 

Q.  I  ask  you  to  state  if  you,  before  swearing  to  that  affidavit,  read 
it  over. — ^A.  I  did.  I  say  I  did,  Mr.  Glavis  read  it  to  me.  I  think 
I  also  read  it  over  before  signing  it. 

Q.  That  is  your  signature?  You  have  already  admitted  itt — 
A.  Yes  *  that  is  my  signature. 

Q.  Mr.  H.  T.  Jones  who  is  signed  here  as  a  witness  was  present  at 
the  time  was  he  ? — ^A.  He  was. 

Q.  I  hand  jou  Government  Exhibit  20  consisting  of  the  articles 
of  mcori>oration  of  the  Behring  River  Railroad  Company  and  ask 
you  to  give  us  whatever  information  you  have  or  had  at  any  time 
since  you  became  interested  in  tliat  coal  claim  in  Alaska  concerning 
this  organization  and  any  negotiation  that  may  have  been  had  lead- 
ing up  to  this  organization  t— A.  Well,  as  a  matter  of  fact  I  can  give 
you  very  little  mformation  beyond  the  statements  that  has  uoen 
made  to  me  by  Mr.  Cunningham  in  various  conversations,  that  in 
order  to  prevent  some  one  comiug  in  and  locatii^  a  railroad  line  and 
bottling  us  up  so  we  could  not  set  out  he  thought  it  was  very  necessaiy 
to  locate  and  make  a  survey  of  a  railroad  in  to  the  coal  clauns. 

Q.  What  was  the  earliest  conversation  in  that  particular  that  you 
had  with  Clarence  Cunningham,  as  near  as  ^rou  can  recall  ?— A.  nny, 
it  would  be  impossible  for  me  to  say  when  it  came  up.  I  paid  very 
little  attention  to  the  written  agreement,  which  came  from  Cunning- 
ham in  the  form  that  I  was  to  make  them,  as  near  as  I  can  recall  it, 
and  scan  them  quicklv  in  a  general  way  without  goin^  over  matters 
in  detail,  and  he  would  toll  me  what  he  was  doing  and  what  he  thought 
should  be  done  for  the  interest  of  everyone  interested  in  that  district; 
but  I  could  not  fix  the  date  as  to  any  particular  conversation.  Those 
things  become  mixed  in  time. 

J  Can  you  recall  the  year? — ^A.  No;  I  don't  think  I  could. 
You  have  examined^  Claimanto'  Exhibit  No.  3  and  Claimants' 
bit  No.  4,  being  the  minutes  of  the  two  meetings  which  were  held 
in  the  office  of  Finch  &  Campbell,  in  Spokane,  Vvash.,  on  May  15, 
1907,  and  July  16,  1907, 1  believe  ♦— A.  Well,  as  to  the  first  meeting. 
I  think  I  did.  I  did  this — I  don't  know  whether  I  have  examinea 
these  minutes  or  not  (referring  to  Claimante'  Exhibit  4). 

Q.  Please  examine  Claimants'  Exhibit  4. 

Mr.  Gbat.  He  was  not  present  at  that  meeting.  He  testified  he 
was  not  present  at  that  meeting. 

A.  No;  I  was  not  present  at  the  July  meeting. 

Q.  The  onlv  meeting  at  which  you  were  present  then,  Mr.  Johnson, 
was,  as  I  unaerstand  you,  this  one  of  Ma^  15^  1907 1 — ^A.  Yes,  sir. 

Q.  Were  you  notified  oy  any  communication  or  otherwise  of  the 
meeting  of  July  16,  1907  f— A.  I  knew  that  such  a  meeting  was  to  be 
held,  but  I  could  not  say  in  what  manner  I  received  the  information. 
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whether  a  formal  notice  or  simply  some  one  of  the  other  entrymen 
tellingme  they  were  going  to  the  meeting. 

Q.  jDid  you  receive  any  commimications  after  this  meeting  con- 
cerning what  had  been  done  afterwards  ?— A.  I  don't  know  whether  I 
received  anything  until  we  got  what  we  called  the  Ouggenheim 
proposition. 

Q.  Did  you,  at  that  time  when  you  received  this  Gu^enheim 

Sroposition,  or  been  notified  of  it,  receive  a  copy  of  these  nunutesi — 
..  1  could  not  say  whether  I  did  or  not. 

Q.  I  observe  m  Claimants'  Exhibit  4,  being  the  minutes  of  the 
meeting  of  July  16,  1904,  at  which  vou  said  you  were  not  present 
under  tne  head  of  those  represented  oy  prox^,  the  name  of  Johnson; 
does  that  refer  to  you  1 — A.  I  presume  that  it  does. 

Q.  Did  you  give  a  proxy  to  anyone  to  represent  you  at  that 
meeting  1 — ^A.  Why,  I  certamly  must  have  done  so,  although  I  have 
no  recollection  of  it. 

Q.  Did  you  preserve  any  record  of  that  proxy  ?— A.  No,  sir;  I  did 
not.  The  secretary  of  the  meeting  will  probably  be  the  only  one  who 
would  have  anythmg  to  show  for  it. 

Q.  Can  you  recall  to  whom  you  gave  that  proxy  ? — ^A.  Let  me  look 
at  the  list  of  those  persons  and  I  might.  [Examinh^  paper.]  No; 
I  can  not.  My  memoiy  has  absolutehr  slinped  me.  The  oidy  one  of 
the  firm  shown  who  was  there  was  Mr.  O.  D.  Jones,  but  I  nave  no 
recollection  of  ever  giving  him  a  proxy;  but  yet  I  may  have  done  so. 

Q.  You  have  no  reason  to  question  the  accuracy  of  the  statements 
appearing  in  these  minutes  that  the  proxy  was  given  t— A.  No,  I 
have  no  reason  for  questioning  it. 

Q.  I  now  call  your  attention  to  Qovemment  Exhibit  No.  3,  wherein 
is  foimd  a  copy  of  what  has  been  referred  to  as  the  Ciumingham 
journal  and  on  page  1  of  which  there  is  a  statement  to  the  effect  that 
each  subscriber  shall  have  one-eighth  of  his  stock  issued  to  Qarence 
Cunningham  in  consideration  for  his  services  in  securing  said  land. 
What  have  you  to  say  concerning  that  statement  and  what  is  your 
knowledge  concerning  it  t — ^A.  I  have  no  knowledge  whatever  of  this 
journal  or  anything  it  contains.  That  is,  I  have  none,  personaJly. 
Of  course  I  have  seen  some  newspaper  comments  since  these  pro- 
ceedings begim. 

Mr.  Gray.  A  little  louder. — A.  I  say  I  had  none.  I  have  seen 
some  newspaper  comments  on  this  since  this  hearing  commenced. 

Q.  Did  you  have  any  such  agreement  as  referred  to  on  page  1  of 
the  journal  with  Mr.  Cunningham? — ^A.  No;  I  did  not. 

Q.  What  agreement,  if  anjr,  did  you  ever  have  with  him  concern* 
ing  compensation  for  his  services  f— A.  I  never  had  any  direct  agree- 
ment with  Mr.  Cunningham  at  all.  The  matter  was  never  mentioned 
between  us.  It  was  my  imderstanding  that  when  I  applied  for  this 
claim  that  Mr.  Cunningham  was  being  paid  a  salary  and  necessary 
expenses  for  looking  after  the  interests  of  each  one  who  had  located 
these  coal  claims. 

Q.  Well,  did  you  understand  you  were  to  contribute  a  payment 
to  his  salary? — ^A.  I  naturally  thought  I  was  to  contribute  to  that, 
and  also  such  necessary  general  developments  as  a  new  countiy 
required  in  the  way  of  tra^  and  provisions,  and  horees,  or  anything 
of  that  sort,  and  prove  the  coal  measures,  or  anything  of  that  sort. 
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Q.  That  is,  on  these  33  entries  generally? — ^A.  These  different 
entries,  in  order  to  prove  in  a  general  way  if  we  had  anything  in  there 
of  value. 

Q.  Did  you  have  anv  understanding  or  agreement  with  any  other 
entrymen  concerning  tne  payment  of  a  salary,  or  any  other  financial 
settlement  with  Clarence  Cunningham  for  his  services? — ^A.  As  a 
matter  of  fact,^I  never  had  any  arrangement  with  anyone,  either 
Mr.  Cunningham  or  anyone  else,  except  simply  in  a  general  way 
formed  this  opinion  that  that  is  what  nis  compensation  amounted 
to,  as  I  stated  before,  and  I  thought  I  was  to  stand  my  share  of  that 
compensation. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
until  December  6,  1909,  at  9.30  a.  m.) 


Deoembeb  6,  1909 — 9.30  a.  m. 

INQUIBT  resumed. 

Appearances:  Mr.  William  J.  McCJee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  Goyenmlent;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel 
for  claimants. 

FRANK  F.  JOHNSON  on  the  stand. 

Cross-examination  (resumed)  by  Mr.  Sheridan: 

Q.  Mr.  Johnson,  will  you  ^ve  us  briefly  the  substance  of  your  first 
conversation  that  you  had  with  Clarence  Cunningham  concerning  this 
matter  ^A.  Why  it  would  be  impossible  for  me  to  tell  you  when  it 
was  or  what  the  conversation  bearing  on  this  might  amount  to: 
might  have  been — for  the  reason  that  I  talked  with  Mr.  Neill  ana 
Mr.  White  and  Davenport  and  others  that  were  interested  up 
there,  and  afterwards  when  I  became  interested  with  Mr.  Cunningham, 
but  everything  was  so  mixed  in  together  that  I  could  not  say  what 
conversations  were  with  Mr.  Cunningham  and  what  were  with  others. 

O.  Now,  as  nearlv  as  you  can  recall,  you  had  these  conversations 
witn  the  other  gentlemen  whom  you  have  mentioned  prior  to  taking 
that  coal  claim,  is  that  it  ?— A.  Yes.  I  had  never  discussed  cod 
lands  with  Mr.  Cunningham  until  after  I  became  interested  in  them. 

O.  Now,  can  you  give  the  substance  of  the  conversations  you  had 
witn  these  other  parties  prior  to  beconmig  interested  in  the  claims  ?— 
A.  Well,  I  can  in  a  general  way . 

Q.  In  a  general  way  ?-yA.  Well,  simply  that  they  told  me  that 
Cunningham  had  found  this  coal  and  that  a  party  of  them  had  located 
claims  there,  and  that  they  thought  it  was  a  very  good  thing;  par- 
ticularly Mr.  Neill,  who  had  been  up  there  himself  on  the  groimd,  and 
Mr.  Davenport.  They  believed  it  was  goiog  to  turn  out  to  be  valuable 
coal  land;  tiiat  Idr.  Cunningham  was  actiog  for  them  as  their  agent 
up  there. 

Q.  Now,  Mr.  Neill  and  these  other  gentlemen  whom  you  have 
mentioned  and  with  whom  you  discussed  this  matter,  are  business 
men,  are  they  t — ^A.  They  are. 

O.  Did  they  take  up  with  you  the  details  of  the  possible  expense 
of  developing  and  operating  this  property  t — ^A.  I  aon't  think  they 
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ever  took  up  the  mattar  of  axpanse  of  opening  it  up  for  establish- 
ment as  to  aevdiopment,  or  as  to  getting  it  en  a  producing  basis. 

Q.  Did  they  say  anything  to  you  about  the  method  &y^  which  it 
should  be  developed  I— A.  No:  I  don't  think  they  did.  I  think  the 
only  conversation  I  had — ^Mr.  Neill  expressed  an  opinion  at  one  time 
that  it  ought  to  cost  about  S2;500  a  daim  for  all  necessary  woric  on 
the  land  up  to  the  time  we  would  have  title.  / 

Q.  Then,  am  I  to  understand  Uiat  from  the  time  you  became 
interested  in  your  claim  in  Alaska  you  did  not  discuss  with  Mr. 
Cunningham  or  any  of  the  other  entrymen  any  of  the  questions  of 
operation  of  this  coal  land? — A.  I  could  not  say  positively  that  there 
never  was  any  general  discussion  in  regard  to  that  matter,  but  there 
never  was  anything  that  went  into  it  thoroughly  until  after  we  got  our 
receipts. 

Q.  What  did  vou  propose  to  do  with  this  claim  when  you  did  take 
it  up  ?— A.  Well,  I  took  it  on  a  basis  of  a  remark  that  was  made  by 
Mr.  Neill  to  me  in  which  he  said  it  was  a  good  thine  to  set  this  coal 
and  leave  it. there  for  the  children.  He  says,  ''We  wul  never  get 
anything  out  of  it  so  long  as  we  live." 

That  was  your  idea  ? — ^A.  That  was  my  idea. 
I  now  hand  you,  Mr.  Johnson,  what  is  known  as  the  Love  aflS- 
(lavit  which  is  already  in  evidence  under  stipulation,  with  the  original 
entry  papers  in  this  case.     I  believe  you  already  identified  that  as 
your  signature?    [Hands  witness  paper.} — ^A.  I  signed  that;  yes,  sir. 

Q.  You  received  this  affidavit  by  mail  as  I  understood  you?— A. 
Why,  I  think  so.  I  don't  believe  that  Question  was  asked  before, 
but  that  is  my  recollection,  I  received  it  oy  mail. 

Q.  Did  you  receive  a  letter  with  it? — ^A.  Why,  I  presume  I  did, 
but  I  don't  remember  now. 

Q.  I  hand  you  Claimants'  Exhibit  6  and  ask  you  to  state  if  this 
is  practically  the  same  as  the  letter  which  accompanied  the  Love 
affidavit  ?— A.  I  could  not  say.  I  haven't  any  recollection  as  to  what 
letter  I  received  with  it,  but  if  any  letter  accompanied  it  I  would 
imagine  that  would  be  about  the  substance  of  the  letter. 

Q.  I  now  hand  you  Claimants'  Exhibit  3,  consistinj^  of  the  minutes 
of  a  meeting  held  m  the  office  of  Finch  &  Campbell,  Spokane,  Wash., 
May  15, 1907.  I  ask  you  to  state,  Mr.  Johnson,  what  Knowledge  you 
had  of  such  a  meeting,  if  any.— A.  I  was  present  at  the  meeting. 

Q.  I  ask  you  to  scan  those  minutes  set  out  in  this  exhibit  and  state 
whether  or  not  they  set  out  correctly  what  transpired  there  as  you 
recall  it.  [Witness  examines  paperj. — A.  I  think  that  practically 
covers  the  meeting,  except  my  understanding  of  this  last  clause.  It 
says  here:  "That  thereupon,  on  motion  of  mr.  Sweeney,  seconded 
by  Mr.  Finch,  the  chairman  was  authorized  to  appoint  a  commit- 
tee of  five,  who  should  organize  a  corporation  for  the  purpose  of 
acquiring  coal  claims  owned  by  those  present  and  those  of  such 
other  owners  as  might  desire  to  join  in  the  corporation."  My  under- 
standing of  the  discussion  at  the  time  was  that  this  committee  was 
appointed  with  instructions  to  ^et  legal  advice  bs  to  whether  or  not 
we  were  in  a  position  to  or^amze  a  corporation,  and  whether,  hay* 
injg  our  receipts^  we  were  entitled,  without  infringing  on  our— ^that  is, 
without  impainng  our  title  in  any  way  to  do  this;  and  if  in  their 
judgment  they  thought  best,  they  go  ahead,  and  ask  for  these  deeds. 
That  is  the  only  thing  there.    It  makes  it  positive. 


Q.  D 
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»  

Q.  I  belieye  you  said  with  reference  to  ilie  meeting  of  July  16,. 
1907,  that  if  you  gave  a  proxy  as  appears  in  this  e^bit  to  any 
peiBon  to  reprdsent  you,  you  can  not  reoall  distinctly  who  that  per- 
son was  I — ^A.  No,  I  could  not — now  my  recollection  is  that  Mr. 
White  had  said  he  would  go  to  this  meeting,  and  I  had  told  him  I 
would  give  him  a  pi:x>xy,  but  when  he  did  not  go  I  evidently  gaye  it 
to  some  one  else. 

\.  Does  the  next  to  the  last  clause  in  these  minutes,  which  reads, 
>f  the  members  present  agree  to  ratify  any  action  taken  by  such 
committee/'  express  what  your  understanding  was  concerning  their 
power  f— A.  I  was  not  present.  You  mean  that  I  would  consider  that 
my  proxy  au^orised  tnat  t 

Q.  Yes. — ^A.  I  certainly  would  not.  That  says,  though,  Mr. 
Sheridan,  that  the  membetB  present,  but  does  not  say  that  those 
r^resented  by  proxy. 

Q.  Wdl,  I  just  wished  for  your  views  on  it,  Mr.  Johnson,  that  is  all. — 
A.  I  would  not  want  to  assume  that  authority  if  I  was  acting  as 
proxy  for  some  one. 

().  About  how  much  altogether,  Mr.  Johnson,  did  you  expend^  on 
this  claim  of  yours  ?— A.  WeU,  it  is  my  recollection  that  up  to  the  time 
of  paying  for  the  land  I  had  paid  out  about  $2,200  or  $2,300. 

Q.  Mr.  Cunningham  called  on  you  pretty  regularly  for  remittances 
for  that  purpose,  did  he? — ^A.  From  time  to  time;  yes. 

Q.  About  how  frequently  in  a  year  did  he  draw  on  you  t — ^A.  Lets 
see— oh,  I  couldn't  state.  I  might  try  to  make  some  estimate  by 
figunn?  the  length  of  time,  but  it  would  be  pretty  hard  to  tell. 

O.  Did  he  dniw  on  you  as  often  as  twice  in  a  year) — A.  I  think 
perhaps  as  often  as  that. 

Q.  Probably  oftener  in  some  instances? — ^A.  Yes,  I  think  probably 
oftener. 

Q.  For  what  was  thitt  money  furnished  t — ^A.  Well  it  was  furnished 
for  the  development  of  my  own  claim;  for  the  general  development 
of  the  district;  proving  coal  measures  and  ^oing  into  making  such 
improvements  as  are  necessary  in  evetr  district.  Much  on  the  same 
line  aa  when  I  first  went  to  the  Coeur  d  Alene  country.  If  we  wanted 
a  road  we  had  to  go  down  in  our  pockets  and  dig  up  the  money  and 
build  the  road.  There  was  no  property  to  tax  ana  everybody  was 
interested  in  it. 

Q.  What  developments  did  you  direct  Mr.  Cunningham  to  make, 
if  anv,  on  your  claim? — ^A.  Well,  such  as  the  law  might  require;  that 
is  all.  I  never  gave  him  any  specific  instructions  any  further  than 
what  might  be  contained  in  that  power  of  attorney. 

Q.  You  left  that  to  his  judgment?— A.  Left  it  to  his  judgment 
entirely. 

Q.  Do  I  understand  you  to  state,  Mr.  Johnson,  that  at  any  time 
since  you  became  interested  in  this  coal  claim  of  yours  in  Alaska,  and 
down  to  and  including  the  time  of  final  receipt,  you  never  did  discuss 
with  any  of  the  entrymen  now  concerned  or  with  Clarence  Cunning- 
ham, in  the  capacity  as  your  agent,  the  question  of  jointly  developing 
these  claims  for  the  purpose  of  economy  or  otherwise? — ^A.  I  never 
discussed — ^I  might  possibly  have  made  a  remark  that  it  would  be 

fears  before  the  country  would  be  developed  and  it  would  probably 
ave  to  be  developed  as  a  whole,  but  there  never  was  any  discussion 
that  would  bear  on  the  subject  as  far  as  we  were  directly  concerned. 
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Q.  Was  that  your  idea  of  the  matter  when  jou  became  interested 
in  the  claim t— A.  Yes;  when  I  became  interested  I  figured  that  it 
was  something  away  ahead;  could  not  realize  what  the  country  was 
there  and  womd  develop  to  where  we  would  ever  have  a  proposition 
from  anybody  to  use  that  coal  for  years  to  come. 

Q.  Did  you  have  any  such  talk  as  just  indicated  with  Mr.  O.  D. 
Jones,  and  Mr.  White,  when  you  first  became  interested  up  there  1 — ^A. 
You  mean  in  what  way? 

Q.  Concerning  the  possible  development  of  your  claim? — ^A.  I 
have  not.  If  I  remember  r^ht,  I  think  Mr.  miite  expressed  the 
same  opinion  that  Mr.  Neill  did  to  me,  that  it  was  a  good  thing  to  get 
the  title,  and  we  probably  would  never  get  anything  out  of  it,  but  it 
would  be  a  value  to  our  children. 

Q.  What  arrangement,  if  any,  did  you  have  with  Clarence  Cun- 
ningham as  to  compensation  for  his  services  t — ^A.  Personally  I  had 
none  whatever.  You  see  I  went  in  there  later  and  I  took  it  for  granted 
that  these  arrangements  had  all  been  made  by  the  other  parties  that 
were  in  in  the  beginning. 

Q.  Now,  from  what  you  know  of  the  situation  in  this  particular  coal 
area  in  Alaska  now  concerned,  did  you  at  any  time  since  you  became 
interested  in  your  coal  claim  or  do  you  now  consider  it  feasible  to 
operate  160  acres  of  coal  land  in  that  field? — ^A.  It  certainly  would 
not  be  unless  some  one  put  a  railroad  to  it. 

Q.  Whvnot?— A.  Tnere  would  be  no  means  of  getting  it  out. 

Q.  If  there  were  a  railway  do  you  think  you  could  operate  that  160 
acres  individually? — ^A.  That  would  depend  entirely  on  the  claim. 
.There  would  be  some  claims  there  that  could  not  be  operated  indi- 
vidually. Of  course  I  have  not  been  on  the  groimds  and  I  am  not 
f amiUar  with  it. 

O.  How  did  you  transmit  the  funds  to  Mr.  Cunningham  ? — ^A.  Why, 
for  nis  ordinary  wants  he  drew  through  his  bimk  in  Seattle. 

Q.  What  bank  ? — ^A.  The  National  Bank  of  Commerce,  I  think  it 
was,  and  the  drafts  on  myself  and  some  others  that  lived  in  Wallace 
were  sent  direct  to  our  bank  because  they  happened  to  be  our  corre- 
spondents, and  we  paid  the  drafts  through  the  First  National  Bank 
or  Wallace. 

Q.  Did  you  ever  have  any  correspondence  with  any  of  the  entrymen 
concerning  your  claim  ? — ^A.  I  don  t  think  I  ever  did.  It  might  have 
been  mentioned  casually  in  some  letter  covering  some  other  matters  I 
had  with  them,  but  the  mere  fact  it  was  mentioned  was  something  out 
of  common. 

Q.  If  you  did  have  such  a  correspondence,  would  it  be  preserved  in 
your  records  ? — ^A.  Why,  more  than  hkely.  I  keep  a  press  copy  of 
nearly  all  letters  of  any  consequence  which  I  may  write. 

Q.  Now,  Mr.  Johnson,  in  the  matter  of  these  papers  which  you 
turned  over  to  Mr.  Glavis  and  Mr.  Jones  for  their  mspection  for  the 

Eurpose  of  making  copies  that  they  might  need,  dia  Mr.  Jones  or 
[r.  Glavis  in  any  way  take  advantage  of  you  in  obtaining  those 
copies  or  did  you  voluntarily  give  them  to  them  for  that  purpose  ? — 
A.  As  I  stated  before,  we  talked  the  matter  over  very  freely  and 
frankly,  and  having  done  nothing  I  considered  was  any  mfringement 
of  the  law — at  least  there  was  no  intention  on  my  part  in  any  wslj  of 
evading,  either  technically  or  any  other  way,  the  law — ^I  had  nothing 
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to  conceal  and  I  gave  them  what  information  they  asked  for  and 
anything  that  was  relevant  to  it  that  they  wanted. 

Q.  They  made  these  copies  and  returned  the  other  payers  to  you 
which  you  had  given  them  1 — ^A.  Yes. 

Q.  Now,  you  stated  that  you  were  called  upon  to  pay  about  $1,600 
to  take  up  a  claim  of  Mr.  Davenport's,  at  the  point  where  he  dropped 
it,  and  when  you  located  it  as  yours? — ^A,  Yes. 

Q.  What  (fid  you  understand  you  were  paying  that  $1,600  for? — 
A.  WeU,  the  actual  expenses  that  Mr.  Davenport  had  been  to  on  this 
claim.    That  is  what  ne  had  expended  in  connection  with  the  claim. 

Q.  And  with  the  general  development  of  the  other  entrymen  claims 


get  Davenport's  claim.    Where  they 
Mr.  Davenport  was  going  to  draw  out,  or  wanted  to  get  out,  there  were 
others  that  did,  anait  was  another  claim  that  I  received. 

O.  Do  you  know  who  originally  had  the  claim  which  you  obtained  ? — 
A.  No;  I  do  not. 

Q.  Are  you  financially  interested  with  any  of  the  other  entrymen 
now  concerned  in  any  business  matters  ? — ^A.  Yes ;  a  number  of  them. 

§.  With  which  ones  ? — ^A.  WeD,  directly,  in  our  bank  up  there,  Mr. 
avenport — ^I  don't  mean  Davenport — ^Mr.  Campbell  is  a  stockholder, 
A.  D.  Campbell;  Mr.  White  is  a  stockholder  and  vice-president  of  the 
bank;  Mr.  K.  El  Neill  is  a  stockholder  in  the  bank;  and  in  a  verv 
small  way  I  am  a  stockholder  in  some  compani^  that  both  Mr.  Fincn 
and  Mr.  Campbell  are  stockholders  in,  and  I  believe  one  or  two  of  the 
other  parties  may  have  stock  in  some  of  these  companies;  I  could  not 
say  positively. 

Q.  Can  you  state  how  long  you  have  been  so  associated  with  these 
gentlemen  ? — ^A.  Well.I  have  iJeen  associated  with  Mr.  White  for  seven* 
teen  years  and  with  Mr.  Neill  the  same  time.  We  organized  the  bank 
together.  Mr.  Campbell  came  in  a  short  time  afterwards.  He  was 
under  contract  not  to  start  a  bank  in  opposition  to  other  parties  at 
the  time  we  started,  but  that  failed  in  '03  and  he  joined  us  some  time 
afterwards. 

Q.  And  the  other  matters  you  mentioned? — ^A.  WeU,  these  were 
mining  stocks.  It  would  be  hard  to  tell,  I  having  been  a  stockholder 
in  the  Hecla  Company  for,  I  suppose,  ten  years;  eight  or  ten  years, 
something  like  that. 

Q.  Have  any  of  these  gentlemen  been  associated  in  that  company 
for  that  length  of  time  ? — ^A.  A  good  many  of  them  were  associated 
before  I  became  a  stockholder. 

Q.  And  are  stiU  >— A.  WeU,  I  think  they  are. 

Q.  Who  are  they*— A.  Well,  I  said  Mr.  Finch  and  Mr.  CampbeU, 
and  I  thought  there  might  be  some  others,  because  I  don't  know. 
The  Hecla  is  a  large  company  and  the  stock  is  scattered. 
^  Q.  This  business  association  of  which  you  have  spoken  stiU  con- 
tinues, as  I  understand  ?— A.  It  does. 

Q.  Have  you  any  other  interests  in  Alaska,  Mr.  Johnson  ? — ^A.  None 
whatever.  WeU,  1  say  none.  I  guess  my  other  interests  are  termi- 
nated. I  was  associated  with  Mr.  Cunningham  in  a  little  deal  up  at 
Katalla,  in  a  town  site,  but  I  think  that  feU  through. 

Q.  when  were  you  interested  in  that  ? — ^A.  Why,  I  don't  remember 
just  what  time  we  went  into  that.    I  think  it  was  just  about  the 


882  CUNNINGHAM  COAIi  ENTRIES. 

time  we  got  our  receipts,  a  little  while  before;  that  is,  the  fall  before 
we  got  our  receipts. 

Q.  Your  final  receii>t  for  your  coal  entry  ? — A.  Yes. 

Q.  What  was  your  idea  in  becoming  interested  in  that  f — ^A.  Well, 
he  came  down  to  state  that  the  Copper  River  Railroad  was  going  to 
come  in  there  and  make  terminals  m  there.  He  had  a  chance  to  get 
hold  of  some  ground  and  e;et  a  water  right  that  would  furnish  the 
water  for  this  town,  and  eSao  power  enough  to  furnish  electric  li^ht, 
and  that  he  thought  it  was  a  new  country  and  developing  rapidlv 
and  there  was  a  chance  to  make  a  eood  big  turn  without  very  much 
investment.  I  agreed  to  put  a  smtul  amount  into  the  company  that 
he  formed  for  that  purpose. 

Q.  Who  were  the  members  of  that  company  ? — ^A.  I  could  not  si^. 
I  think  Mr.  Page  was  one.  I  think  Mr.  Fred  Moore,  and  Mr.  O.  D. 
Jones,  and  others. 

Q.  Others  who  are  some  of  the  entrymen  now  oonc^ned  ? — A.  I 
don't'  know  whether  they  are  entrymen  or  not,  but  there  were  some 
others  in  the  company. 

Q.  Was  the  town  ever  incorporated  t  A.  Why,  not  that  I  know 
of.  That  is,  I  could  not  give  you  much  information  as  to  that.  We 
intended  to  ko  in  there,  and  then  the  storms  came,  you  know,  and  broke 
up  that  breakwater  and  changed  aU  the  plans  of  the  railroad,  and  the 
whole  thing  went  up  in  the  air. 

Q.  Do  you  know  of  any  records  in  existence  concerning  this  town 
site  and  its  purpose  i — ^A.  "No,  I  do  not.  Mr.  Cunningham  wsa  looking 
after  that. 

Q.  Did  you  execute  a  deed  to  be  placed  in  escrow,  Mr.  Johnson,  for 
the  purpose  of  this  ouestion  of  builcnn^  a  road  into  the  coal  claims,  as 
already  set  out  in  tne  minutes? — ^A.  Well,  I  executed  a  deed  and 
sent  it  to  Mr.  Wakefield,  but  that  was  after  that  July  meeting. 

Q.  Now,  what  became  of  that  deed  ? — ^A.  It  was  returned  to  me  and 
destroyed. 

Q.  When  was  it  returned  to  you  ? — ^A.  Why,  I  could  not  say  with- 
out looking  it  up.  Now,  I  don't  know  whether  I  ever  had  any  cor- 
respondence returning  it. 

(4,.  Was  it  destroyed  by  you  in  the  year  1907  ? — ^A.  That  was  exe- 
cuted— I  could  not  say.  It  would  be  impossible.  I  think  that  if  I 
were  home  I  think  I  could  tell  when  it  was  destroved. 

Q.  Now,  as  nearlv  as  you  can  recall,  was  it  desti^ved  shortly  after 
this  deal  fell  through  witn  the  Guggenheims,  as  testined  to  by  you  t— 
A.  Well,  I  could  not  say  exactly.  What  vou  would  say  '^shortly,"  I 
think  it  was  destroyed  within  a  few  montns  after  that. 

Mr.  Sheridan.  That  is  aU. 

Redirect  examination  by  Mr.  Hughes: 

^  Q.  Mr.  Johnson,  what  was  your  understanding  as  to  the  compensa- 
tion of  Mr.  Cunningham  for  his  services  and  expenses  in  locating  your 
claim,  and  not  what  had  be6n  expended  at  tne  time  you  mace  the 
original  payment  of  $1,600  ? — ^A.  Why,  I  think  I  stated  on  examina- 
tion that  in  a  general  way  I  imderstood  Mr.  Cunningham  was  receiving 
a  salary  and  expenses  for  looking  after  the  interests  of  the  different 
claimants  up  there,  and  that  we  were  all  contributing  to  it. 

Q.  It  was  your  understanding  when  you  paid  the  $1,600  that  that 
was  the  portion  of  such  expense  as  had  been  incurred  for  the  claim 
you  were  taking  by  the  person  who  was  dropping  out?— A.  Yes. 
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Q.  As  to  the  matter  you  referred  to  at  Katalla — that  is,  the  power 
and  electric-light  plant  that  was  contemplated — jou  oon^t  Imow 
irtiether  any  other  town  site  was  ever  secured  or  laid  out  at  Katdla 
yometf,  do  yon  I — A.  No;  I  do  ndt. 

Q.  You  simply  knew  that  it  was  at  that  time  proposed  diat  this 
railroad  would  make  its  sea  terminus  at  Katalla  and  ttxat  this  project 
was  one  for  securing^  a  site  for  a  power  plant  and  for  an  eleotnc-light 
plant  or  some  land  connected  witii  it  ^-*A.  Yes. 

Q.  You  invested  your  money  in  that  project  at  Uie  suggestion  of 
Mr.  Cunningham  t — ^A.  I  did. 

Q.  And  your  money  has  never  been  returned^  I  take  it,  from  what 
you  say} — ^A,  No;  it  was  not. 

Mr.  Sheridan.  Of  course  I  don't  wish  to  be  bungling  up  the  record 
with  objections;  but  I  do  wish  to  place  of  record  uie  fact  that  these 
questions  are  delightfully  leading. 

Mr.  Hughes.  I  assumed  they  were  deli^tful  to  counsel,  or  else  he 
would  object.    That  is  all. 

Recross-examiaation  by  Mr.  Sheridan  : 

Q.  This  morning  on  your  cross-examination  I  understood  you  to 
say  you  had  no  arrangement  with  Qarence  Cunningham  concerning 
his  compensation,  and  that  you  assumed  that  it  had  been  already  pro- 
vided for  in  the  prior  arrangements  made  with  himi  and  now  on  redi- 
rect you  state  you  had  an  imderstanding  as  to  salary  i — ^A.  I  think  I 
stated  in  there  that  in  a  general  way  I  understood  he  was  being  paid 
a  salary.  Your  question  I  understood  you  to  mean,  whether  I  nad 
had  any  direct  understanding  with  Mr.  Cunningham  myself. 

Q.  Sho  vou  did  understand  from  the  time  you  became  interested 
in  your  claim,  and  used  Mr.  Cunningham  as  ^our  agent,  that  he  was 
under  salary! — ^A.  That  was  my  understandmg ;  yes. 

Q.  Did  you  know  whether  or  not  he  was  to  have  a  one-eighth 
interest  in  the  claim  of  all  of  the  other  entrymen  also  ? — ^A.  It  never 
was  mentioned  to  me,  no;  that  he  was  to  have  any  in  mine. 

O.  You  never  made  any  such  arrangement  ? — ^A.  I  never  made  any 
sucn  arrangement. 

Mr.  Sheridan.  That  is  all. 

(Witness  excused.) 

ORVILLE  D.  JONES,  a  witness  produced  on  behalf  of  the  claim- 
ants, after  being  duly  sworn,  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Qrat: 

Q.  State  your  name,  your  residence,  and  your  occupation. — A. 
Orville  D.  Jones,  Wallace,  Idaho. 
Q.  Your  occupation  ? — ^A.  Whv,  nothing  particular  at  present. 
Q.  What  busmess  have  you  been  engaged  m? — ^A.  In  the  mer- 
cantile business. 

Where  I— A.  Wallace,  Idaho. 
How  long? — A.  Twelve  or  fourteen  years. 
How  long  have  you  lived  in  that  country,  Mr.  Jones,  in  and  about 
Wallace*— A.  I  have  been  in  that  country  up  there  for  the  last 
twenty-five  years.     I  have  lived  in  Wallace  since  1888,  I  think; 
1887-1897. 
Q.  Do  you  know  Clarence  Cunningham? — A.  Yes,  sir. 
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Q.  How  long  have  you  known  Qarence  Cunningham  ? — ^A,  Twenty- 
five  years,  I  think. 

Q.  YHiere  and  under  what  circumstances}  Just  state  whether  or 
not  you  ever  engaged  in  business  with  him  up  there  or  otherwise. 
Where  did  you  know  him,  Mr.  Jones  ? — ^A.  I  knew  him  first  in  Murray, 
Idaho. 

Q.  When?— A.  In  1884. 

Q.  Had  you  been  acquainted  with  him  right  along  f  Have  you 
seen  him  off  and  on  ever  since  that  time  ? — ^A.  Yes. 

Q.  What  did  you  Imow  about  Mr.  Cunningham  prior  to  becoming 
interested  in  this  coal  claim  of  yours?; — ^A.  Why,  he  did  more  or  less 
business  with  me,  and  I  knew  him  in  different  mining  projects  in 
the  Coeur  d'Alene  country  during  that  time  and  prior. 

Q.  Mr.  Jones,  state  in  vour  own  way  when  and  under  what  cir- 
cumstances you  first  authorized  Clarence  Cunni^ham  to  make  a 
location  of  a  coal  claim  in  Alaska  for  you. — ^A.  I  don't  remember 
the  year  exactly,  but  he  came  into  my  place  of  business  and  talked 
over  the  matter  of  coal  claims  up  there.  He  had  been  up  there  and 
thought  pretty  well  of  it,  and  I  talked  with  him  awhile  m  my  place 
of  business  and  I  went  down  to  his  office :  he  had  a  little  office  aown 
there.  And  he  showed  me  some  oil  that  he  had  brought  down 
with  him.  He  had  a  little  bottle  of  oil,  and  he  thought  it  would 
be  a  good  thing  to  take  up  a  claim  up  there.  I  suppose  we  talked 
an  hour  or  so  oown  there,  and  finally  I  concluded  to  take  a  diance 
on  it. 

Q.  I  want  you  to,  as  definitely  as  you  can,  state  what  talkyou 
had  there,  and  arrangements,  if  any,  you  made  with  him. — ^A.  Well, 
there  was  no  i)articurar  arrangement,  except  I  thought  I  would  take 
a  fiyer  with  him  of  the  deal  up  there.  The  way  he  explained  it  he 
thought  it  was  good,  in  his  judgment,  and  I  rehed  on  his  judgment. 
I  really  did  not  pay  much  attention  outside  of  that. 

Q.  Did  he  tell  you  how  much  money  you  would  have  to  put  up  at 
that  timet — ^A.  I  don't  think  he  did,  nardly.    You  mean  at  oncet 

Q.  Yes,  at  once.— A.  Why,  I  think  he  ^ured  $600.  Figured  on 
getting  some — buying  some  squatter's  rights  or  something  up  there 
on  the  ground  to  avoid  any  controversy. 

3.  At  that  time  did  you  speak  to  anyone  else  about  going  in  on  the 
claims  there  I — ^A.  With  him  you  mean  ? 
Q.  Yes. — ^A.  Why,  after  I  made  the  deal  I  asked  my  partner, 
Hayes;  we  was  in  business  together:  I  asked  him  if  he  wanted  to  go 
in  and  he  finally  concluded  he  would  go  in  with  me  as  long  as  we  was 
jointly  in  business. 

\.  And  take  an  interest  with  you  in  your  coal  claim  t — ^A.  Yes.  sir. 
I  Now  at  that  time  what  understanding,  if  any,  did  you  nave 
with  Clarence  Cunningham  as  to  what  he  was  to  receive  for  making 
the  location  ? — ^A.  None  whatever. 
Q.  You  had  known  Mr.  Cunningham  all  these  years  1    What  did 

Jou  know  about  his  genercJ  reputation  in  the  community,  Mr. 
ones  ? — ^A.  Well,  such  that  I  had  perfect  confidence  in  him.  I  had 
known  him  to  be  in  a  great  many  minii^  deals^  and  I  never  knew  him 
to  beat  a  working  man  out  of  a  dollar  in  his  hfe,  and  I  thought  that 
was  a  pretty  good  reputation. 

Q.  Subsequent  to  that  conversation  did  you  pay  him  any  money 
for  the  purpose  of  making  this  location  for  you  t— A.  Yes,  sir. 
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Q.  At  that  time  other  than  the  arrangement  that  was  spoken  of 
with  your  partner  Hayes  did  you  have  any  understanding  or  agree- 
ment with  any  other  person  than  Mr.  Hayes  by  which  any  other  per- 
son was  to  have  any  interest  in  this  coal  claim  with  you,  or  did  you 
have  any  understanding  that  vou  would  unite  or  consohdate  your 
coal  claim  when  it  was  located;  or  at  any  time  after  location,  with 
any  other  claim  i — ^A.  No,  sir. 

Q.  For  any  purpose  ?— I  did  not. 

Q.  Calling  your  attention,  Mr.  Jones,  to  the  power  of  attorney  ac- 
knowledged by  jou  on  the  14th  of  October,  1904,  before  Stanley  P. 
Fairweatner,  which  I  find  among  the  application  papers,  I  will  ask 
you  if  you  executed  and  acknowledged  that  power  of  attorney  t — 
A.  Yes,  sir;  that  is  my  signature. 

Q.  I  call  your  attention  also  to  the.  affidavit  which  was  executed 
before  the  same  officer  on  the  same  day  [witness  examines  paper]. — ^A. 
Yes;  that  is  my  signature. 

Q.  You  executed  that  affidavit  also  f — ^A.  Yes,  sir. 

Q.  I  call  your  attention  particularly  to  the  foUowing  language  con- 
tained in  tliat  affidavit,  "That  I  further  swear  that  I  am  now  in  the 
actual  possession  of  said  coal  land  through  my  agent  and  attorney  in 
fact,  and  make  entry  for  my  own  use  and  benefit  and  not  directly  or 
indirectiy  for  the  use  or  benefit  of  any  other  party."  Was  that  true 
at  the  time  you  made  this  affidavit?— A.  Yes,  sir. 

Q.  What  nave  you  to  say  about  the  interest  which  you  say  Mr. 
Hayes  had  with  you  originally  in  this  coal  claim  ? — ^A.  Well,  he  had 
taken  an  interest,  but  before  that  Mr.  Cunningham  came  and  told  us 
that  there  had  been  a  law  passed,  or  something  to  that  effect — ^I  forget 
just  what  it  was — that  we  could  not  hold  it  jointly,  and  at  that  time 
we  did  not  consider  it  very  valuable,  so  it  came  up  for  one  of  us  to  take 
it.    I  sunply  bought  him  out,  and  paid  him  for  it. 

Q.  Since  that  time  has  Mr.  Hayes  had  any  interest  in  this  coal 
claim  t — ^A.  No,  sir. 

Q.  I  call  your  attention  to  the  application  for  j)atent,  sworn  to  by 
you  on  the  29th  of  January,  1906,  and  ask  you  if  you  executed  that 
mstrument  [witness  exammes  paper]! — ^A.  les,  sir;  that  is  my  sig- 
nature. 

Q.  I  call  your  attention  to  the  following  language  in  that  affidavit. 
Mr.  Jones:  "Through  him,"  referring  to  your  attorney  in  fact  ana 
agent,  "I  make  entry  for  my  own  use  and  benefit  and  xiot  directly  or 
indirectly  for  the  use  and  1i)enefit  of  any  other  party."  Was  that 
statement  true  at  the  time  you  made  it  t— A.  Yes,  sir. 

Q.  Had  you,  Mr.  Jones,  at  any  time  prior  to  that  time  save  and 
except — I  except  in  these  questions  the  interest  which  Mr.^  Hayes 
first  took — any  contract  or  agreement  or  imderstanding  with  bxlj 
person  l]y  which  anv  other  person  than  yourself  was  to  have  any  in- 
terest in  that  coal  claim  after  you  acquired  title  ? — ^A.  No,  sir. 

Q.  Were  you  under  any  promise  or  obligation  or  understanding 
whatsoever  with  any  person  or  persons,  association,  or  corporation 
by  which  any  interest  therein  in  your  coal  daim  should  inure,  to  the 
benefit  of  anv  such  person  or  persons,  association,  or  company  or  cor- 
poration f— -A.  No,  sir;  I  was  not. 

Q-  Were  you  under  any  promise,  contract,  or  agreement,  express  or 
implied,  whereby  you  were  to  consolidate,  unite,  ol*  combine  your 
daim  with  any  other  claim  or  claims  of  any  other  locators,  or  any  in- 


836  0TJNNIN6HAM  GOAL  BNTBIBS. 

tereat  in  your  elaim  with  any  other  claim  for  the  purpose  of  joint 
operation  or  mining  t — A.  No,  sir. 

Q.  I  call  your  attention  to  the  affidayit  here  referred  to  as  the  Love 
affidavit,  executed  on  the  2l8t  of  February,  1907,  before  M.  J.  Blohr,  a 
notary  public^  and  ask  you  if  you  executed  that  instrument  and  if 
that  is  your  signature  ^A.  Yee,  air :  that  is  my  signature. 

S,  I  caU  your  attention  to  the  following  language  included  in  that 
avit:  ''That  said  location  was  made  n>r  the  sole  use  and  benefit 
of  the  affiant,  and  has  ever  suice  so  remained  his  and  in  his  exclusive 
control.  That  at  no  time  prior  to  location  or  at  anj  time  subsequent, 
has  affiant  entered  into  any  agreement,  express  or  implied,  or  pled^d 
himsdf  by  promise  or  otherwise,  express  or  implied,  by  which  title 
to  said  land  or  any  part  thereof  or  interest  therein,  is  to  pass  to 'any 
other  person  or  association  whatsoever."  I  will  ask  you  if  that  is  a 
correct  statement  of  the  facts  ? — ^A.  Yes,  sir. 

S,  "That  in  event  said  claim  goes  to  entry  in  the  United  States 
office  at  Juneau,  Alaska,  ana  the  receiver's  receipt  for  the  pur- 
chase price  issues,  he  will  not  be  under  any  contract  or  obligation  or 
promise  to  sell  or  convey  said  tract  to  any  person  or  peisons,  or  asso- 
ciation, or  to  put  same  into  any  company  or  joint  nolding  for  any 
purpose,  or  to  otherwise  dispose  of  the  same,  but  will  be  free  in  every 
way  to  dispose  of  said  tract,  to  lease  or  sell  the  same  at  any  future 
time."    Is  that  true  I — ^A.  Yes,  sir. 

Q.  "That  he  does  not  know  any  person  or  persons  or  association 
or  individual  that  contemplates  the  leasing  or  purchasing  of  said 
tract." — ^A.  No. 

Q.  Had  you  prior  to  that  time  or  at  that  time  entered  into  aoy 
agreement  or  contract  or  had  any  understanding  which  was  incon- 
sistent with  the  statement  contained  therein  t — ^A.  Nothing  outside  of 
when  I  first  went  in  with  Mr.  Hayes;  outside  of  that. 

Q.  And  that  had  long  prior  to  the  execution  of  this  affidavit  been 
terminated  I— A.  Yes.  I  did  that  before  I  had  tak^n  out  anything  at 
all :  before  I  applied  for  patent. 

Q.  Were  you  imder  any  promise  or  obligation  or  any  understand- 
ing at  the  time  you  executed  that  which  was  inconsistent  with  the 
language  and  facts  stated  in  that  affidavit  ? — ^A.  Not  to  my  knowledge 

(X  Do  you  recall  how  you  paid  for  this  land  to  the  United  States  ^— 
A.  I  don't  believe  I  do.  I  sent  a  draft — whether  I  sent  it  through  the 
First  National  at  Wallace  to  the  receiver  direct,  I  am  not  sure.  I 
don't  remember.  I  think  at  first  we  thought  we  had  to  send  the 
money,  the  cash.  Afterwards  there  was  arrangements  made  that  we 
could  pay  by  check  some  way  through  a  Seattle  bank,  if  I  am  not 
mistaken. 

Q.  You  did  pay  to  the  Government  the  purchase  price  for  said 
land,  and  received  fijial  certificate  'of  entry  ?— A.  Yes,  sir. 

Q.  Which  was  dated  on  or  about  the  23d  of  April,  1907  ! — A.  I 
disremember  the  date. 

Q.  Well,  that  is  the  date  which  is  shown  by  the  duplicate  receipt 
which  is  here  in  the  pa|>ers.  Referring  now  to  the  time  when  you 
received  your  final  certificate  of  purchase,  had  you  at  that  time  or 
prior  thereto  made  any  contract  or  aCTcement  or  had  any  imderstand- 
ing  by  which  the  title  which  you  should  secure  to  your  coal  claim 
should  inure  in  whole  or  in  part  to  anyone  other  than  yourself  t  — A. 
No,  sir. 
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Q.  Were  you  at  that  time  under  any  promise  or  obligation  or  under- 
standing, either  express  or  implied,  by  which  you  would  convey  that 
claim  or  any  interest  in  it  at  any  time  in  the  niture  to  any  company, 
corporation,  association,  or  any  other  person  than  yourself  i — A.  No, 
sir. 

Q.  Were  you  imder  any  agreement,  understanding,  obligation,  or 
promise  to  combining  it  or  any  part  of  it  or  any  interest  in  it  with  any 
other  coal  claims  or  with  any  otner  lands  of  any  person  whatsoever  1^- 
A-  No,  sir. 

Q.  Did  you  at  that  time  have  the  absolute  dominion,  or  did  you  not, 
over  that  claim  without  any  limitation  whatever  ? — A.  Yes^  sir. 

Q.  I  hand  vou  Claimants'  Exhibit  3,  minutes  of  a  meeting  of  the 
owners  of  coal  claims  in  Eayak  district,  Alaska,  held  on  May  15, 1907, 
and  ask  you  to  look  at  that  and  state  whether  or  not  you  were  pres- 
ent [witness  examines  exhibit]? — A.  Yes,  sir;  I  was  present  at  that 
meeting. 

Q.  Does  that  copy  of  the  minutes  which  I  have  handed  vou  state 
as  near  as  you  can  remember  what  occurred  at  that  time  t  Is  it  a 
correct  transcript  of  the  proceedings  as  nearly  as  you  can  remember  t— 
A.  I  think  so.  I  don't  know  just  what  did  transpire.  As  near  as 
I  can  tell  that  is  about  what  happened. 

Q.  I  call  your  attention  to  the  following  therein  contained : '  'There- 
upon, on  motion  of  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chairman 
was  authorized  to  appoint  a  committee  of  five  who  should  organize 
a  corporation  for  the  purpose  of  acauiring  coal  claims  owned  by  those 
present  and  those  of  such  other  claim  owners  that  might  desire  to 
join  the  corporation;  the  committee  to  secure  deeds  to  the  mining 
claims  and  to  issue  receipt  therefor  and  to  take  all  necessary  steps 
to  complete  the  organization  of  the  company  ready  for  the  trans- 
action of  business.  I  will  ask  you  whether  or  not  you  had  ever 
prior  to  that  time  any  understanding  or  agreement  with  any  other 
claim  owners  or  anv  other  person  that  you  would  organize  or  form 
a  corporation  to  take  over  your  coal  claim  or  any  other  claims?— 
A.  No,  sir. 

Q.  Subsequent  to  that  time,  Mr.  Jones,  did  you  prepare  and  exe- 
cute a  deed  and  forward  it  to  anyone;  if  so,  to  whom?— A.  Yes,  sir. 

Q.  Who  to  ? — A.  Somebody  here  in  Spokane ;  bank ;  I  forget  who 
it  was  now.    I  think  it  was  a  lawyer  by  the  name  of  Wakefield. 

Q.  A  lawyer? — ^A.  Yes. 

Q.  Did  you  attend  a  meeting  held  here  in  this  city  on  the  16th  of 
Julv,  1907.  I  hand  you  herewith  Claimants'  Exhibit  4,  and  ask  you 
if  these  are  the  minutes  of  the  meeting  which  you  attended,  or  sub- 
stantially so  ? — ^A.  Yes,  sir. 

Q.  You  were  present  there  were  you,  Mr.  Jones  ? — ^A.  Yes,  sir. 

Q.  I  will  ask  you,  Mr.  Jones,  to  state  in  your  own  way  what  oc- 
curred at  that  time. — ^A.  Well,  1  took  very  little  part  in  the  meeting, 
so  far  as  discussing  the  matters.  ^  Perhaps  not  at  all,  because  I  was 
not  really  in  favor  of  the  propositio.n. 

Q.  What  proposition  ?— A.  That  was  made  to  confer  with  the 
G^ggei^hftims;  but  there  were  others  there  that  I  presumed  knew 
more  about  the  proposition  than  I  did,  and  I  rather  turned  it  over  to 
them. 

Q.  At  that  time,  as  the  minutes  show,  a  committee  was  appointed 
to  go  to  Salt  Lake  and  hold  a  conference  with  some  representatives 
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of  the  Guggenheim  company.  What  was  your  understanding  of 
the  powers  of  that  committee? — ^A.  Well,^  my  understanding  of  the 
powers  was  simply  that  they  were  conferring  to^  see  what  might  pos- 
sibly be  done.  I  did  not  understand  they  had  power  to  act  for  any 
of  the  other  members.  I  did  not  feel  that  way  with  reference  to 
myself. 

Q.  Did  ^ou  agree  to  ratify  any  action  which  might  be  taken  by 
that  committee? — ^A.  No,  sir;  I  did  not. 

Q.  Subsequent  to  that  time  did  you  receive  or  see  a  copy — did 
jrou  take  any  part  in  the  discussion  yourself,  Mr.  Jones? — ^A.  No, 
sir :  I  did  not. 

Q.  Subsequent  to  that  time,  after  this  committee  had  visited 
Salt  Lake,  did  you  ever  see  or  receive  a  copy  of  a  memorandum  which 
they  had  there  signed;  I  hand  you  Government  Exhibit  No.  10,  and 
refer  you  to  that  as  the  memorandum? — ^A.  Why,  I  suppose  I  did. 
I  am  sure  I  can  not  recall  exactly.     I  have  probably  got  it,  yes. 

Q.  Did  you  see  it  and  know  wnat  the  terms  of  it  were  at  or  about 
that  time  ? — ^A.  Well,  I  suppose  I  did,  but  really  I  can  not  recall. 

Q.  You  knew  some  kina  of  a  proposition  had  been  signed  by  that 
committee  at  Salt  Lake,  did  you? — ^A.  Well,  in  a  general  way,  I 
guess  I  did.     I  don't  really  remember,  though. 

Q.  Just  state  now  whether  or  not,  when  you  found  out  that  such 
a  proposition  had  been  signed,  whether  you  agreed  to  it  I — ^A.  No, 
sir ;  I  did  not. 

Q.  WTiat  action  you  took  on  it  ? — ^A.  I  took  no  action. 

Q.  Did  you  discuss  matters  with  any  of  the  others  of  those  who 
were  present,  or  any  other  coal-claim  owners  in  that  district  who  were 

f  resent  at  the  meeting  in  Spokane  ? — ^A.  I  don't  remember  whether 
did  or  not. 

Q.  You  don't  remember  it? — ^A.  No;  I  do  not  remember  it,  I  am 
sure. 

Q.  Did  you  discuss  this  Guggenheim  proposition  with  any  others 
who  were  mterested  ? — ^A.  You  mean  from  our  district  up  here  ? 

Q.  Yes;  or  with  anyone;  I  do  not  care  who  it  was?— A.  Well, 
I  am  sure  I  don't  know  whether  there  was  anyone  there  outside  of 
myself.    I  really  don't  remember. 

(J.  Not  after  the  meeting,  but  I  say  after  you  heard  of  this  propo- 
sition which  had  been  made  at  Salt  Lake  Caty,  did  you  discuss  the 
matter  with  any  other  person  ?-^A,  I  think,  rather,  I  did  with  Mr. 
Johnson.  But  not  very  much  discussion.  I  simply  told  him  I  did 
not  like  the  proposition  at  all. 

Q.  Did  you  ever  agree  to  that  proposition,  Mr.  Jones  ? — A.  No,  sir; 
I  did  not. 

Q.  Subsequent  to  that  time  did  you  receive  back  at  any  time — 
what  was  done  with  the  deed  that  you  sent  out  to  Mr.  Wakefield? — 
A.  Well,  I  got  it  back.  I  don't  remember  how  long  it  was  or  what 
time  it  was.    I  wrote  to  Mr. — ^the  man  down  here — ^what's  his  name  ? 

Q.  Mr.  Wakefield. — ^A.  To  Mr.  Wakefield  and  he  returned  it. 

Q.  What  did  you  do  with  it  ? — ^A.  Why,  I  don't  remember  what  I 
did  with  it.  I  suppose  I  destroyed  it.  I  aon'  t  know  what  I  done  with 
it.    I  don't  remember  seeing  it  since. 

Q.  Do  you  recall  meeting  Mr.  Glavis  and  Mr.  Jones  the  early  part 
of  1908,  as  special  agents  of  the  Government  in  Wallace?— A.  Ves. 
I  don't  remember  the  date. 
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Q.  Just  state  under  what  circumstances  and  what  occurred. — A. 
Why,  they  came  into  the  store  and  asked  me  mv  name,  I  think,  and 
if  I  nad  a  coal  claim  in  Alaska,  and  I  told  them  I  did;  and  they  asked 
me  if  I  had  any  data  with  reference  to  or  correspondence  on  it,  and  I 
told  them  I  did  not  remember  receiving  any.  We  had  quite  a  discus- 
sion there.  They  claimed  that  they  were  looking  up  the  matter  to 
straighten  the  matter  out  in  order  to  get  the  titles  to  our  land,  and  if 
I  haa  any  data  in  relation  to  it  they  would  be  glad  to  have  it.  I  told 
them  that  I  had  it  down  at  the  house;  that  is,  in  the  afternoon,  and 
thev  asked  me  when  I  could  get  it  up,  and  I  told  them  in  the  morning; 
ana  they  asked  me  what  time  wouia  I  be  up  in  the  morning,  and  I 
told  them  probablv  about  7  o'clock,  and  I  told  them  it  was  agreeable; 
but  all  I  could  find  was  the  last  statement  he  sent  out,  which  was  a 
statement  of  the  receipts  and  expenditures,  and  I  brought  them  up  to 
them,  and  they  made  a  copy — or  I  say  they  made  a  copy — I  suppose 
they  did;  and  then  Mr.  Giavis  asked  me  if  I  would  sign  a  statement 
covering  the  facts  we  had  talked  over,  and  I  told  him  I  would  like  to 
see  what  the  statement  was,  and  he  asked  desk  privileges,  and  so  he 
walked  back  to  the  desk  and  he  wrote  out  a  statement,  whicn  I  signed. 

Q.  I  hand  you  Government  Exhibit  11  and  ask  you  if  that  is  your 
signature  ?— A.  Yes,  sir. 

Q.  And  I  will  ask  you  if  that  is  the  statement  that  you  signed  at 
that  time.    Just  look  at  it.— A.  That  is  tl^e  statement. 

Q.  I  call  your  attention  to  the  following  language  in  this  affidavit, 
Mr.  Jones: 

Cunningham  was  agent  of  31  other  entrvmen  who,  like  myself,  advanced  varioiiB 
sums  of  money;  the  money  was  expended  by  Cunningham  to  develop  and  improve 
the  coal  field  as  a  whole.  Nearly  iJl  of  the  32  claimants  are  acquainted  with  each 
other. 

I  will  ask  you  what  you  have  to  state  as  to  that  t — ^A.  Well,  that — 
I  guess  I  read  it  very  carelessly,  because  I  am  not  acquainted  with 
very  many  of  them. 

Q.  (Continuing  to  read:) 

The  matter  of  the  formation  of  the  company  was  never  formally  discussed  at  any 
of  our  meetincB,  but  we  had  discussed  this  question  among  ourselves,  as  we  were 
weU  satisfied  uat  we  could  not  handle  Hie  claims  individually.  Anvone  who  is  at 
all  acquainted  with  coal  mining  knows  that  one  claim  can  not  be  handled  profitably, 
and  particularly  in  Alaska,  where  expenses  are  so  great,  inasmuch  as  the  large 
expense  of  prelmiinary  opening  coal  fields  would  not  warrant  it. 

I  am  reading  from  Mr.  Jones's  affidavit  which  he  made  at  .that 
time: 

We  have,  therefore,  undentood  among  ourselves  that  when  title  had  been  secured 
we  would  form  a  company  and  combine  the  entire  group.  This  was,  however,  posi- 
tively the  only  understanding  we  had.  No  written  agreement  or  any  written  instru- 
ment whatever. 

What  imderstanding  did  you  refer  to  there? — ^A.  Why,  it  was 
merely  talk  as  we  met  each  other  at  different  times;  what  we  might 
do  and  what  was  best  to  do  with  the  claims.  That  is  what  I  mean 
to  convey  there. 

Q.  Had  you  had  any  understanding  whatever  prior  to  the  meeting 
in  May,  1907 1 — ^A.  No,  sir. 

Q.  Along  those  lines  ? — ^A.  No,  sir. 

Q  Or  ak>ng  simil  «r  lines  t — ^A.  No,  sir;  we  had  not. 
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Q.  And  you  referred  then,  Mr.  Jonas,  did  vou,  only  to  the  nnder- 
Btanding  wnich  you  had  at  that  meeting  in  May,  1907,  and  conversa- 
tions  which  you  had  at  times  subsequent  thereto  i — A.  Yes,  sir. 

Q.  Mr.  Jones,  after  you  first  saw  Clarence  Cunningham,  at  Wallace, 
and  he  told  you  about  the  coal  lands  that  he  had  visited  in  Alaska,  how 
long  was  it  before  you  again  saw  him  t — ^A.  I  don't  know.  I  could 
not  say. 

Q.  I>id  you  see  him  after  that  at  any  time ) — A.  Oh,  I  saw  him, 
yes,  at  dinerent  times,  but  I  could  not  say  when. 

Q.  At  these  subsequent  meetings  with  him,  did  you  ever  make 
any  agreement  with  hun  that  imder  or  by  the  terms  of  which  he  was 
to  have  any  interest  in  your  coal  claim  ^en  you  secured  title,  or 
at  any  time  1 — A.  No,  sir. 

Q.  I  call  your  attention  to  the  fact  that  in  this  affidavit  that  you 
made,  Mr.  Jones,  you  say:  ''The  matter  of  the  formation  of  a  com- 
pany was  never  formally  discussed."  I  refer  you  to  the  fact  that 
this  matter  had  been  aiscussed  at  the  meeting  in  May,  1907.  I 
ask  you  what  you  meant  when  you  said  formally  cuscussed^ 
A.  Well,  I  meant  it  had  been  discussed  in  a  general  way,  as  I  said; 
once  in  awhile  mentioned  it  when  we  met  on  the  street  or  some  place 
else,  or  happened  to  come  up.  My  imderstanding  of  the  affidavit 
was  in  that  meaning.    That  is  what  I  mean  to  convey  in  saving  that. 

Q.  So  the  details  of  the  matter  have  not  been  woiked  out  f— A.  Oh, 
no :  no  agreement  or  anything  at  all. 

O.  And  these  general  conversations  vou  refer  to  when  the  question 
of  tne  discussion  of  the  organization  of  this  company,  were  all  subse- 

?uent,  were  they,  to  your  receiving  your  final  receipt,  Mr.  Jones ) — ^A. 
'es,  sir. 

Q.  Did  you  ever  discuss  that  matter  with  these  other  entrymen,  or 
have  any  understanding  with  them  prior  to  getting  your  final  re- 
ceipt t-^A.  No,  sir;  up  to  the  time  this  discussion  came  up  about  the 
claims^  in  fact,  I  paid  very  little  attention  to  it  at  all. 

Q.  What  discussion? — ^A.  Why,  about  being  able  to  get  them,  or 
that  the  Government  had  made  some  ruling  about  them,  or  some- 
thing; up  to  that  time  I  had  paid  no  attention  to  them  hardly  before 
that;  in  fact,  it  was  never  mentioned  at  all. 

Cross-examination  by  Mr.  Puoh: 

Q.  I  don't  believe  you  told  us,  Mr.  Jones,  when  you  first  became 
interested  in  the  Alaska  coal  fields. — ^A.  The  date! 

Q.  Yes. — ^A.  Well,  I  am  sure  I  could  not  state  when  it  was. 

Q.  Do  you  know  what  year  it  was  1 — ^A.  Whv  no,  I  don't  believe  I 
do.     I  could  not  say  positively.     It  must  have  oeen  1903  and  1904. 

Q.  1903.  Do  you  remember  making  more  than  one  location?  In 
other  words,  did  vou  make  a  location  first  under  the  general  mining 
laws,  and  then  after  that  under  the  subsequent  act? — ^A.  There  was 
something  like  that  but  that  is  all  very  indistinct  in  my  mind  also. 
I  don't  know  how  early  it  was. 

Q.  Now,  it  was  Clarence  Cunningham  that  first  attracted  your  in- 
terest to  these  coal  lands  ? — ^A.  Yes,  air. 

Q-  Did  he  then  represent  to  you,  or  did  you  otherwise  know  or 
learn,  that  other  persons  were  going  to  make  coal  locations  in  the 
same  locality  through  him  ?— A.  Why,  I  rather  think  I  did. 
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Q.  Did  he  mention  to  you  any  of  those  persons? — ^A.  Well,  if  he 
did.  I  don't  remember  it.     I  don't  remember,  I  am  sure,  their  names. 

Q.  You  do  not  remember  that  he  named  any  of  them  to  you  at 
all! — ^A.  No,  sir;  I  can  not  recall  whether  he  named' them  or  not. 

Q.  Then  you  don't  know  whether — ^you  can  not  recall  whether  you 
were  acquamted  with  any  of  these  persons  he  was  agent  fort— A. 
Yes;  I  m^  have  been,  or  I  might  not  have  been. 

Q.  Did  Mr.  Cunningham,  at  that  time,  make  any  statement  to  you, 
or  did  you  have  any  negotiation  with  him  concerning  his  compensa- 
tion ? — ^A.  No,  sir. 

Q.  You  knew  you  would  be  under  some  obUgation  to  him,  did  you 
not  t — ^A.  Why,  1  suppose  we  would,  but  I  supposed  he  would  look 
after  himself. 

Q.  You  knew  it  might  be  a  very  considerable  compensation,  I  sup- 
pose t — A.  Well,  I  di<m't  really  give  it  a  thought,  to  tell  ^ou  the  trutn. 

Q.  Did  Mr.  Cunningham  then  make  any  representations  to  you  or 
give  you  any  advice  concerning  the  probaUe  future  status  of  the  title 
to  the  property  that  you  might  acquire  by  virtue  of  your  location*— 
A.  No,  not  that  I  know  of. 


Q.  Nothing  was  said  along  that  line  ? — ^A.  No. 


Then,  we  are  to  understand  that  ^ou  were  proposing  to  make 
this  coal-land  location  and  acquire  the  title  to  it  without  any  definite 
idea  how  it  was  to  be  operated  t — ^A.  Well,  sir,  yes,  sir;  so  far  as  I  was 
concerned,  ves,  it  was;  but  I  simply  took  a  chance  with  him ;  now,  that 
is  it,  to  tell  the  truth. 

Q.  limply  to  make  an  investment  with  himt — A.  Yes,  that  is  it, 
exactly;  1  made  no  attempt  to  investigate. 

Q.  1  ou  had  no  agreement  with  Clarence  Cunningham  concerning 
the  location  of  a  claim  under  the  act  of  1903,  or  the  general  mining 
law  in  1903,  that  he  was  to  have  a  one-eighth  of  that  land  which  he 
might  locate  for  you  t— A.  No,  sir;  I  did  not. 

Q.  Then  his  right  to  compensation  for  the  location  made  in  1904 
was  the  same  as  it  was  to  any  location  made  in  1903,  was  it  ? — ^A.  Yes, 
as  far  as  I  remember.     I  do  not  remember  any  different  talk. 

Q.  There  was  no  other  or  different  or  better  understanding  about 
that  t— A.  No,  sir. 

Q.  Did  you  then  know  of  any  rule  or  custom  prevalent  among 
miners  m  mining  regions  by  which  his  compensation  would  be  limited 
or  fixed  in  any  way  ? — ^A.  I  didn't  just  get  that. 

Q.  Did  you  then  know  of  any  rule  or  custom,  or  do  you  know  now  of 
any,  for  that  matter,  amon^  miners  in  mining  regions  by  which  his 
compensation  should  be  limited  or  fixed  in  any  way? — ^A.  No,  sir;  I 
did  not. 

Q.  Then  you  have  no  means  whatever  of  determining  or  estimating 
what  would  be  your  liabiUty  to  Mr.  Cunningham,  had  you  ?— A.  No, 
sir;  no,  sir;  I  had  not.  In  fact  I  did  not  know  really  until  I  came 
down  here  what  he  was  drawing,  to  tell  you  the  honest  truth  about  it. 

Q.  Then  you  have  no  fixed  idea  or  purpose,  so  far  as  it  was  brought 
abwt  by  agre^nent  of  any  persons  as  to  what  you  would  do  with 
your  property  when  you  acquired  title? — ^A.  No,  sirj  I  didn't. 

Q.  1  ou  had  been  for  some  time  then  engaged  in  business,  Mr. 
Jones t— A.  In  this  business? 

Q.  In  the  mercantile  business  t — ^A.  Oh,  yes. 
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Q.  InvolvijQg  large  transactions? — ^A.  Well,  not  very  lai^e,  what 
mi^t  be  termed  large;  I  do  quite  a  nice  business. 

Q.  It  was  not  your  practice,  was  it,  to  enter  into  blind  engagements 
with  people  you  transacted  business  with  as  to  your  liabihty  ? — ^A.  I 
didn't  get  that. 

(Question  read.) 

A.  Not  with  everyone. 

Q.  Was  it  your  practice  to  enter  into  that  sort  of  an  engagement 
with  anyone  J— A.  Well  I  did  at  this  time. 

Q.  I  am  speaking  about  your  practice  ? — ^A.  Well,  it  was  not  my 
practice. 

O.  Why  did  you  neglect  your  ordinary;  precaution  in  this  instance  1 — 
A.  Well,  from  the  fact  I  had  known  this  man  for  twenty-five  vears — 
not  twenty-five  years  up  to  that  time — but  I  had  thorough 'confi- 
dence in  mm,  and  it  was  a  matter  which  was  far  away  from  home, 
and  just  like  any  other  man  will,  frequently  will,  I  took  a  flyer  on  it. 

Q.  You  assumed  he  would  not  charge  you  any  more  than  his  serv- 
ices were  worth  ?— A.  Yes,  I  had  that  much  confidence  in  him. 

Q.  Now,  you  have  told  us  that  you  were  not  at  that  time,  as  far  as 
you  now  remember,  acquainted  with  any  other  persons  who  had 
made  or  were  about  to  make  locations  or  coal  lands  up  there  1— A 
Well,  now,  I  don't  remember  whether  he  mentioned  any  names  or  not, 
I  am  sure,  but  since  this  I  do  know  several  of  the  parties. 

S.  Subsequently  you  became  acquainted  with  them? — ^A.  Yes; 
,  I  did  at  the  time.  I  knew  some  of  the  parties  interested,  but 
whether  he  mentioned  them  at  the  time,  I  don't  know.  I  knew  Mr. 
Campbell  and1l[  knew  Mr.  Finch  and  Mr.  White.  Of  coimse,  he  was 
not  mterested  in  it,  or  Mr.  Jones.  I  knew  them  at  that  time,  but 
whether  he  mentioned  them  at  that  time  I  am  sure  I  don't  know. 

Q.  You  subsequently  discovered  that  you  did  in  fact  know  some 
of  them  ?— A.  Yes,  sir. 

Q.  Did  you  have  any  meetings  then  with  these  persons  that  you 
knew,  or  any  conference  with  them  ?— A.  No,  sir.  In  fact  I  paid  very 
little  attention  to  the  proposition  at  all  until  after  that  meeting,  I 
guess  in  May. 

Mr.  Hughes.  In  May,  1907,  you  mean.  What  meeting  do  you 
mean  ? 

A.  The  May  meeting.  I  forget  what  date  that  meeting  was. 
That  was  the  first  it  was  talked  of  at  all. 

Q.  Well,  did  you  have  any  communication  or  correspondence  with 
them  in  relation  to  the  future  disposition  of  this  property  you  might 
severally  acquire? — A.  No,  not  that  I  remember  of. 

Q.  Then,  so  far  as  you  were  concerned,  you  want  us  to  understand 
that  you  did  not  have  any  definite  plan  or  purpose  concerning  the 
operation  and  development  of  this  coal  property  you  were  seeking 
to  acquired — ^A.  I  did  not. 

Q.  You  were  proposing  to  invest  a  considerable  sum  in  that  prop- 
erty, were  you  not^ — ^A.  Well,  I  didn't  know  how  much. 

Q.  You  knew  it  was  in  a  distant  and  remote  region? — ^A.^  Oh,  yes. 

Q.  And  not  very  easily  accessible? — ^A.  Yes,  sir:  that  is  why  I 

faid  no  attention  to  it.    I  just  took  a  chance  on  Mr.  Cunningham, 
knew  what  he  was  doing;  just  let  it  go  that  way. 
Q.  You  knew  that  its  only  value  would  be  for  its  coal  contents  and 
the  value  could  only  be  realized  by  the  development  and  proper  op- 
eration ? — ^A.  Yes,  sir. 
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Q.  You  had  no  idea  then  as  to  when  you  would  effect  that  devel- 
opment or  realize  on  your  investment,  or  in  what  manner  1 — ^A.  No, 
sir;  I  did  not. 

Q.  Did  Mr.  Cunningham  from  time  to  time  submit  to  you  states 
ments  and  reports  showing  the  progress  of  the  development  work  and 
in  what  he  was  expending  the  monev  t — A.  Yes,  I  think  he  did.    Yes. 

Q.  I  show  you  here  paper  marked  Govermnent  Exhibit  No.  6, 
Mr.  Jones^  and  ask  if  you  can  remember  receiving  that  paper  from 
Mr.  Cunnmgham  or  a  copy  of  one  [handing  witness  paper]. — ^A.  I 
wouldn't  presume  that  I  did,  but  I  could  not  say  positively  whether 
I  did  or  not.  I  received  these  things  and  I  did  not  pay  much  atten- 
tion to  them.  I  would  just  look  over  them,  and  what  it  was,  etc., 
and  then  I  would  throw  them  to  one  side;  and  I  do  not  remember 
them. 

Q.  Did  vou  notice  that  in  the  contents  of  that  paper  the  develop- 
ment worK  was  referred  to  always  as  our  development  work! — ^A. 
No,  I  did  not  pay  anjr  attention  to  it.       ^ 

Q.  I  will  ask  you  ii  your  attention  was  in  any  way  invited  to  the 
language  used  in  the  mth  paragraph  on  the  first  page  of  this  paper, 
''Our  development  on  Trout  Creek,  where  all  our  work  this  winter  is 
being  concentrated  consists  of  4  tunnels  f — ^A.  No,  sir;  I  did  not 
pay  particular  attention  to  any  one  or  any  part  of  it. 

Q.  Well,  you  stated  you  did  not  notice  any  of  it? — ^A.  No,  sir;  I 
did  not. 

Q.  You  did  notice  that  Mr.  Cuniiing;ham  states  here  about  what 
monev  he  received  from  various  entries  being  put  in  a  common 
fund  f— A.  WeU,  I  did  not.  I  did  not  know  what  he  was  doing  with 
it,  to  tell  the  truth. 

Q.  And  you  did  not  know  he  was  spending  it  for  the  common 
benefit  of  all  the  claims  ? — ^A.  Well,  I  presume  that  he  was,  what  he 

Sot  from  me  I  supposed  was  developing  my  claim,  I  supposed,  but  I 
idn't  know;  I  really  did  not  pay  any  attention  to  that;  did  not 
inouire  into  that  at  all. 

Q.  Just  for  the  purpose  of  showing  your  knowledge  of  these  papers, 
I  hand  you  Government  Exhibit  6,  and  I  will  ask  you  to  state  whether 
you  received  that  paper  or  a  copy  of  it  ? — ^A.  I  possibly  did.  I  don't 
remember,  though.    I  could  not  say. 

Mr.  Gray.  I  mink  it  is  only  fair  if  that  is  one  of  them  he  furnished 
to  Mr.  Glavis,  to  call  his  attention  to  it. 

Mr.  PuGH.  I  don't  recall  which  one  it  was  he  did  furnish  them. 

Q.  That  paper,  in  the  first  paragraph,  refers  to  a  meeting  held  at 
Spokane -on  June  20,  1905,  at  which  it  was  decided  to  send  an  expert 
to  examine  our  coal  fields  in  Alaska.  Were  you  present  at  that 
meeting  I— A.  Well,  I  am  not  sure.  I  don't  know  wnether  I  was  or 
not. 

Q.  You  did  not  know  anything  about  the  employment  of  an 
expert  t — ^A.  No,  I  did  not.  I  can  remember  that  there  was  a  party 
sent  up  there;  there  was  parties  sent  up  there  for  that  purpose  or 
something,  but  I  didn't  really  know  or  remember. 

Q.  Did  you,  when  you  received  a  copy  of  this  paper,  if  you  did  re- 
ceive one,  have  your  attention  directed  to  this  language  in  the  fourth 
and  fifth  lines  of  the  second  paragraph  on  page  1 : 

I  am  pleased  to  state  that  Mr.  Hawkins  made  a  most  thorough  and  careful  and 
painstaking  examination  of  the  entire  field  owned  by  us,  as  well  as  a  casual  exami* 
nation  of  the  coal  lands  of  the  English  company  adjouiing? 
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A.  No,  sir;  it  was  not.  You  asked  if  my  attention  was  called  to 
tbat  part  of  it  ? 

Q.  X  asked  if  ^our  attention  was  directed  to  the  use  of  that  lan- 
guage.— ^A.  No,  sir;  it  was  not. 

Q.  And  to  this  language  in  the  ninth  and  succeeding  lines  of  the 
same  paragraph: 

In  additaon  to  the  above  the  map  will  show  contoure  and  levels  from  our  land  to 
the  ocean  with  charts  and  soundings  of  channels  where  we  are  likely  to  build  coal 
bunkers  and  wharves,  besides  giving  the  approximate  route  and  length  of  proposed 
railroad  to  both  the  lands  ownea  by  the  English  company  and  ourselves? 

A.  No,  sir. 

Q.  You  did  not  notice  that  langui^ef — ^A.  No,  sir.  Now,  you 
understand,  I  possibly  received  it  and  read  it,  but  I  have  not — - — 

Q.  I  simply  asked  you  for  the  purpose  of  directing  your  attention 
to  it,  and  also  to  inquire  whether  you  noticed  this  language  in  the 
second  following  paragraph  on  page  2  of  this  report:  ''Where  those 
brought  to  our  portion  of  our  ground  lying  between  Trout  and  Clear 
creelfflr' — A.  No,  sir;  I  don't  remember. 

Q.  Then  you  do  not  remember  of  noticing  the  statement  on  the  last 
paragraph  of  page  2: 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  so  far  as  can  be 
determined  at  present,  but  as  they  contain  heavy  timber  he  recommends  their  being 
held  for  that  purpose? 

A.  No,  sir;  I  do  not. 
Q.  (Continuing  reading) : 

And  as  I  have  located  foiir  other  claims  taking  the  dip  of  the  coal  measures,  no  one 
will  be  any  the  loser  thereby. 

You  do  not  remember  that  ? — ^A.  No,  sir. 

Q.  You  don't  remember  of  having  had  that  information;  any 
statement  in  this  paper  ? — ^A.  No ;  I  did  not. 

Q.  Did  you  subsequently  receive  other  statements  of  accounts  of 
the  progress  of  the  development  work? — ^A.  I  presume  that  I  did. 

Q.  I  will  ask  you  whetner  you  received  that  paper  which  I  now 
show  you,  and  which  has  been  submitted  in  evidence  as  Government 
Exhibit  9,  or  a  copy  of  that  paper  ? — ^A.  I  presume  that  I  did.  I  don' t 
recall  in  particular,  but  I  suppose  that  I  did  receive  it. 

Q.  I  also  ask  you  to  examine  the  paper  which  I  now  hand  you,  being 
Government  Exhibit  8,  and  ask  you  to  examine  it  and  state  whether 
you  also  received  that  paper  or  a  copy  of  it. — ^A.  Well,  I  presume 
that  I  did.  I  don't  remember  anytmng  in  particular  about  it.  I 
suppose  I  received  all  the  statements.     I  don't  know. 

Q.  You  have  no  especial  remembrance  of  these  papers  or  what  they 
contain? — ^A.  No,  sir;  I  don't.  I  remember  lookm^  at  them  when  I 
got  them  and  throwing  them  to  one  side,  but  that  is  all  I  remember 
about  it. 

Q.  You  do  not  remember  of  having  looked  at  the  first  pap>er  I 
called  attention  to,  showing  a  keeping  of  common  account  and  expen- 
ditures made  for  the  conmion  benent  of  all? — ^A.  No,  sir;  I  do  not 
recall  anything  particular.     Nothing  at  all. 

Q.  Then  you  never  addressed  any  communication  to  Mr.  Cunning- 
ham  in  criticism  of  tb^  maimer  m  which  he  was  developingthe 
property  ? — ^A.  You  say,  did  I  ever  1 

Q.  Yes. — ^A.  No,  sir;  I  did  not. 
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Q.  Referring  again  to  the  meeting  of  June  20, 1905,  at  which  it  was 
decided  to  employ  an  expert  to  examine  these  properties,  did  you  ever 
hear  who  the  expert  was  who  was  employed  ? — ^A.  WeD,  I  don't  know 
whether  I  did  at  that  time,  but  I  heard  afterwards  it  was  a  man  by 
the  name  of  Hawkins. 

Q.  Did  you  ever  receive  a  copy  of  his  report  as  to  the  result  of  his 
examination? — A.  Well,  I  presume  I  did;  1  don't  know. 

Q.  I  will  hand  you  a  paper  which  has  been  submitted  in  evidence 
as  Government  Exhibit  7,  and  ask  you  to  examine  it  and  state 
whether  or  not  you  received  that  paper  or  a  copy  of  it. — ^A.  I  pre- 
sume I  did,  but  I  do  not  recall.  No;  I  do  not  recall  any  particular 
thing  in  it. 

Q.  This  is  the  report  submitted  by  Mr.  Hawkins,  is  it  t — A.  Well, 
I  suppose  so. 

Q.  A  copy  of  it  ?-yA.  Yes. 

Q.  Not  remembering  that  you  received  a  copy ^A.  I  remember 

hearing  in  a  general  way,  but  whether  it  was  through  that  copy  of  his 
report,  I  don't  know.  ' 

Q.  Just  wait  until  I  finish  my  question. — A.  Yes. 

Q.  Not  remembering  that  you  md  Deceive  a  copy  of  this  paper,  you 
can  not  say  that  you  did  have  your  attention  invited  to  its  con- 
tents ?— A.  No,  sir;  I  could  not. 

Q.  Nor  any  part  of  the  contents  ? — ^A.  No,  sir. 

Mr.  Gray.  Now,  if  Mr.  Jones  wants  to  make  an  explanation,  I  think 
it  is  proper. 

Mr.  PuoH.  Yes. 

A.  What  I  wanted  to  say  is,  I  probably  received  all  of  these  state- 
ments, but  it  was  usually  I  just  simply  read  them  through  and  threw 
them  to  one  side.  In  a  general  way  1  would  know  I  had  heard  some- 
thing, and  that  would  be  all.  And  that  is  why  I  am  indefinite  about 
tiiose  things.  To  say  positively  I  had,  I  could  not.  Yet  I  presume 
I  have. 

Q.  Your  coal-land  claim  embraces  160  acres  nearly,  doesn't  it? — 
A.  Very  near.    It  is  a  little  short,  I  think. 

Q.  Do  you  know  the  location  of  these  streams  up  there  that  are 
referred  to  as  Trout  and  Clear  Creek  and  Canyon  Creek  t— A.  No,  sir; 
I  was  never  on  the  ground. 

Q.  You  don't  know  whether  your  total  160  acres  Ues  on  some  part 
or  all  of  these  streams  or  not? — ^A.  No,  sir;  I  do  not. 

Q.  Now,  you  have  stated  in  your  testimony  in  chief  that  there  was 
no  meeting  or  conferences  of  the  entrymen  for  the  purpose  of  con- 
sidering the  joint  operation  of  the  properties  until  that  meeting  held 
in  Spokane  on  May  15, 1907  ?— A.   i  es. 

Q.  You  were  present  at  that  meeting,  I  believe  I — ^A.  Yes. 

Q.  And  it  was  then  determined  that  deeds  shoidd  be  made  by  the 
several  persons  present  to  some  person  as  trustee  t — A.  Well,  I  don't 
just  remember  what  that  meeting  was;  what  was  done  at  that 
meeting. 

Q.  It  does  state  that  some  one  was  to  receive  deeds  to  these  various 
claimi^doesn't  it  ?— A.  Yes,  sir. 

Q.  Who  was  that  person ) — ^A.  Why,  I  don't  know  as  I  know  his 
name. 

Q.  Was  it  Mr.  Wakefield^— A.  Wakefield. 

Q.  C.  J.  Wakefield?— A.  Yes,  sir. 
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Q.  In  what  capacity  was  Mr.  Wakefield  to  receive  the  title?  Foi 
his  own  use  or  as  trustee  f— A.  Trustee,  is  my  understanding. 

Q.  And  to  what  person,  if  you  remember,  was  he  to  reconvey  ?  To 
any  other  person  or  persons  or  corporation  ? — ^A.  Well,  I  don't  know 
whether  he  was  or  not. 

Q.  You  don't  recall  what  the  contents  were  of  the  deed  you  exe- 
cuted 1 — ^A.  No,  sir. 

Q.  You  say  you  have  destroyed  that  deed? — ^A.  I  presume.  I 
have  not  seen  it  since  I  got  it  from  him,  and  I  don't  know  what  I 
done  with  it. 

Q.  Did  you  preserve  any  copy  ? — A.  No,  sir. 

Q.  And  your  recollection  of  its  contents  is  not  clear? — ^A.  No,  sir. 

Q.  Was  that  deed  ever  recorded  before  it  was  destroyed  ? — ^A.  Did 
I  put  it  on  record  ? 

Q.  Put  it  on  record  by  anyone  ? — ^A.  Not  to  my  knowledge ;  no. 

Q.  Never  was  deposited  in  any  place  or  with  any  person,  any  other 
person  than  with  iir.  Wakefield,  as  far  as  you  know  ? — ^A.  No,  sir. 

Q.  Mr.  Wakefield  never  made  a  reconveyance  to  a  corporation  in 
accordance  with  the  trust?— A.  No.  sir. 

Mr.  Hughes.  I  am  sxure  that  Mr.  Pugh  would  not  intentionally 
lead  the  witness  into  any  inadvertence,  but  the  testimony  in  the 
case  shows,  and  the  fact  is  not  disputed,  that  conveyances  were  pre- 

gared  by  Mr.  Wakefield  as  attorney  and  made  to  tne  Union  Trust 
ompany  and  not  to  Mr.  Wakefield. 

Mr.  Pugh.  I  am  not  familiar  with  that  fact.  I  am  relying  on  the 
witness  to  remember  to  whom  he  conveyed  his  own  property. 

The  Commissioner.  Read  the  record. 

(Record  read.) 

Mr.  Gray.  What  was  your  answer  ? 

A.  Well,  not  to  my  knowledge. 

Q.  I  believe  you  have  stated  that  you  withdrew  that  deed  and 
destroyed  it  because  the  formation  of  that  corporation  was  aban- 
•  doned  ? — ^A.  Yes,  sir. 

O.  And  the  effort  to  form  such  a  corporation  was  not  success- 
ful?— ^A.  I  presume  not. 

Q.  Do  you  know  what  was  the  obstacle  to  success  in  that  effort? — 
A.  No,  sir. 

Q.  1  ou  have  testified  somewhat  to  or  concerning  some  negotiations 
that  was  had  with  the  Guggenheims  or  their  representative.  I  will 
ask  if  the  deeds  which  are  referred  to  in  the  fourth  and  fifth  paragraphs 
of  that  memorandum  you  previously  examined  were  the  same  deeds 
which- were  authorized  at  the  meeting  in  Spokane  on  May  15,  1907  ? — 
A.  Yes;  I  think  so. 

Q.  Now,  you  have  on  your  direct  examination  in  chief  testified  to 
the  circumstances  under  which  you  executed  the  affidavit  which  was 
subscribed  and  sworn  to  by  you  at  Wallace,  Idaho,  on  March  5,  1908, 
before  L.  R.  Glavis,  special  agent  of  the  General  Land  Office.  I  will 
ask  you  what  time  you  had  to  consider  that  affidavit  before  you 
signed  it,  Mr.  Jones? — A.  Why,  just  that  morning.  He  came  in  the 
afternoon,  he  and  Mr.  Jones,  and  we  talked  it  over.  They  asked  me  a 
great  many  questions  about  the  matter  and  they  said  in  order  to 
expedite  matters — there  had  been  some  delay  m  the  patent,  or 
something  like  that — and  I  spoke  to  them  about  the  Government  being 
very  slow  after  we  had  spent  our  money  in  developing  to  get  the 
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patent,  and  th^y  daid  that  is  what  it  was  for,  to  expedite  the  matter, 
and  they  wanted  all  the  matters  pertaining  to  it  that  I  had.  I  tola 
them  that  what  I  had  was  probably  at  home,  and  they  asked  me  when 
I  could  be  up  in 'the  morning  with  them,  and  I  told  them  about  7 
o'clock  I  would  be  up;  and  tney  said  that  was  agreeable,  that  they 
was  to  get  out  on  that  train  that  day,  I  believe.  So^  all  I  could  find 
was  a  statement  of  the  receipts  and  expenditures,  which  I  brought  up 
to  them  the  next  morning,  and  they  copied  it,  and  while  they  were 
doing  that — they  were  in  rather  of  a  hurry — and  Mr.  Glayis  asked  me 
if  I  would  s^n  a  statement  and  I  says.  ''  Let  me  see  what  it  is,"  and  he 
asked  me  privilege  of  my  desk,  and  he  came  back  there,  and  I  gave 
him  a  piece  of  paper,  and  he  wrote  out  that  statement,  and  I  just 
looked  over  it  and  s^ned  it.  I  didn't  just  remember  what  it  was 
until  I  see  it  now.    It  is  the  first  time  I  have  ever  seen  it  since. 

Q.  It  was  written  out  in  your  store  and  signed  before  Mr.  Glavis  ? — 
A.  Yes,  sir. 

Q.  And  he  handed  it  to  you  for  your  inspection  before  you  did 
sim  it?— A.  Yes;  I  remember  of  one.  1  would  not  remember  the 
idmdavit  at  all  except  my  signature,  but  I  do  the  interlining  of  the 
draft  here,  the  interlining  is  there  yet,  in  the  little  place.  I  remember 
it  from  that. 

Q.  That  affidavit  contains  no  words  or  uses  no  expressions  or 
meaninjga^  that  Vou  did  Hot  understand? — ^A.  Yes;  there  are  some 
things  in  there  tnat  reallv  I  could  not  have  said  if  I  had  been  careful 
with  it.  Stating  that  I  knew  them  people  and  everybody,  while 
really  I  did  not,  you  know. 

Q.  Well,  what  1  mean,  there  was  no  words  of  difficult  meaning  or 
technical  construction;  they  are  all  words  of  ordinary  use  and  plain 
meaning? — A.  Oh,  I  presume  so.  I  did  not  pay  very  much  attention 
to  it,  I  am  sure. 

Q.  Mr.  Glavis  made  no  misrepresentations  to  vou  concerning  the 
meanings  of  your  words  or  expressions,  did  he  f— A.  Well,  I  don't 
know  as  he  did. 

Q.  Then,  if  the  affidavit  contains  anything  that  you  now  state  is 
imtrue,  it  is  because  of  your  lack  of  care,  is  it,  in  reading  it  ? — ^A.  I 
would  presume  so;  yes. 

Q.  You  knew  it  was  to  be  sworn  to  before  an  officer  authorized  to 
administer  oaths  ? — A.  I  did  not  know  I  was  swearing  to  it.  I  am 
sure  I  don't  remember  that;  but  I  signed  it  just  the  same.  My 
word  is  as  good  as  my  oath.    '  ^  J 

O.  Did  Mr.  Glavis  state  it  was  his  intention  to  swear  you  to  it  ? — 
A.  rfo,  sir. 

Q.  It  was  in  affidavit  form,  however,  was  it  not? — ^A.  I  see  it  is 
there,  yes;  but  I  could  not  recall  whether  it  was  or  not,  I  am  sure. 

Q.  The  first  line  says,  ''Orville  D.  Jones,  being  first  duly  sworn." — 
A.  Yes;  I  si^ed  that.     There  is  no  question  about  it. 

Q.  You  did  not  take  any  counsel  with  anyone  concerning  it? — 
A.  Wo  J  sir;  he  just  went  back  there,  and  it  was  already  in  a  very 
few  mmutes.  They  were  all  in  a  hurry,  and  we  just  walked  back 
there,  and  I  presume  I  looked  over  it  clear  through.  I  should  have, 
if  I  didn't,  and  I  signed  it. 

Q.  Were  you  alone  at  the  time  you  read  the  affidavit,  or  was  Mr. 
Glavis  standing  by  ?— A.  I  think  probably  it  was  back  to  the  desk. 
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It  was  on  a  little  desk  there,  and  I  think  he  was  standing  in  there.  I 
am  pretty  sure. 

Q.  No  greater  time  elapsed  between  the  time  he  handed  this  affi- 
davit to  you  and  the  time  you  executed  it  than  was  necessary  for 
you  to  read  it? — ^A.  No;  I  don't  think  so. 

Q.  You  stated  that  when  your  claim  was  initiated  Mr.  Hayes,  a 
partner  of  yours,  was  jointly  interested  with  you? — A.  Yes;  when 
we  first  started  in. 

Q.  I  believe  you  testified  to  something  about  the  time  when  Mr. 
Hayes  parted  with  his  interest  to  you.  I  don't  remember  it.  What 
did  you  say  % — ^A.  Well,  it  was  just — ^it  was  after — ^I  could  not  recall 
the  date.  I  know  before  we  could  apply  Mr.  Cunningham  said  there 
was  a  law  passed  that  forbid  anyone  there  from  going  in  connection 
with  anjone,  so  I  just  bought  him  out.  In  fact  we  were  not  in  veiy 
much  tune.     I  dion't  think  much  of  it. 

Q.  The  law  under  which  your  second  location  was  made  was  passed 
in  the  year  1904.  Do  you  remember  whether  it  was  in  the  year  1904 
— ^in  that  year,  or  1905,  or  1906  i — ^A.  No;  I  could  not  tell  what  year  it 
was  really. 

Mr.  PuGH.  That  is  all. 

Redirect  examination  by  Mr.  Gray: 

Q.  Referring  to  the  time  the  power  of  attorney  and  the  affidavit 
which  I  showed  you  before  were  executed,  are  in  the  application 
papers  and  dated  the  14th  of  October,  1904,  will  you  say  with  refer- 
ence to  them  when  it  was  that  you  took  over  Mr.  Hayes's  interest ! 
When  was  it  with  reference  to  the  time  you  acknowledged  that  power 
of  attorney  and  that  affidavit  that  you  took  over  Mr.  Hayes's  inter- 
est ? — ^A.  It  was  before  thp,t. 

Q.  You  mean  you  took  it  over  before  that  ? — ^A.  Yes. 

Q.  After  you  first  went  in  there  and  paid  Mr.  Cunningham  the 
$500,  how  did  you  pay  him  money  ? — ^A.  Why,  I  don't  know  whether 
it  was  cash  or  check  or  how. 

Q.  To  refresh  your  memory,  as  a  matter  of  fact,  didn't  he  draw 
on  vou  for  money  from  time  to  time  as  he  needed  it  ? — ^A.  Why,  yes. 

Q.  I  don't  refer  to  the  first  payment. — ^A.  Sight  draft,  which 
usually  came  to  our  bank  there,  which  we  done  business  with  there, 
and  from  Seattle. 

Q.  Your  bank  where? — A.  The  First  National  Bank  at  Wallace. 

Q.  And  you  met  all  of  these  drafts  as  they  came,  did  you,  from 
Mr.  Cunningham  during  all  these  years  ? — ^A.   i  es,  sir.         • 

Q.  And  left  it  entirely  to  Mr.  Cunningham  as  to  the  method  of 
expenditures  and  the  distribution  of  these  funds? — A.  Yes.  Never 
questioned  them  at  all. 

Q.  You  said  that  since  you  came  down  here  you  learned  that  Mr. 
Cunningham  was  getting  some  compensation,  Mr.  Jones  ? — ^A.  Well, 
that  is  the  first  I  really  knew  of  anything  definite  that  he  was.  I 
never  asked  any  questions  about  it. 

Q.  You  assumed,  I  suppose,  he  was  taking  out  for  his  own  ex- 

Senses  from  the  moneys  which  you  wer^  contributing  to  him  by  thes« 
rafts? — ^A.  Yes. 

Recross-examination  by  Mr.  Pugh: 

Q.  Just  one  further  question.  I  want  to  ask  you  if  at  the  time 
Mr.  Glavis  took  your  affidavit  he  was  accompanied  by  another  special 
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agent  or  persoB  t — ^A.  Why,  I  don't  know.  Mr.  Jones  was  the  only 
party  witn  bun.    I  don't  know  whether  he  was  a  special  or  not. 

Q.  They  visited  your  store  for  the  first  time  on  the  day  they  took 
your  affidavit,  or  were  they  there  the  day  before  t — ^A.  !(fo;  the  next 
morning  they  took  the  affidavit.  It  was  in  the  afternoon,  and  I 
wanted  to  look  up  any  data  or  any  correspondence  I  had  or  anything, 
but  they  were  at  home,  and  they  said  in  the  morning  would  do,  if  1 
would  bring  them  up  in  the  morning,  and  then  after  that  I  gave 
them  the  affidavit. 

Q.  The  discussion  as  to  what  you  were  to  state  about  it  in  your 
affidavit  took  place  the  day  before,  did  it  t — ^A.  Well,  in  a  general 
way,  we  talked  over  the  events,  etc.,  leading  up  to  it,  and  he  asked 
me  the  next  morning  if  I  would  give  him  a  statement  covering  those 
things,  if  I  remember,  and  then  he  went  back  to  my  desk  and  wrote 
it  out. 

Q.  Assuming  to  write  out  what  you  had  told  him  in  your  con- 
versation?— ^A.  Yes;  covering  the  ground. 

By  Mr.  Gbat  : 

Q.  Did  thejr  tell  you  when  thev  first  came  in  in  the  afternoon,  that 
they  were  going  to  take  an  affidavit  from  you,  Mr.  Jones  ? — ^A.  No, 
sir;  I  do  not  think  they  did. 

(Thereupon  a  recess  was  taken  until  2  o'clock  p.  m.) 


Decembeb  6,  1909 — 2  p.  m. 

INQUIRY  RESUMED. 

Appearances:  Mr.  William  J.  McGee,  United  States  special  com- 
sioner;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel  for 
the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  Gray,  counsel  for 
the  claimants. 

ALFRED  PAGE,  called  as  a  witness  on  behalf  of  the  claimants, 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gray: 

Q.  State  your  name,  your  residence,  and  your  occupation. — ^A. 
Alfred  Page;  Wardner,  Idaho;  various  occupations;  mining,  lumber 
business,  and  farm  lands. 

Q.  How  long  have  you  resided  in  Idaho,  and  where,  \b.  Page  f — 
A.  About  twenty-five  years. 

Q.  Where  I — ^A.  I  was  in  Murray  a  year,  and  twenty-four  years  in 
Wardner. 

Q.  That  is  all  in  the  Coeur  d'Alene  district,  is  it  ? — A.  Yes. 

Q.  Are  you  acquainted  with  Clarence  Cunningham  ? — A.  Yes,  sir. 

Q.  How  long  have  you  known  Mr.  Cunningham  ? — A.  All  that  time; 
twenty-five  years. 

2.  Mr.  Page,  when  did  you  first  become  interested  in  securing  a 
claim  in  Alaska?— A.  I  believe  it  was  in  1903.    I  can  not  tell 
the  month.    Maybe  March — I  believe  it  was  in  May. 

Q.  What  were  the  circumstances  imder  which  you  became  inter- 
ested in  securing  a  coal  claim  there  I — ^A.  Well,  he  told  me 

Q.  Who  I— A.  Garence  Cunningham  told  me  that  he  had  been  up 
to  Alaska,  and  he  had  seen  some  coal  showings  up  there  and  he  had 
or  was  going  to  locate  some  claims  for  some  different  parties,  naming 
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some  of  the  names,  and  asked  me  if  I  would  go  in,  and  I  asked  him 
what  he  was  going  to  set  out  of  it;  if  he  had  a  claim,  and  he  said  *^  Yes ; " 
and  I  told  hun  aU  right,  I  would  go  in.  ^ 

Q.  Did  he  sav  how  much  it  was  going  to  cost  you  I — ^A.  No ;  he 
did  not.    I  don  t  suppose  he  knew  at  that  time. 

Q.  Did  he  say  it  would  require  any  money? — ^A.  At  that  time  I 
believe  I  put  up  $750. 

<J  Was  there  anything  further  said  at  that  tune  ^-A.  No;  I  don't 
tnmk  there  was. 

Q.  Did  you  make  any  arrangements  or  agreement  or  contract  or 
have  any  understanding  with  him  other  than  what  you  have  testified 
to  ? — ^A.  No,  sir. 

Q.  And  he  was,  you  say,  to  locate  you  a  claim? — ^A.  Yes. 

Q.  When  did  you  next  see  him,  Mr.  Page,  if  vou  know  ? — ^A.  Oh,  I 
can  not  tell  when  I  saw  him  the  next  time.  I  nave  seen  him  several 
times  since,  but  I  can't  tell  the  dates. 

Q.  Did  you  ever  pay  him  any  further  sums  of  money  than  that 
J750  ?— A.  Yes,  sir. 

Q.  How  did  you  pay  those;  in  what  manner? — ^A.  Why,  he  would 
usually  draw  on  me,  and  I  would  send  it  through  the  bank. 

Q.  I  ou  say  he  usually  drew  on  you  ?  Now,  in  what  other  way,  if 
at  all,  did  you  ever  pay  him  ?— A.  Why,  I  believe  that  was  the  only 
way.  I  am  not  sure  whether  I  gave  him  one  check  or  not  after  tiiat. 
I  can  not  tell  for  sure. 

Q.  Did  you  ever  give  Cunningham  a  power  of  attorney  authorizing 
him  to  locate  a  coafclaim  for  you  in  Alaska  ? — ^A.  Yes,  sir. 

Q.  I  hand  you  power  of  attorney  acknowledged  on  the  19th  of 
October,  1904,  before  C.  H.  Wentz,  a  notary  public,  from  the  files 
in  coal-land  entry  No.  21.  I  ask  you  if  you  executea  that  power  of 
attorney? — A.  I  did.    That  is  my  signature.  ^ 

Q.  I  call  your  attention  to  an  affidavit  which  is  attached  thereto, 
sworn  to  on  the  19th  day  of  October,  1904,  before  the  same  notary 
public  [witness  examines  paper]. — A.  Yes,  sir;  that  is  my  signature. 

Q.  You  swore  to  that  amdavit,  did  you  ? — A.  I  did. 

Q.  I  call  your  attention  to  the  f oUowmg  language  contained  therein, 
Mr.  Page: 

Swear  that  the  actual  poflseaBion  of  said  coal  lands  through  my  agent  and  attorney 
in  fact,  and  make  entrv  for  mv  own  use  and  benefit,  and  not  directly  or  indirectly 
for  the  uise  or  benefit  of  any  other  party. 

Was  that  true  at  the  time  you  swore  to  it  ? — A.  That  is  correct. 

Q.  Had  ^ou,  at  that  time,  any  contract  or  agreement  or  anv  under- 
standing with  Mr.  Cunningham  or  any  other  persoii  by  which  the 
title  to  your  coal  claim  or  any  interest  therein  should  mure  to  the 
benefit  of  such  other  person  ?— A.  I  did  not. 

Q.  Did  you  have  any  contract  or  acreement  or  any  understanding 
when  you  got  title  to  it  that  you  would  turn  it  over  to  a  corporation, 
either  formed  or  to  be  formed  ? — ^A.  No,  sir.^ 

O.  Did  you  have  any^  understanding  with  anyone,  or  were  you 
under  anv  promise  or  obligation  to  join  it  or  consolidate  it  with  any 
other  coal  lands  or  coal  claims  for  the  purpose  of  working  or  mining  ?— 
A.  I  was  not. 

Q.  I  call  your  attention  to  an  application  for  patent  which  was 
Bwom  to  by  you  before  Albert  H.  Featherstonci  on  the  23d  of  Februaiji 
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1906,  and  ask  you  if  you  executed  that  instrument? — ^A.  Yes,  sir. 
This  is  my  signature. 

Q.  I  call  your  attention  to  the  following  language  contained 
therein: 

Through  him  I  make  entry  for  my  own  use  and  benefit,  and  not  directly  or  indirectly 
for  the  UBe  and  benefit  of  any  other  party. 

Was  that  true  at  the  time  you  made  it  ? — ^A.  That  was  correct. 

Q.  Had  you  at  that  time  any  contract  or  agreement  or  under- 
standing whereby  any  interest  in  your  coal  claim  should,  upon  vour 
acquiring  title,  or  at  any  time  in  the  future,  inure  to  the  benefit  of 
any  person,  association,  or  corporation,  other  than  yourself  ?— A.  I 
had  not. 

Q.  Or  had  you  any  ajgreement  or  understanding,  or  were  you  under 
any  promise  or  obligation  to  convey  it  to  a  corporation  or  to  turn  it 
over  to  an  association  ? — ^A.  No. 

Q.  Or  any  contract  or  agreement  or  understanding  or  promise  or 
obligation  to  combine  it  with  any  other  claim  for  the  purpose  of 
mining? — ^A.  No,  sir. 

Q.  I  call  your  attention  to  an  affidavit  here,  described  as  the  Love 
affidavit,  sworn  to  on  the  19th  of  December,  1906,  before  Roy  H. 
Kingsbury,  a  notary  public,  and  ask  you  if  you  executed  that  instru- 
ment ?— A.  I  did. 

Q.  Were  the  statements  contained  in  that  true,  at  the  time  you 
made  them  ?^ — ^A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  following  language: 

That  said  location  was  made  for  the  sole  use  and  benefit  of  affiant  and  has  ever 
since  so  remained  and  is  in  his  exclusive  control;  that  at  no  time  prior  to  location  or 
any  time  prior  or  since  has  affiant  entered  into  any  i^reement,  express  or  implied, 
or  pledged  himself  by  promise  or  otherwise,  express  or  implied,  by  which  title  to  any 
land,  or  any  part  thereof,  or  interest  therein  is  to  pass  to  any  person  or  asBociation 
whatsoever. 

A.  That  is  correct. 
Q.  (Continuing:) 

That  in  event  eaid  claim  goes  to  entry  in  the  United  States  land  office  at  Juneau, 
Alaska,  and  receiver's  receii)t  for  the  purchase  price  issues,  he  will  not  be  under  any 
contract,  obligation,  or  promise  to  sell  or  convey  said  tract  to  anv  person,  persons,  or 
association  or  to  put  the  same  into  any  company  or  joint  holding  for  any  purpose,  or  to 
otherwise  dispose  of  the  same,  but  wul  be  free  in  every  way  to  hold  said  tract,  to  lease 
or  sell  it  at  any  future  time. 

Was  that  true! — ^A.  That  is  true;  yes,  sir. 
Q.  (Continuing:) 

That  he  does  not  know  anv  person  or  persons  or  association  that  intend  or  contem- 
plate the  leasing  or  the  purcnaae  of  said  tract. 

Was  that  true? — ^A.  That  is  correct;  yes^  sir. 

Q.  Had  you  any  contract  or  understandmg,  express  or  implied,  or 
were  you  under  any  obligation  or  promise,  express  or  implied,  which 
was  inconsistent  with  the  statement  made  in  that  affidavit? — ^A.  I 
was  not. 

Q.  Mr.  Page,  you  paid  the  Government  for  your  land! — ^A.  I 
did;  yes. 

Q.  How  did  you  pay  them,  if  you  recall ! — ^A.  Why,  if  I  remember 
right,  I  sent  it  throuen  the  First  National  Bank  of  Wallace;  sent  my 
personal  check,  and  I  think  Mr.  Johnson  sent  it  to  them. 
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Q.  Was  that  the  bank  that  you  were  and  have  been  doing  business 
with? — ^A.  Yes,  sir. 

Q.  I  hand  you  herewith  the  final  certificate  of  purchase,  dated 
April  11,  1907,  and  ask  you  if  you  received  that;  it  is  from  the  files  m 
the  case. — ^A.  Yes. 

Q.  You  received  a  6opy  of  that  issued  on  that  datet — ^A.  Yes. 
^  Q.  You  had  sent  your  money  prior  to  that  time,  had  you  ? — ^A.  Yes, 
sir. 

Q.  To  whom  was  it  sent  ? — ^A.  To  whom  was  it  sent  ? 

Q.  Yes. — A.  Well,  I  suppose  it  was  sent  to  the  receiver  up  there. 
I  am  not  sure  now. 

Q.  You  say  it  was  attended  to ^A.  By  the  First  National  Bank 

of 

Of  Wallace  ?— A.  Yes. 

How  much  money  did  you  send,  Mr.  Page  ? — ^A.  I  think  it  was 
$1,600. 

Q.  In  the  certificate  of  entry  I  see  the  price  is  $1,587.62;  did  you 
receive ^A.  What  was  the  amount  ? 

Q.  $1,587.62. — ^A.  Well,  I  believe  he  sent  me  back  a  check  for  $12 
or  something  like  that.     It  was  158  acres,  I  believe,  about ;  some  kind. 

Q.  You  saw  Mr.  Cunningham,  did  you,  between  the  date  when  you 
first  authorized  him  to  locate  a  coal  claim  for  you  in  Alaska  and  the 
date  ofyour  final  purchase  ? — ^A.  Yes:  I  think  I  did. 

Q.  Wnere  did  you  see  him  ? — ^A.  Well,  I  seen  him  in  Spokane  or 
Wallace,  one  of  those  two  places. 

Q.  At  any  time  that  you  saw  him  between  these  two  dates,  did  you 

ak( 


make  any  contract  with  him  or  enter  into  any  agreement  with  him 
A.  No.  sir. 

Q.  Of  any  kind  ? — ^A.  Not  any. 

Q.  In  relation  to  this  matter  I  refer  to,  you  say  that  subseauent  to 
your  puttiujg  up  the  first  amount  of  $750  Mr.  Cfunnin^ham  drew  on 
you  for  various  amounts,  which  drafts  you  paid  ? — ^A.  Yes,  sir. 

Q.  Did  you  know  in  what  manner  that  money  was  spent  I — 
A.  Why,  1  expected  he  spent  it  on  my  claim;  general  expenses; 
cutting  trails,  building  cabms^  etc.,  in  a  general  way  on  the  frontier. 

Q.  Did  you  know  what,  if  anything,  Mr.  Cunningham  was  to 
receive  ?-— A.  I  did  not.     I  expected  he  would  take  out  his  expenses. 

Q.  I  call  your  attention,  Mr.  Page,  to  the  minutes  of  a  meeting, 
Claunants'  Exhibit  No.  3,  a  meeting  of  the  owners  of  coal  claims  held 
May  15, 1907.    You  were  present  at  that  meeting  ? — ^A.  I  was. 

Q.  I  wish  you  would  examine  that  exhibit  and  state  whether  or 
not  that  is  a  correct  record,  as  nearly  as  you  remember  of  what 
transpired  at  that  time. — ^A.  Yes,  this  was  about  the  scope  of  it. 

Q.  I  call  your  attention  to  this  statement  Uierein:  Thereupon, 
on  motion  or  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chairman  was 
authorized  to  appoint  a  conunittee  of  five  who  should  oiganize  a 
corporation  for  the  purpose  of  acquiring  the  coal  claims  owned  by 
those  present,  and  those  of  such  other  claim  owners  as  mi^ht  desire 
to  join  the  corporation;  the  conunittee  to  secure  deeds  to  the  mining 
clauns  and  to  issue  receipt  therefor,  and  take  all  necessary  steps  to 
complete  the  organization  of  the  company,  ready  for  the  transaction 
of  business."  £  that  in  accord  with  your  memory  as  what  occurred 
at  that  time?— A.  Yes,  sir. 
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Q.  Prior  to  this  meeting,  on  the  15th  of  May,  1907,  had  you  ever 
had  any  understanding  or  agreement  or  contract  of  any  kind,  express 
or  implied,  by  which  you  had  agreed  to  organize  a  company  with 
other  claim  owners,  and  deed  your  claim  to  them? — ^A.  None 
whatever. 

Q.  Or  to  imite  it  with  any  other  claims  or  any  other  property  for 
the  purpose  of  jointly  working  or  jointly  mining  it  ? — ^A.  No,  sir. 

S.  I  nand  you  Claunants'  Exhibit  No.  4,  the  minutes  of  a  meeting 
on  July  16,  1907,  in  the  city  of  Spokane.  You  were  present  at 
that  meeting,  were  you  ? — A.  1  was. 

Q.  In  your  own  way,  I  wish  you  would  state  what  occurred  as  you 
remember  it.  A  committee  was  appointed  to  go  to  Salt  Lake  at  that 
meeti^,  was  it,  Mr.  Page  ? — ^A.  Yes. 

Q.  To  confer  with  some  representative  of  the  Guggenheim  inter- 
ests ? — ^A.  Well,  Mr.  Cunningham  he  stated  that  Mr.  Eccles,  I  believe 
it  was,  or  some  of  those  parties  were  to  make  some  kind  of  a  proposition 
in  regard  to  the  coal,  and  the  committee  was  appointed  to  go  down 
and  see  what  that  proposition  was. 

Q.  State  what  the  facts  are,  as  to  whether  or  not  at  that  meeting, 
or  at  any  time,  you  agreed  to  be  bound  by  any  action  which  that 
committee  took  f— A.  No,  sir. 

Q.  Did  you  at  that  meeting  a^ee  to  ratify  any  action  which  was 
taken  by  the  committee  at  Salt  Lake? — ^A.  No,  sir. 

Q.  State  what  your  understanding  was  as  to  whether  or  not  that 
committee  was  authorized  to  enter  into  a  contract  which  would  be 
binding  upon  you,  in  reference  to  your  coal  claim. — ^A.  They  was 
not  authorized  to  draw  up  any  contract,  without  it  was  submitted 
to  us  afterwards.     That  is  the  way  I  understood  it. 

Q.  Subsequent  to  that  time  did  you  receive  or  see  a  copy  of  a 
memorandum  which  was  prepared  at  Salt  Lake  when  that  commit- 
tee was  there  ?— A.  I  believe  I  did. 

Q.  I  hand  you  Grovemment  Exhibit  10,  which  I  think  is  a  correct 
copy.  Did  you,  subsequent  to  that  time,  see  that  paper.  Mr.  Paget 
Or  one  substantially  similar  to  it  ? — ^A.  Yes;  I  believe  I  aid.  I  read 
over  a  good  many  points  of  it. 

Q.  Joid  state  what  the  facts  are  as  to  whether  or  not  you  ever 
agreed  to  that  proposition. — ^A.  No,  sir;  I  did  not.  I  thought  it 
was  too  much  one-sided. 

S.  What  do  you  mean  by  that? — ^A.  Well,  I  didn't  think  that  we 
d  produce  the  coal  for  $1.76  a  ton,  and  also  the  $200,000 
was  not  sufficient  to  put  up  to  develop  those  mines,  and  I 
was  leery  that  we  would  get  connected  witn  the  Guggenheims  and 
that  they  would  eventually  take  our  claims.  I  didn't  see  any  other 
way  about  it.  I  spoke  to  Mr.  Berbidge  about  it,  and  he  thought  the 
same  wav. 

Q.  Subsequent  to  the  meeting  in  May,  did  you  prepare  a  deed  for 
your  claim  pursuant  to  the  action  taken  at  that  meeting  ? — ^A.  I  did. 
^   What  did  you  do  with  it  t — ^A.  I  forwarded  it  to  Mr.  Wakefield. 
Did  you  ever  get  that  deed  back  t — ^A.  Yes,  sir. 
What  did  you  do  with  it  %—A.  Destroyed  it.  _ 
Did  you  at  any  time,  ever  agree  to  this  proposition  contained  in 
Government  Exhibit  No.  10  ?— A.  Is  that  the  Ouggenheim  I 
Q.  That  is  the  Guggenheim  arrangement. — ^A.  f(o,  I  never  did« 
IdT.  Gray.  That  is  fUL 
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Cross-examination  by  Mr.  Pugh  : 

Q.  You  say  you  were  first  interested  in  the  Alaska  coal  lands 
throu^  Mr.  thinnin^ham — ^Mr.  Clarence  Cunningham  t— A.  Yes,  sir. 

Q.  That  was  in  what  year? — ^A.  I  believe  it  was  in  1903. 

Q.  1903.  He  was  autnorized  and  employed  to  make  a  location  for 
you  at  that  time,  was  he  ? — ^A.  Yes,  sir. 

Q.  What  kind  of  a  location  was  that  to  be;  under  what  law,  Mr. 
Page,  if  you  know? — ^A.  Well,  I  don't  know.  I  did  not  go  into  de- 
tails about  the  law.     I  considered  that  he  understood  that  part  of  it. 

Q.  You  did  not  make  any  inquiry  as  to  the  authority  of  what  law 
he  was  proceeding  under? — ^A.  I  did  not. 

3.  Subsequently  you  made  another  location;  a  new  location? — A 
1, 1  beUeve  he  did;  I  am  not  sure  about  that. 

Q.  Now,  at  the  time  you  made  that  first  location,  did  Mr.  Cunning- 
ham intimate  to  you  that  he  would  expect  any  compensation  for 
his  services  ? — A.  No ;  he  did  not.  I  expected  I  would  have  to  pay 
my  pro  rata  of  his  expenses. 

Q.  But  you  did  not  have  any  definite  understanding  as  to  whether 
he  would  receive  any  compensation  or  what  it  would  be? — ^A.  No, 
sir. 

Q.  Did  you  know  then  of  any  rule  or  custom  prevalent  in  mining 
districts  or  among  miners  that  would  fix  his  compensation  or  limit 
him  in  any  way  ?— A.  Well,  yes ;  I  did.  I  have  a  number  of  prospect- 
ors out.  I  have  several  out  now,  but  I  never  had  any  contracts  with 
them.     I  just  leave  it  to  them. 

Q.  And  determine  afterwards  what  the  services  are  worth,  do 
you  ? — ^A.  No.  Sometimes  they  take  an  interest  in  what  they  locate 
and  sometimes  I  pay  lots  of  them  a  salary.  What  we  call  grubstake 
them. 

J.  But  you  want  us  to  understand  in  this  particular  instance  you 
no  agreement  or  understanding  or  intimation  of  any  kind  ?-— A 
No  agreement  at  all. 

Q.  As  to  what  he  would  expect  or  what  you  would  pay  him  ? — ^A  I 
thought  it  was  a  pretty  clean  gamble.  I  had  known  nim  a  long  time, 
and  1  didn't  give  it  a  thought. 

Q.  It  was  a  blind  engagement  as  far  as  his  compensation  was  con- 
cerned ? — ^A.  Yes,  sir. 

Q.  You  have  been  engaged  in  business  for  some  time,  I  suppose,  Mr. 
Page  ? — ^A.  Yes,  sir. 

Q.  Some  large  transactions  ? — A.  Yes,  sir. 

Q.  It  is  not  your  practice  to  enter  into  that  sort  of  an  engagement, 
is  it  ? — ^A.  It  is  with  prospectors. 

Q.  Undetermined  hability  ? — ^A.  Not  with  any  lar^e  sales  or  any- 
thing of  that  kind.  Of  course,  we  have  to  have  something  to  show  for 
it,  but  prospectors — we  give  them  pay  in  advance  and  trust  to  their 
honesty.    That  is  the  way  this  western  country  is  developed. 

Q.  Now,  at  the  time  Mr.  Cunningham  spoke  to  you  in  the  first  in- 
stance about  the  location  of  Alaska  coal  lands,  did  he  represent  to  you 
that  any  other  persons  known  to  you  were  to  make  locations  in  the 
same  or  immediate  locality  ?— A.  He  did. . 

Q.  And  did  he  name  them  to  you  ? — A.  He  named  a  few  of  them. 

Q.  They  resided  there  in  Wallace,  did  they  ?— A.  Well,  there  was 
one  at  Moscow,  Mr.  Jenkins;  some  in  Wallace  and  some  in  Spokane. 
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Q.  Did  he  tell  you  anything  about  the  terms  and  conditions  which 
he  represented  to  them  i — ^A.  jNfo,  sir;  it  was  never  brought  up  at  all. 

Q.  Did  he  state  to  you  or  did  you  otherwise  learn  or  know  that  Mr. 
Cunningham  was  to  represent  those  persons  in  the  making  of  those 
locations  ? — ^A.  Yes ;  certainly  I  knew. 


Q.  He  was  the  attorney  in  factJ — ^A.  Yes. 


Just  as  he  was  going  to  represent  you  ? — ^A.  Exactly. 

Q.  Did  you  subsequently  meet  these  persons  and  have  any  con- 
ference with  them  concerning  the  disposition  that  was  to  be  made  of 
your  coal-land  claims  and  theirs;  I  mean  before  you  got  your  final 
receipt  at  any  timet — ^A.  No,  sir;  never. 

O.  You  never  had  any  meeting  or  conference  with  them  whatever  I — 
A.  No,  sir. 

Q.  Did  Mr.  Cunningham  in  any  way  represent  to  you  or  advise  you 
what  was  to  be  the  probable  future  disposition  of  the  title  to  these 
properties  ? — A.  No,  sir;  I  don't  think  he  did. 

Q.  You  don't  think  he  did  t  Do  you  remember  about  that  t  Just 
what  he  did  say? — ^A.  No;  he  never  did.    Not  in  regard  to  that. 

^  Q.  Now,  when  you  made  the  second  location,  under  the  law  of  1904, 
did  you  have  any  agreement  or  understanding  with  Mr.  Cunningham 
at  that  time  with  respect  to  that  location  and  concerning  his  compen- 
sation ?— A.  I  did  not. 


Q.  You  had  no  other  or  different  or  more  definite  understanding 
about  what  his  title  and  compensation  would  be  1 — A.  No,  sir. 

Q.  You  knew,  of  course,  that  Mr.  Cunningham's  claim  to  compen- 
sation might  be  very  considerable) — A.  Yes;  I  knew — ^I  had  known 
him  for  so  long,  and  knew  he  was  pretty  honest  and  he  was  lookine 
after  other  people's^  interests  as  well  as  my  own,  and  I  didn't  think 
he  would  act  an]^thing  unreasonable  at  all. 

Q.  You  were  simply  going  to  trust  to  his ^A.  Exactly. 

Q.  Integrity  in  the  matter  ?— A.  Yes. 

Q.  But  jou  had  no  means  whatever  of  determining  how  much 
your  liabihty  to  him  nught  be? — ^A.  No;  I  had  not. 

Q. '  Except  as  you  mi^t  agree  on  it  afterwards  ? — ^A.  Yes. 

Q.  You  stated  you  did  not  have  any  meetings  or  conference  with 
any  of  these  other  persons  whom  Mr.  Cunningham  was  representing, 
pnor  to  the  date  of  your  final  receipt,  concerning  the  future  opera- 
tion of  them  ? — ^A.  No,  sir. 

Q.  Did  you  have  any  communication  with  them  of  any  kind  by 
way  of  correspondence  or  otherwise  ? — ^A.  No,  sir. 

Mr.  Gray,  i  ou  refer  in  reference  to  these  matters,  Mr.  Pugh  ? 

Mr.  Pugh.  Yes;  I  should  have  said  that.     In  reference  to  the  same. 

Q.  Then,  as  far  as  you  were  concerned,  you  had  no  definite  plan  or 

Eurpose  concerning  the  future  development  of  that  property  m  com- 
ination  with  anybody  else  ?— A.  I  did  not. 

Q.  You  were  proposing  and  expecting  to  make  very  considerable 
investments  there  in  the  development  of  that  property,  I  suppose  ? — 
A.  Well,  I  expected  to  some  time. 

Q.  You  know  it  woidd  require  that,  didn't  you  ? — ^A.  Considerable 
money;  yes^ 
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Q.  You  knew,  also,  that  these  lands  were  in  a  distant  and  remote 
region  ? — A.  Yes,  sir. 

Q.  Somewhat  inaccessible  t-^A.  Yes,  sir. 

Q.  No  means  of  transportation  I — A.  Well,  that  was  to  be  found  out 
afterwards. 

Q.  You  knew  that  their  sole  value  depended  upon  their  coal  con- 
tents, and  upon  developments,  and  marketing  of  that  coal,  did  you  ^ 
not»— A.  Exactly.  •  * 

Q.  Yet  you  proposed  to  purchase  the  title  without  any  plan  or 
purpose  concerning  that  development  and  the  realization  of  that 
value  ? — ^A.  Let  us  near  that  question  again. 

(Question  read.) 

A.  I  did. 

Q.  Did  Mr.  Cunningham,  from  time  to  time,  submit  to  you  state- 
ments and  reports  showing  the  progress  of  development  work  and  the 
expenditures  of  money  by  him  f — ^A.  I  think  I  did  have  two  or  three 
of  the  reports  sent  to  me. 

S.  I  am  going  to  show  you  now,  Mr.  Page,  a  paper  which  is  in 
ence  as  Government  Exhibit  No.  5,  and  ask  you  to  state,  after 
examining  it,  whether  you  ever  received  that  paper,  or  a  copy  of  it 
[witness  examines  paper]. — ^A.  I  guess  I  must  nave  seen  it.  xes;  I 
believe  I  did.     I  think  I  received  a  copy ;  something  like  it. 

Q.  And  that  purports  to  be  a  report  concerning  the  extent  of 
development  work  tnen  acoomphshedV— A.  Yes,  sir. 

Q.  And  the  accounts  on  which  expenditures  had  been  nuule!— 
A.*  X  es. 

Q.  I  will  ask  ;^ou  if  at  the  lime  you  received  that  your  attention 
was  in  any  way  invited  to  this  language  employed  in  the  fifth  para- 
graph on  page  1  of  that  paper: 

Our  development  on  Trout  Creek,  where  all  our  work  thia  winter  is  being  concen- 
trated, GODsista  of  lour  tunnelB,  being  respectively  50  feet,  170  feet,  145  feet,  and  180 
feet. 

Did  you  notice  that  lan^age  at  that  timet — A.  Very  likely  I  did. 
I  didn't  take  particular  notice  of  it. 
Q.  Also  to  this  language  in  the  next  succeeding  paragraph: 

On  Clear  Creek  we  have  about  200  feet  of  tunnelS)  with  innumerable  open  cuts, 
and  on  Carbon  Creek  we  have  also  done  quite  an  amount  of  surface  work. 

A.  Well,  I  did  not  particularly  notice  that  language,  but  I  cuess 
it  was  the  report  and  don't  suppose  he  would  be  writmg  to  each  one 
individually.     That  is  where  the  '*we"  comes  in  and  the  **our" 

Q.  I  also  request  your  attention  to  the  language  of  the  eighth  para- 
graph, which  1  will  now  read  to  you: 

We  are  working  about  seven  men,  which  probably  will  giaduall^r  became  increased 
as  it  becomes  necessary  to  scatter  them  along  the  lenp;th  of  the  claims  in  order  to  pre- 
vent others  from  encroaching  upon  our  lands,  this  bemg  tiie  only  way  we  can  protect 
our  interests  tmtil  surveys  are  established  and  entries  made. 

^  Did  you  have  your  attention  directed  to  that  language  t — A.  No, 
sir;  I  never  noticed  that  language. 

Q.  You  never  in  any  way  complained  or  criticised  the  use  of  his 
form  of  expression,  did  you,  from  Mr.  Cunningham! — A.  No;  I  did 
not. 

Q.  I  have  here  another  paper  dated  October  20,  1905,  which  has 
been  introduced  in  evidence  as  Government  Exhibit  No.  6,  and  I  am 
going  to  show  you  that  and  ask  you  to  state  whether  you  ever  received 


CUNHIKaHAM  OOAL  BKTBIES.  367 

that  paper  or  a  copy  of  it. — ^A.  Yes;  I  believe  I  received  this  rq)ort. 

Q.  Did  you  read  it  at  that  time  and  consider  it  ?— A.  Why,  I  gaees 
I  glanced  over  it.    I  did  not  go  into  detail  veiy  minutely  at  all. 

Q.  I  will  ask  you  if  you  attended  that  meeting  held  June  20,  pre- 
sumably 1905,  at  Spokane,  Wash.,  at  which  it  was  decided  to  employ 
the  eroert  here  referred  to,  Mr.  H.  L.  Hawkins?— A.  No;  Idion't 
think  I  did. 

Q.  Did  vou  know  anything  about  that  meeting  ? — ^A.  No,  sir. 

Q.  At  tne  time  you  received  this  paper,  I  am  going  to  ask  you  if 
you  noticed  and  considered  this  expression,  occurring  in  the  second 
paragraph  on  page  1 : 

We  went  on  the  ground  on  August  1,  and  returned  to  Seattle  October  15.  I  am 
pleased  to  flftate  that  Mr.  Hawkins  made  a  most  full  and  careful  and  painstaking  ex- 
amination of  the  entire  field  owned  by  us  as  wdU  as  a.  cuisoxy  examination  of  the  coal 
lands  of  the  English  company  adjoining. 

A.  I  did  not  take  particular  notice  of  it. 
Q.  To  this  language  in  the  same  paragraph: 

In  addition  to  the  above  his  man  will  show  contours  and  levels  from  our  lands  to  the 
ocean  and  with  charts  and  soundings  of  the  channels  where  we  axe  likely  to  build 
bunken  and  wharves,  besides  giving  approximate  route  and  lengths  of  proposed  rail- 
road to  both  the  lands  owned  by  the  English  company  and  ourselves. 

Did  you  notice  that  language} — A.  No;  I  didn't  take  any  particu- 
lar notice  of  it. 

Q.  I  wish  also  to  call  your  attention  to  this  language  occurring  in 
the  second  full  paragraph  on  page  2  of  the  same  paper: 

Where  those  brought  to  that  portion  of  our  ground  lying  between  Trout  and  Clear 
creelm  where  the  measures  are  unbroken,  and  developed  sufficient  to  show  iqipioxi- 
mately  100,000,006  long  tons  above  the  tunnel  level,  ete. 

Did  you  notice  that  language  > — ^A.  Well,  I  noticed  particularly 
the  100^000,000.    I  thought  it  was  a  pretty  good  thing. 

Q.  Did  you  think  it  was  all  on  your  claim  ?  [Laughter.] — ^A.  Well, 
I  hadn't  taken  that  into  consideration. 

Q.  You  knew  you  only  had  160  acres  of  land  up  there,  didn't 
you  I — ^A.  Yes,  sir. 

Q.  Did  you  know  what  was  the  relative  locations  of  Trout  and 
Clear  and  Canyon  creeks  ?— A.  No,  sir. 

Q.  You  didn't  know  whether  your  160  acres  lay  some  portion  of  it 
on  b31  of  these  creeks  or  not,  did  you  ? — ^A.  I  did  not. 

Q.  I  also  wish  to  read  to  you  the  last  paragraph  of  page  2  of  this 
report: 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  as  far  as  can  be 
determined  at  present,  but  as  thev  contain  heavy  timber,  he  recommends  their  being 
held  for  that  purpose;  and  as  1  have  located  four  other  claims,  taking  a  dip  of  all 
the  coal  measures,  no  one  will  be  the  loser  thereby. 

Did  you  read  that  ? — ^A.  I  guess  I  must  have  read  it. 

Q.  Did  you  understand  it  I— A.  I  didn't  take  any  particular  notice 
of  it,  at  that  time. 

Q-  You  did  not,  then,  stop  to  ponder  what  he  meant  by  "four  of 
our  claims,"  when  you  only  haaone,  did  you? — ^A.  No;  I  did  not. 

Q.  Nor  did  you  understand  who  would  hold  those  four  claims  for 
the  timber,  did  you  % — ^A.  No. 

Q.  Who  *'we'^'  were?— A.  No. 

Q.  Your  attention  was  not  drawn  to  or  you  at  least  did  not  pause 
to  consider  any  other  similar  statements  and  expressions  appearing 
in  that  paper  then  ?— A.  No,  sir. 
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Q.  Indicating  the  manner  in  which  Mr.  Cunningham  was  recording 
these  titles? — ^A.  No. 

Q.  Prospective  titles  ? — A.  No. 

Q.  I  am  now  going  to  ask  you  to  examine  two  other  papers,  being 
Government  Exhibits  8  and  9,  and  ask  you  if  you  at  anv  time  received 
any  one  of  those  papers,  or  both  of  them  or  copies  ox  them.  These 
are  copies  themselves,  I  believe. — ^A.  Very  likely  I  received  them;  I 
think  I  did. 

Q.  If  you  did  receive  them  did  you  give  them  any  more  careful 
consideration  than  you  did  these  other  papers  to  which  your  attention 
has  been  called? — ^A.  No,  I  casually  looked  over  them  and  then 
pigeonholed  them. 

Q.  These  reports  all  indicated  to  you,  did  they  not,  Mr.  Page,  that 
Mr.  Cunningham  was  keeping  one  common  account  for  all  the  moneys 
he  received  from  all  of  tne  entrymen? — ^A.  Well,  I  don't  know  how 
he  did  keep  the  accounts;  but  I  guess  that  is  the  way  he  kept  the 
accounts. 

Q.  He  was  expending  moneys  from  that  fund  for  the  common  use 
and  benefit  of  all  of  the  claimants. — ^A.  Exactly. 

Q.  Now,  was  you  at  any  time  subsequent  to  the  delivery  to  you  of 
the  receiver's  final  receipt  present  at  a  meeting  of  the  various  claim- 
ants, or  some  of  them,  held  for  the  purpose  of  considering  the  pro- 
Enety  of  making  some  representation  or  proposal  to  the  Guggen- 
eims? — ^A.  Before  the  receipt  of  the  receivers  receipt? 

Q.  After. — ^A.  Yes;  I  was  m  July,  I  think  it  was. 

(J.  I  will  ask  you  to  examine  this  paper  which  I  now  hand  you, 
beiujg  Government  Exhibit  10,  and  ask  you  whether  or  not  you  ever 
received  a  copy  of  that  paper  or  saw  one  of  them  ? — ^A.  Yes,  I  saw 
one  of  them. 

Q.  I  believe  you  have  testified  on  examination  in  chief  that  you 
did  execute  a  deed  in  accordance  with  the  imderstanding  referred  to 
in  this  memorandum.    I  will  read  it.    In  the  sixth  paragraph: 

At  eaid  meetiiig  a  resolution  was  unanimouBly  passed  authorizing — 

No,  that  is  not  the  one.  It  is  in  the  fifth  paragraph.  Quoting  as 
follows: 

Conveyances  by  some  of  said  entrymen  to  said  trust  company  have  been  executed 
and  delivered,  and  it  is  contemplated  that  all  will  execute  smiilar  conveyances  within 
a  short  time. 

You  were  one  of  the  persons  who  executed  the  deeds  there  referred 
to,  weren't  you? — A.   les,  sir. 

Q.  You  stated,  did  you.  that  you  subsequently  withdrew  and 
destroyed  that  deed? — ^A.  1  did. 

Q.   1  ou  preserved  no  copy  ?— A.  I  did  not. 

Q.  Who  was  the  trustee  named  in  that  deed,  or  was  it  made  to  a 
trustee  ? — ^A.  I  think  it  was  the  Union  Trust  Company,  if  I  remember 
right. 

Q.  Of  Spokane  ? — ^A.  Spokane,  yes. 

Q.  Did  the  Union  Trust  Company  ever  come  into  the  possession 
of  the  deed  in  any  way  ? — ^A.  No,  not  to  my  knowledge. 

Q.  Who  held  it?— A.  Mr.  Wakefield;  that  is,  I  believe  he  did.  I 
sent  it  to  him  and  he  returned  it  to  me. 

Q.  You  subsequently  received  it  back  from  Mr.  Wakefield,  did 
you  ? — ^A.  I  did;  yes,  sir. 
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Q.  It  never  had  been  delivered  to  the  trustee^  and  conseq[uently 
was  never  recorded  and  no  estate  passed  under  it  1 — ^A.  Yes,  sir. 

Q.  Now,  what  was  the  trust  to  which  the  Union  Trust  Company 

was  to  take  that  title — ^were  they A.  I  don't  know.    They  didn^t 

go  into  any  details  and  I  don't  know  whether  it  was  the  Union  Trust 
Uompany  or  not.  It  was  brought  up  in  the  meeting  and  I  turned  my 
deed  over  with  some  of  the  rest  of  them. 

Q.  So  far  as  you  know,  did  they  take  it  for  themselves,  for  their 
own  use  and  benefit,  or  in  trust  for  some  corporation  then  formed  or 
to  be  formed  ?— A.  Well,  I  suppose  it  was  in  trust  for  the  claim  owners. 

Q.  For  who  ?-^A.  For  the  daim  owners,  I  believe. 

Q.  You  don't  remember  the  terms  of  the  deed  ? — ^A.  No,  I  do  not. 

Q.  I  have  here  one  other  paper  concerning  which  I  have  not 
questioned  you.  It  is  a  report  made  concerning  the  examination  of 
tnis  property  for  the  coal-land  claims  in  Alaska  by  H.  L.  Hawkins; 
it  is  in  evidence  as  Government  Exhibit  No.  7.  I  will  ask  you  to 
examine  that  and  state  whether  you  ever  saw  that  paper  before,  or  a 
copy  of  it? — ^A.  No,  I  don't  think  I  got  one  of  those  reports  at  all. 
I  don't  think  I  ever  received  one  of  tnose. 

Q.  You  don't  think  you  ever  received  one  ? — ^A.  No. 

Q.  Did  you  ever  see  one  in  any  other  person's  possession  ? — ^A.  No, 
I  did  not.  I  have  noticed  them  in  the  court  room,  but  I  don't  think 
Mr.  Cunningham  ever  forwarded  me  one  of  them.  I  was  telling  him 
this;  me,  he  slighted  me  on  that.    I  never  got  his  report. 

Q.  Was  you  present  at  a  meeting  of  entrymen  in  tnese  Alaska  coal 
entries  held  in  Spokane  on  July  16,  1907,  in  the  office  of  Finch  & 
Campbell?— A.   xes,  sir. 

Q.  At  that  meeting  it  was  determined  by  the  entrymen  present  to 
execute  a  deed  to  which  you  have  referred  to  in  your  testimony  pre- 
viously, was  it  not  1 — ^A.  Yes,  sir. 

Q.  And  in  accordance  with  that  determination  that  deed  that  you 
executed  was  so  executed  and  delivered  ? — ^A.  Yes,  sir. 

Q.  To  Mr.  Wakefield  ?— A.  Yes,  sir. 

Q.  What  is  the  usual  compensation  or  rate  of  a  locator  or  pros- 
pector locating  a  claim  for  another  person,  Mr.  Page  ? — ^A.  Well,  it  is 
according 

Mr.  Gray.  What  kind  of  a  claim?    I  object  unless  it  is  shown. 

Mr.  PuGH.  Mining  claim. 

A.  Give  me  that  question  again. 

(Question  read.) 

A.  Sometimes  we  rive  them  a  stated  salary.  Other  times  we 
grubstake  them  and  tnev  hold  an  interest  for  themselves,  or  again, 
thev  will  locate  a  claim  lor  their  sole  use. 

Q.  Is  that  interest  which  they  would  hold  for  themselves,  in  the 
absence  of  an  agreement  or  salary,  a  fixed  interest;  what  part  of  the 
claim  would  that  interest  be? — ^A.  Well,  if  I  sent  out  prospectors — 
we  usually  send  thenf  out  and  they  will  have  one-fourth  of  the  claim 
bysrubstaking  them.    That  would  be  a  one-fourth  undivided  interest. 

Q.  A  one-fourth  undivided  interest  of  a  claim  in  the  absence  of 
any  other  agreement  for  compensation) 

Mr.  Hughes.  Just  wait  a  mmute;  he  didn't  say  that. 

Mr.  Sheridan.  Read  the  answer. 

(Answer  read.) 
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Mr.  Shebidan.  Read  the  question. 

(Question  read.) 

A.  I  don't  exactly  understand  the  question  now. 

Q.  You  have  told  us  that  sometimes  they  would  be  paid  a  salary 
ana  other  times  when  grubstaked,  they  would  retain  a  one-fourth 
interest  in  a  claim? — ^A.  If  we  made  that  agreement,  jea. 

Q.  Do  you  have  to  make  any  agreement;  to  that  in  the  absence 
of  an  agreement  what  would  it  beT— A.  Why,  they  usually  hold  an 
interest  in  the  claims.  We  usually  make  an  agreement  with  them 
when  they  go  out. 

S.  You  usually  fix  their  interest) — A.  Yes. 
r.  PuGH.  I  think  that  is  all. 
Mr.  Sheridan.  Isn't  it  true,  as  a  matter  of  fact,  Mr.  Page,  that  the 
practice  and  rule  amongst  miners  is  that  when  nothing  is  said  about 
what  interest  they  shall  have  before  they  are  grubstaked,  that  they 
do  get  a  definite  fixed  interest  ? 

A.  No,  not  usually.  It  is  usually  talked  over  before  they  go 
prospecting,  and  they  decide  on  what  interest  they  are  going  to 


have. 


Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Gray: 

Q.  You  say  that  you  haye  sent  out  a  good  many  prospectors  to 
locate  claims  ? — ^A.   i  es,  sir. 

Q.  Mr.  Page,  you  became  the  owner  of  an  undivided  interest  in 
the  Page  group  of  mining  claims  in  the  Yreka  mining  district,  didn't 

Jou,  under  a  grubstake  agreement  of  some  such  find,  witn  A.  J. 
Devlin? — ^A.  I  did;  yes,  sir. 

Q.  In  that  case  you  got  an  undivided  one-half  interest,  didn't 
you  ? — ^A.  Yes,  sir. 

Mr.  PuGH.  I  think,  Mr.  Gray,  you  are  doing  the  testifying. 

Q.  What  became  of  those  claims  after  you  and  Mr.  Devlin  had 
located  them? — ^A.  We  made  some  development  of  them,  and  then 
sold  them  to  a  company! 

Q.  How  much  did  you  get  for  themt — A,  Well,  I  don't  know  as 
I  ought  to  tell. 

Mr.  Sheridan.  I  object  to  that  as  immaterial. 

3.  You  received  a  considerable  sum  of  money,  did  you  I — A.  Sev- 
hundred  thousand  dollars. 

Q.  Did  you  and  Mr.  Devlin  have  any  agreement  in  writing  at  the 
time  he  went  out  to  prospect  for  you  ?— A.  No,  sir. 

Q.  Mr.  Page,  in  the  cases  which  you  have  been  speaking  of,  where 
you  have  sent  prospectors  out,  and  they  got  a  one-fourth  mterest,  it 
was  where  that  was  agreed  upon,  was  itT — ^A.  Yes,  sir. 

Q.  And  in  this  case  after  executing  the  power  of  attorney  which 
you  did,  and  making  the  affidavit  which  you  did,  that  it  was  for  your 
own  exclusive  use  and  benefit,  state  what  your  understanding  was 
as  to  whether  Mr.  Cunningham  was  to  receive  any  interest  in  your 
claim  1 — ^A.  No,  sir. 

Q.  What  was  your  understanding  as  to  his  receiving  any  interest  ? — 
A.  Well,  we  had  no  understanding  then  whatever. 

Q.  State  whether  or  not  you  understood  he  was  to  receive  any 
part  of  that  as  compensation  for  his  locating  your  claim. — ^A.  No, 
sir.  He  had  a  claim  of  his  own.  Then  I  woula  have  to  put  up  my 
pro  rata  of  the  expenses. 
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^  Q.  As  you  afterwards  learned,  after  this  first  conyersation  some 
time  afterwards,  did  jou,  or  did  you  not,  learn  that  he  was  receiving 
money  for  expenses  and  salary  account?— A.  Yes;, I — ^I  don't  know. 
I  did  not  know.  I  don't  know  yet  what  his  salary  amounted  to. 
^  Q.  Now,  Mr.  Pugh  called  your  attention  to  some  document  that 
Mr.  Cunningham  sent  out,  a  curcular,  in  which  he  spoke  of  some  place 
where  you  were  likely  to  build — let  me  get  the  language — *  *in  admtion 
to  the  above  his  map  will  show  contours  and  levds  from  our  lands  to 
file  ocean,  with  charts  and  sounding  of  the  channel  where  we  are 
likely  to  ouild  coal  bunkers  and  wnarves."  That  is  in  the  letter 
which  is  dated  October  20.  1905.  Had  you  ever  dbcussed  with  any- 
one prior  to  that  time  the  Duilding  of  bunkers  and  wharves — I  refer  to 
Government  Exhibit  No.  6?  Had  you  ever  discussed  with  anyone 
at  or  prior  to  that  time  the  building  of  wharves  or  bunkers  ? — ^A.  No, 
sir. 

Q.  What  consideration  had  you  given,  prior  to  that  time,  to  the 
building  of  any  bunkers  or  wharves  or  railroad,  Mr.  Page  1— A.  I 
had  not  fnven  it  any  consideration  at  all. 

Q.  Had  you  ever  talked  with  anybody  about  where  you  were  going 
to  build  any  bunkers  in  Alaska,  or  wharves  ? — ^A.  No,  sir. 

Q.  Do  you  know  anything  about  such  a  matter  t — ^A.  I  do  not. 

Q.  You  said  in  answer  to  a  question  of  Mr.  Pugh's  you  had  never 
had  a  meeting  or  conference  whatever  with  anyoi  the  other  owners, 
Mr.  Page,  prior  to  getting  your  final  receipt.  What  do  you  mean  by 
that? — ^A.  I  had  never  talked  anything  over  regarding  the  claim 
with  any  of  them. 

Q.  You  do  not  mean  to  say  that  you  had  not  met  various  men  ? — ^A. 
Yes;  certainly  I  had. 

O.  Menwho  had  claims  in  that  district? — ^A.  Yes;  Ihad  met  several 
of  tnem.     Run  against  them  right  along. 

Q.  Mr.  Pugh  has  asked  you  if  you  made  that  investment,  paid  the 
Government  that  money  without  knowing  how  you  were  goin^  to 
develop  that  claim,  Mr.  Paj^e.  I  will  ask  you  whether  or  not,  if  there 
was  coal  there,  vou  were  miancially  able  to  develop  any  coal  claim 
you  had  in  Alaska? — ^A.  Yes,  sir. 

Q.  Now,  Mr.  Pugh  has  also  called  your  attention  to  some  state- 
ment of  Mr.  Cunningham's  to  the  effect  that  he  was  going  to  hold 
four  claims  because  they  had  timber  on  them.  Do  you  know  any- 
thing about  that  ?— A.  No,  I  don't;  only  what  I  see  there,  and  I  never 
took  much  notice  of  it. 

Q.  Did  you  understand  from  him,  ever  at  any  time,  that  you  had 
any  interest  in  any  claims  that  had  timber  on  them  ?— A.  No,  sir. 

6.  Or  that  were  being  held  for  any  such  purpose  ?— A.  No,  sir. 

Q.  Did  you  ever  consent  to  the  location  of  any  claim  in  Alaska  as 
a  coal  claim  in  which  vou  were  to  have  any  interest  because  of  timber 
being  upon  it? — ^A.  No;  never  did. 

Q.  State  whether  you  ever  authorized  Mr.  Cunningham  to  locate 
any  claim  for  you,  except  a  coal  claim,  which  you  authorized  him 
to  locate  by  the  power  of  attorney  which  you  executed. — ^A.  That  is 
aU. 

Q.  You  understood,  Mr.  Page^  did  you.  that  the  certain  develop- 
ments up  there — there  was  certam  general  developments  which  were 
being  carried  on  by  Mr.  Cunningham  up  there  ? — ^A.  Yes,  sir. 
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Q.  Did  you  know  for  what  purpose  that  was  bem^  done.  If  so, 
state  what  it  was. — A.  It  was  to  develop  to  see  if  me  values  was 
there^  I  suppose. 

Q.  What  do  you  mean  bv  that) — ^A.  See  if  there  was  good  coal 
showings  there,  to  warrant  holding  the  claim. 

Q.  NoW|  Mr.  Page,  there  is  one  question  I  want  to  ask  you  with 
reference  to  Government  Exhibit  10,  the  proposed  Guggenheim 
agreement.  Referring  to  the  paragraphs  in  this  Government  Exhibit 
10,  to  which  Mr.  Pugh  called  your  attention,  and  particularly  to  that 
part  of  it  which  refers  to  the  conveyance  by  some  of  said  entrymen 
to  said  trust  company  having  been  executed  and  delivered — ^and  it  is 
contemplated  that  all  will  execute  similar  conveyances  in  a  short 
time — lust  state  whether  or  not  you  ever  executed  the  deed  to  which 
you  refer  in  contemplation  of  that  property  being  transferred  to  the 
Guggenheim  Exploration  Company  or  any  of  the  Gu^genheims  under 
the  terma  of  sucn  memorandum  as  Government  Exhibit  10. — ^A.  No, 
sir;  I  did  not. 

Q.  Mr.  Page,  did  you  have  any  agreement  or  understanding  with 
Clarence  Cunningham,  express  or  implied,  under  or  by  the  terms  of 
which  he  was  to  have  an  interest  in  your  claim  as  compensation  of  his — 
a  part  compensation  of  his  services  in  locating  you  ?— A.  I  never  did. 

Recross-examination  by  Mr.  Sheridan: 

Q.  Just  a  minute,  Mr.  Page.  I  call  your  attention  to  the  power  of 
attorney  executed  bv  you  on  the  19th  day  of  October,  1904,  and 
which  IS  a  part  of  the  original  entry  papers  now  in  evidence  under 
stipulation  of  counsel.  I  will  ask  you  to  state  how  that  power  of 
attorney  came  into  your  possession  and  when. — ^A.  Well,  that  I  could 
not  tell  you.     I  have  forgotten.    I  suppose  it  was  sent  to  me  to  sign. 

Q.  Sent  by  whom  ? — ^A.  That  I  could  not  tell.  I  could  not  answer 
that  positively. 

Q.  Do  you  recall  whether  Mr.  Clarence  Cunningham  said  this  power 
of  attorney  to  you  1 — ^A.  He  probably  did,  but  I  could  not  say  for 
sure. 

Q.  From  the  time  you  became  interested  in  your  coal  claim  in 
Alaska  down  to  and  including  the  time  of  final  receipt  did  you  ever 
consult  counsel  in  connection  with  this  matter? — ^A.  No,  sir;  I  did 
not. 

Q.  Did  I  understand  you  to  say,  at  the  time  you  testified  concern- 
ing what  compensation  Clarence  Cunningham  was  to  have  for  such 
services  as  he  rendered  to  you  in  this  connection,  that  Mr.  Cunning- 
ham had  a  claim  of  his  own,  and  you  supposed  that  would  be  his 
compensation? — A.  No,  sir;  I  did  not  exactly  say  that. 

Q.  What  did  you  say  in  that  connection  ? — ^A.  I  said  he  located  a 
claim  for  himself  and  what  I  would  pay  him  for  locating  my  claim  I 
would  have  to  pay  up  my  pro  ratio  of  the  expenses. 

Q.  Now,  about  how  many  of  these  entrymen  did  you  know  at  the 
time  you  located  this  claim  ? — ^A.  Several.  I  don't  know  how  many. 
I  did  not  know  them  all. 

Q.  Name  them,  as  near  as  you  can,  all  that  you  knew. — ^A.  I  knew 
Mr.  Jentdxis,  Mr.  Finch,  and  Mr.  Campbell,  Mr.  R.  K.  Neill,  and  a  few 
others.  I  can  not  just  remember  now.  There  was  a  whole  lot  of 
strangers  in  it,  too. 
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Q.  Were  you  at  that  time  financially  interested  with  any  other  \)f 
the  coal  claimants  now  concerned  in  this  inquiry;  any  other  of  t^ 
parties  t— A.  I  don't  know  whether  I  was  or  not.  I  don't  think  \ 
was. 

Q.  Were  you  since  then  and  down  to  the  time  and  including  the 
time  of  final  receipt  for  your  claim  i — A.  No ;  I  don't  think  I  ever  had 
any  transactions  with  anyone.  I  might  have  a  little  stock  in  some 
mining  company  that  some  others  do,  out  I  ain't  sure. 

Q.  But  you  are  not  aware,  however,  that  they  do  hold  stock  with 
youf — ^A.  l^^o;  not  aware  of  it. 

Q.  Were  you  ever  in  Alaska  ? — ^A.  Well,  I  was  several  years  ago;  a 
long  while  ago. 

How  long  ago  ? — ^A.  Oh,  it  has  been  twenty-seven  years. 
You  have  not  been  there  since  ? — ^A.  I  have  not. 

Q.  Could  you  sav  approximately  how  much  you  expended  on 
your  claim  altogether  down  to  and  including  the  time  of  final 
receipt  1 — ^A.  That  I  could  not  tell,  about  $4,000 1  think,  down  to  that 
time. 

Mr.  Gbat.  That  including  the  purchase  price,  Mr.  Sheridan? 

A.  I  think  it  is  something  like  $5,000  up  to  date.     I  don't  know. 

Q.  Did  you  understand  that  any  part  of  the  $500  furnished  to  Mr. 
Clarence  Camningham  by  you  might  be  used  by  him  for  the  develop- 
ments on  his  own  claim  ?— A.  I  don't  know 

Mr.  Grat.  Objected  to  as  immaterial. 

Q.  Your  understanding  was  it  was  for  the  development  of  your 
own  claim,  opening  up  traus,  and  opening  up  prospect  holes  throughout 
that  area  where  that  group  was  located  >— A.  Yes,  sir. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Gbat: 

Q.  I  do  not  think  it  is  material,  but  I  want  to  call  Mr.  Page's 
attention  to  one  matter.  You  stated^  Mr.  Page,  that  you  were  not 
interested  in  any  matters,  or  financial  affairs,  with  any  of  these 
entrymen.  I  heard  Mr.  Johnson  this  morning  state,  I  think,  that 
you  and  he  and  some  others  were  interested  with  Mr.^  Cunningham 
in  some  kind  of  a  company  in  Alaska,  other  than  being  interested 
in  the  coal  claims — some  water-power  company,  or  something  of 
that  nature.    I  want  to  call  your  attention  to  that  in  order  that  you 

may  know ^A.  Yes;  I  heard  Mr.  Johnson  state  this  morning  that 

he  was  connected  with  a  town-site  proposition  up  there,  and  1  had 
put  up  some  money  here,  and  that  some — ^it  was  no  town  site.  I 
think  there  was  a  town  already 'there.  It  was  to  furnish  the  town 
with  water  and  power  for  light  and  sell  and  ship  in  lumber,  and  I  was 
interested  in  that  way. 

Q.  That  matter  had  fallen  through  and  that  money  was  lost  long 
ago  I — ^A.  Yes.  I  did  not  think  of  it  at  the  time  when  he  asked  me 
those  questions.    Yes:  we  lost  our  money  and  that  ended  it. 

Mr.  Gray.  That  is  all.  I  just  wanted  to  direct  Mr.  Page's  attention 
to  it;  Mr.  Page  had  forgotten  it. 

Mr.  Sheridan.  What  town  was  that  ?  What  town  site  ? — ^A.  I 
think  it  was  Katalla. 

Q.  Now,  I  believe  you  said  on  your  direct  examination  that  you 
had  a  pretty  general  conversation  with  Mr.  Burbidge  concerning  this 
matter  before  you  took  up  your  claim  in  Alaska  t— A.  No;  that  was 
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coicerning  that  Guggenheim  proposition  that  I  talked  with  Mr. 
Birbidge. 

Q.  You  have  given,  as  near  as  jou  can  recall,  what  the  substance 
rf  that  conversation  was? — ^A.  Yes;  we  objected  to  accepting  any 
kind  of  an  agreement  with  the  Guggenheims  that  waj  because  it  was 
not  fair. 

Q.  That  was  the  substance  of  all  the  conversations  you  had  with 
Mr.  Burbidge  on  that  ?— A.  Yes,  sir. 

JOHN  A.  FINCH,  a  witness  produced  on  behalf  of  the  claimants, 
after  being  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gbay: 

(^.  Will  you  state  your  full  name,  your  residence,  and  jour  occu- 
pation ? — ^A.  John  A.  Finch,  Spokane,  W ash.  My  occupation,  mining 
and  general  investment. 

Q.  Mr.  Finch,  how  lon^  have  you  lived  in  Spokane  ? — ^A.  Why,  here 
and  in  this  neighborhood,  twenty-two  years. 

O.  Before  moving  to  Spokane  where  did  you  live  t — A.  At  Wallace, 
Idaho. 

Q.  Are  you  acquainted  with  Mr.  Clarence  Cunningham  1 — ^A.  I  am. 

Q.  How  long  have  you  known  him,  Mr.  Finch  t— A.  About  twenty 
years. 

CJ.  Have  you  ever  been  interested  with  him  in  any  business  enter- 
prises or  ventures  of  any  kind  ? — A.  I  have  been  in  several  ventures 
with  Mr.  Cunningham. 

Q.  Have  vou  ever  been  interested  with  Mr.  Cunningham  prior  to 
having  him  locate  for  you  a  coal  claim  in  Alaska  ?— A.  I  have. 

Q.  During  a  considerable  period  of  time?— A.  During  a  number  of 
years  we  were  in  various  ventures — mining  ventures  mainly. 

O.  And  during  that  time  you  had  come  to  know  Mr.  Cunningham 
well,  Mr.  Finch  ?— A.  Very  well. 

Q.  And  what  have  you  to  say  as  to  the  confidence  you  imposed  in 
him  as  the  result  of  associations — ^past  associations  wmch  haa  existed 
between  you  prior  to  1903  ?— A.  I  have  alwajrs  had  the  highest 
confidence  in  Mr.  Cunningham's  integrity,  his  energy  and  industry, 
cheerfulness  under  adversity,  hopefulness,  and  many  good  qualities 
necessary  in  a  mining  man. 

Q.  Mr.  Finch,  when,  as  near  as  you  can  recall,  did  you  first  become 
interested  in  securing  a  coal  claim  in  Alaska  from  Mr.  Cunningham  ? — 
A.  I  think  the  matter  was  first  mentioned  to  me  in  the  early  spring  of 
1903. 

Q.  By  Mr.  Cunningham  ? — ^A.  By  Mr.  Cunningham. 

Q.  At  that  time,  what  conversation  did  you  have  with  him  ? — ^A. 
He  related  to  me  the  fact  that  he  had  made  two  journeys  to  Alaska, 
and  on  the  one  in  the  fall  before — I  think  the  fall  of  1902 — ^he  had  seen 
these  coal  claims,  and  he  thought  they  would  some  time  or  other  be 
very  valuable,  that  they  were  at  the  present  time  in  a  very  fai^away 
place,  and  rather  difficult  to  see.  He  thought  that  a  railway  might 
possibly  be  built  to  them  some  time,  but  we  both  realized  that  coal 
without  a  railway  in  Alaska  would  be  no  better  than  country  rode, 
and  he  thought  I  had  better  authorize  him  to  take  up  a  claim  ror  me. 
We  had  been  in  a  number  of  ventures  together,  some  of  them  having 
proved  very  unsuccessful,  and  he  thought  perhaps  here  was  a  chance 
to  get  even,  and  perhaps  better;  and  without  very  much  thought — ^I 
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looked  upon  it  as  a  mining  venture — ^I  authorized  him  to  locate  one 
claim  there  for  me. 

Q.  Did  you  have  any  written  agreement  or  contract  with  him  at 
that  time  ^— A.  No,  sir. 

Q.  Did  you  have  any  understanding  with  him  at  that  time  as  to 
what  you  were  to  paV;  or  to  compensate  him  for  his  services,  or  was 
it  mentioned  1 — ^A.  That  question  was  never  mentioned. 

Q.  Subsequent  to  that  time  did  you  see  Mr.  Cunningham  and  he 
report  to  you  as  having  located  a  claim  for  you  ? — ^A.  I  saw  him  at 
long  intervak  of  monthis,  perhaps,  and  he  would  report  to  me  from 
time  to  time  the  progress  he  was  making. 

Q.  You  knew  at  that  time,  did  you,  that  he  was  also  going  to 
locate  or  had  located  coal  claims  for  others  in  that  vicinity  f — A.  Oh. 
yes.  Many  of  those  gentlemen  were  friends  of  mine.  I  knew  all 
about  it. 

Q.  I  caU  your  attention  to  the  power  of  attorney  executed  on  the 
2l8t  day  of  October,  1904,  before  W.  A.  Corey,  a  notary  public  in 
this  county,  which  is  included  in  the  application  papers  for  coal  entry 
No.  27,  and  I  will  ask  you  if  you  sent  that  power  of  attorney  to  Mr. 
Cunningham  ? — ^A.  Yes,  I  did. 

Q.  I  call  your  attention  to  the  affidavit  which  is  attached  hereto, 
and  sworn  to  by  you  on  the  21st  day  of  October,  1904,  before  W.  A. 
Corey,  and  ask  you  if  that  is  your  affidavit? — ^A.  Yes,  that  is  my 
affidavit — ^my  signature. 

Q.  I  call  your  attention  to  the  following  language  which  appears 
there: 

I  fuither  swear  that  I  am  now  in  the  actual  poseefision  of  said  coal  lands,  through  my 
agent  and  attomev  in  fact,  and  make  entry  for  my  own  use  and  benefit  and  not  directly 
or  indirectly  for  tne  use  or  benefit  of  any  other  party. 

Was  that  statement  true  at  the  time  you  made  it  ? — ^A.  It  was. 

Q.  Had  you  at  or  prior  to  that  time  made  any  contract  or  agreement 
or  had  any  imderstanding  with  Mr.  Cunningham,  or  with  any  other 
person,  expressly  or  bv  implication,  under  which  your  claim  or  any 
mterest  therein  should  inure  to  the  benefit  of  any  other  one  other 
than  yourself  ?— A.  I  had  no  agreement  with  anybody  that  it  was 
other  than  my  claim.     It  was  my  claim  solely.  ^ 

Q.  Did  you  have  any  understanding  of  any  kind  or  nature  affecting 
it? — ^A.  No;  no  understanding. 

Q.  And  had  you  prior  to  that  time  had  any  understanding  or 
agreement  that  you  would  combine  it  with  any  other  claim  for  the 
purpose  of  mining  coal  therefrom  ? — ^A.  No^  I  had  not. 

Q.  I  call  your  attention  to  the  application  for  patent,  which  was 
sworn  to  by  you  on  the  16th  day  or  February,  1906,  at  Honolulu, 
Hawaii^  before  Alft'ed  T.  Brock,  a  notary  pubhc,  and  I  will  ask  you 
if  that  is  youx  signature  on  that  affidavit  ^— A.  It  is. 

Q.  I  caU  your  attention  to  the  following  language  contained  therein: 

I  am  now  in  the  actual  po8se9Pion  of  said  coal  land,  through  my  duly  authorized 
agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore  appointed 
as  my  agent  for  the  purpose  of  making  locatione,  records,  and  entry  of  said  coal  land 
ior  me  and  in  my  name,  and  auUiorized  him  to  make  the  entnr  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  of  and  benent  of  any  other  party. 

Was  that  statement  true,  Mr.  Finch? — A.  That  was  true;  yes. 
Q.  You  subsequently  paid  ,the  United  States  for  that  land  and 
received  a  final  certificate  of  purchase  therefor,  Mr.  Finch  I — ^A.  X  did. 
Q.  Which  was  dated  April  27,  19071— A.  Yes, 
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Q.  I  hand  you  the  duplicate  from  the  entry  papers. — A..  Yes. 

Q.  How  did  you  pay  that  money,  if  you  mow,  Mr.  Finch! — ^A. 
Why,  it  was  sent  by  my  cashier  to  tne  land  office  at  Juneau. 

Q.  And  you  received  oack  a  final  certificate  of  purchase  ? — ^A.  Yes, 
sir. 

S.  Referring  now  to  the  date  you  made  that  payment  and  received 
certificate  of  purchase  for  your  claim,  the  Bozeman  claim,  I  will 
ask  you  had  you  at  that  time,  or  at  any  time  prior  thereto,  entered 
into  any  agreement,  contract,  or  understanding,  express  or  impUed, 
under  or  by  the  terms  of  whicn  any  interest  in  your  coal  claim  should 
inure  to  the  benefit  of  any  person  other  than  yourself! — ^A.  No;  I 
had  none. 

Q.  Had  you  made  any  contract,  or  did  you  have  any  understand- 
ing that  you  would,  upon  securing  title  thereto,  convey  it  to  a  cor- 
poration thereafter  to  oe  formed  ? — ^A.  I  did  not. 

Q.  Or  were  jou  under  any  obUgation  or  promise  whatever  that  you 
would  convej^  it  to  any  such  corporation  or  association  or  that  you 
would  unite  it  with  any  other  claim  for  the  purpose  of  mining  or 
working  it ! — ^A.  I  was  not. 

Q.  At  that  time  it  was  your  own  property,  free  from  any  Umitation 
by  promise  or  understanding  of  any  nature,  Mr.  Finch? — ^A.  It  was; 
I  so  understood  it. 

Q.  Between  the  dat^  when  you  first  SMthonzed  Mr.  Cimningham 
to  make  an  entry  of  a  coal  claim  for  you  in  Alaska  and  the  date  when 
you  received  your  final  receipt  you  had  seen  Mr.  Cimningham,  had 
you,  Mr.  Finch? — ^A.  Oh,  yes;  several  times. 

Q.  And  conversed  with  him  on  those  occasions  ? — ^A.  Quite  fullyi 
yes;  quite  fully. 

Q.  At  any  of  those  conversations  had  you  ever  agreed  upon  any 
system  of  development  or  method  by  wmch  you  should  mine  your 
coal  claim  ? — ^A.  No. 

Q.  Are  you  interested  in  any  other  ventures  in  Alaska  with  Mr. 
Cunningham  or  were  you  at  that  time  ? — ^A.  I  was  in  with  one  other 
venture. 

Q.^  What  was  it  ? — ^A.  It  was  helping  him  to  buy  an  oil  rig,  and  bore 
for  oil  on  the  location  of  some  oil  claims.  I  bougnt  a  boiler  and  drill- 
ing outfit,  and  all  the  paraphernalia  was  purchased  in  San  Francisco 
and  shipped  to  Seattle,  and  several  montns  were  spent  in  boring  for 
oil,  but  without  any  very  great  success,  and  we  have  regarded  the 
venture  as  a  losing  one.  I  was  also  interested  by  other  people  in  oil 
there,  but  it  all  proved  almost  a  complete  loss. 

Q.  How  much,  roughly  estimated,  how  much  money  did  you  lose 
in  tUs  oil  venture  there,  Mr.  Finch?— ;-A.  I  think  about  $14,000. 

Q.  Mr.  Finch,  you  were  present  with  Mr.  Cunningham  and  some 
other  gentlemen  some  time  in  the  year  1905  when  the  question  of 
sending  a  practical  coal  man  up  to  look  over  this  coal  field  was  dis- 
cussed, were  you  ? — ^A.  I  think  I  was ;  yes.  I  remember  the  fact  that 
we  talked  about  it. 

Q.  How  did  it  come  up,  if  you  can  recall,  and  who  were  present? — 
A.  At  that  time  I  had  not  been  to  Alaska  to  see  the  coal  nor  had  any 
of  my  own  friends  seen  the  coal,  and  while  we  nad  great  faith  in  the 
general  honesty  and  truthfulness  of  Mr.  Cunningham's  statements  as 
to  the  amount  of  coal  which  cropped  out  here  and  there,  we  felt 
that  be  was  not  an  expert  coal-mining  man,  and  before  we  spent  c^ 
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further  Iar;^e  sum  of  money  and  finallj  paid  for  the  claims  we  felt 
that  we  had  better  have  some  epcpert  visit  the  field  and  report  on  tiie 
quality  of  the  coal  and  the  conditions  of  the  veins  in  wnich  it  was 
lying,  the  method  of  possibly  opening  them,  and  the  amount  of  out- 
crop on  the  different  claims,  etc.,  ana  to  give  us  a  general  knowledge 
of  each  particular  claim,  and  also  of  the  value  of  the  country,  of  the 
coal-mining  country,  feeling  that  if  there  were  only  two  or  three 
claims  that  had  any  coal  tnere  that  it  would  not  oe  worth  while 
to  go  on  with  it,  but  it  would  take  a  large  coal  field  to  induce  trans- 
portation and  all  its  attendants  which  were  necessary  to  make  the 
coal-mining  claims  profitable. 

Q.  And  at  that  time  what  was  determined  should  be  done  f — ^A.  Well, 
we  were  largely  in  the  mining  business — and  when  I  say  "we"  I  mean 
Mr.  Campbell  and  myself,  my  associate  for  maoy  years.  We  did  not 
have  in  our  employ  any  coal-mining  expert.  We  Knew  Mr.  Smith,  of 
Seattle,  and  we  knew  that  he  had  Been  a  practical  coal  mazi,  and  we 
thought  perhaps  he  could  recommend  somebody,  and  Mr.  Cunning- 
ham suggested  that  he  perhaps  could,  and  that  led,  in  the  course  of  a 
short  wnile,  to  the  engagement  of  a  Mr.  Hawkins,  who  went  up  there 
and  spent  some  weeks  on  the  property  and  made  a  report  on  the 
measures,  the  coal  measures,  and  the  veins  generally,  ana  the  topog- 
raphy of  the  country,  etc. 

Q.  You  knew  that  Mr.  Smith  was  one  of  the  entrymen  also  f — ^A. 
Yes,  sir. 

Q.  And  also  had  a  claim  in  that  same  district  alsot — ^A.  Yes,  sir. 

Q.  Now,  at  that  time,  Mr.  Finch,  was  there  any  talk  of  a  combina- 
tion or  a  consolidation  of  these  coal  claims,  or  coal  entries,  or  how 
did  you  come  to  discuss  it  together? — ^A.  Why,  our  offices  are  con- 
venient here.  Mr.  Cunningham,  I  think,  probably  felt  a  little  nearer 
to  me,  perhaps,  and  Mr.  Campbell  than  others  here,  and  I  have  for- 
gotten just  how  the  matter  came  up,  whether  I  thought  of  it  or 
whether  Mr.  Cunningham  thought  of  it,  but  perhaps  three  or  four  of 
us  discussed  it.  I  don't  remember  how  many,  and  I  think  we  author- 
ized Mr.  Cunningham  at  that  time  to  comer  with  Mr.  Smith  and 
engage  a  man. 

Q.  Well,  was  there  any  discussion  at  that  time  of  a  consolidation 
of  your  claims  or  combinmg  them? — ^A.  Oh,  no,  no.     None  whatever. 

O.  You  simply  each  of  you  wanted  to  get  such  information  as  you 
could  concerning  that  district?— A.  Yes,  that  was  it;  to  determine 
whether  we  should  go  on  paying  out  further  money  and  finally  pay 
out  a  large  sum  that  would  be  necessary  to  pay  for  the  claims  there, 
and  perhaps  there  was — ^we  did  not  know  how  deep  it  was,  but 
we  knew  the  difficulties  of  the  country.  We  had  lived  on  the  frontier 
a  great  deal  ourselves  and  knew  how  expensive  it  was  to  get  provi- 
sions and  mining  supplies  and  the  necessaries  that  are  reauired  for 
opening  mines,  and  we  felt  probably  that  we  would  be  called  upOn 
to  spend  quite  a  bit  more  money  and  we  wanted  to  know  about  it 
before  we  did  so;  we  wanted  to  know  about  the  coal,  about  its  general 
value,  and  the  general  lay  of  the  land. 

Q.  You  wanted  that  for  your  own  personal  information  ? — ^A.  For 
my  own  personal  information,  and  the  others  felt  the  same  way.^ 

Q.  Was  there  any  suggestion  at  that  time,  Mr.  Finch,  of  coml>imng 
your  interests,  except  simply  all  of  you  contributed  to  get  this  gen- 
eral information  concerning  that  district  and  the  coal  measures  and 
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other  ixifonnaiion  ? — ^A.  That  was  all  it  was,  simply  I'ust  to  get  the 

feneral  ioformation.    I  can  not  recall  that  we  even  talsed  about  com- 
ining  or  tllo^ght  about  it  at  all. 

Q.  Mr.  Finch,  you  were  present  at  your  office  on  the  15th  of  May, 
1907,  when  a  number  of  coal  claim  owners  met  and  discussed  certam 
matters  ? — ^A.  I  was. 

Q.  And  I  will  hand  you  now  Claimants'  Exhibit  No.  3,  and  ask 
you  to  say  if  it  is  as  you  recall  a  substantially  correct  statement  of 
what  occurred  at  that  time  [handinjg  witness  paper] !— A.  I  think  it 
is.  I  can  not  be  sure  whether  it  is  in  detail  correct,  but  I  think  in  a 
general  way  it  is  correct. 

Q.  Before  I  go  into  this  there  is  one  further  <iuestion:  After  you 
paid  Mr.  Cunningham  the  first  sum  of  money  which  he  asked  you  for 
at  the  time  you  authorized  him  first  to  locate  a  coal  claim  for  you  in 
Alaska,  did  you  pay  him  any  other  or  further  sums  on  that  ac- 
count ? — ^A.  Oh,  yes. 

Q.  How  were  those  sums  paid  ? — ^A.  They  were  usually  paid  upon 
the  presentation  of  a  sight  draft  drawn  by  Mr.  Cunningham  wherever 
he  might  be  at  the  time,  and  I  paid  them  without  any  question. 

Q.  Did  you  have  any  detailed  knowledge,  or  only  a  general  knowl- 
edge of  about  how  tms  money  was  spent  by  Mr.  Cunningham) — 
A.  Simply  a  general  knowledge  of  how  it  was  being  expended.  I 
knew  that  from  our  knowledge  of  the  business  in  a  general  way,  and 
from  having  done  the  same  work  myself ,  that  a  great  deal  of  money 
would  have  to  be  spent  in  preliminary  work,  buiming  trails,  and  the 
finding  of  ways  about,  and  the  building  of  cabins,  and  the  preparation 
of  wood  and  supplies,  and  I  knew  the  route  by  which  they  got  there 
from  Katalla,  and  I  knew  that  it  required  a  great  many— perhaps 
two  or  three  tunes  as  much  as  it  woulcL  have  required  in  a  civilized  or 
semicivilized  land — and  so  I  paid  whatever  drafts  he  made  feeling 
the  greatest  confidence  in  his  mtegritv,  and  that  I  do  now. 

Q.  But  you  understood,  did  you,  that  together  with  other  persons 
Mr.  Cimningham  was  locating  claims  for  jou,  contributed  all  of  your 
part  to  these  general  expenses  ? — A.  I  did  in  a  general  way,  under- 
stood that  to  be  a  fact. 

Q.  And  from  your  own  experience  in  developing  the  west,  Mr. 
Finch,  you  thought  that  was  entirely  proper? — ^A.  Entirely  proper, 
and  not  only  proper,  but  it  was  lust  to  the  different  entrymen, 
becaiise  we  would,  each,  of  course,  oeen  compelled  to  do  the  same 
work,  or  perhaps  a  large  part  of  it,  on  one  claim,  had  there  been  but 
one. 

(^.  Did  you  consider  that  that  in  any  way  placed  you  xmder  any 
obligations  to  hold  your  claim  for  the  oenent  of  any  of  these  other 
claim  owners  or  consolidate  it  with  them  I — ^A.  It  did  not. 

Q.  For  operation  or  otherwise  i— A.  It  did  not. 

(J.  Now,  returning  again  to  Claimants'  Exhibit  3,  the  minutes  of 
this  meeting  in  May,  1907,  held  at  your  office  in  this  city,  I  call  your 
attention  to  the  fact  that  after  that  meeting  the  following  is  shown 
to  have  occurred: 

Thereupon,  on  motion  of  Mr.  Sweeney,  seconded  bv  Mr.  Finch,  the  chftirman  was 
authorized  to  appNoint  a  committee  of  five,  who  ahoula  organize  a  corporation  for  the 
purpose  of  acquiring  the  coal  claims  owned  by  those  present  and  those  of  such  other 
claim  owners  as  might  desire  to  join  the  corporation,  tne  committee  to  secure  deeds  to 
the  minine  claims  and  to  issue  receipts  therefor  and  to  take  aU  necessary  steps  to 
complete  the  organization  of  the  company  ready  for  the  transaction  of  business. 
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I  will  ask  YOU;  Mr.  Finch,  if  at  any  time  prior  to  this  meeting  and 
these  proceedings  you  had  had  any  understanding  with  Mr.  Cunning- 
ham or  any  other  of  the  entrymen  by  which  you  had  agreed  to  organ- 
ize a  corporation  or  turn  your  claim  over  to  a  corporation  t— A.  I 
had  not. 

(2.  This  was  the  first  understanding  along  those  lines! — ^A.  Yes; 
this  was  in  May,  1907. 

Q.  Had  you  at  any  time  prior  to  that  time  agreed  or  understood 
with  them  that  you  would  imite  with  them  in  the  joint  development 
or  joint  mining,  or  that  you  would  consoUdate  your  claims  for  the 
purpose  of  mining  them  J— A.  No,  sir:  we  had  not. 

Q.  I  now  hand  you  Claimants'  Exhibit  No.  4,  being  the  minutes 
of  a  meeting  held  at  your  office  on  the  16th  day  of  July,  1907.  Tou 
were  present  at  that  were  you! — ^A.  I  was. 

Q.  And  a  conunittee  was  appointed  at  that  time  to  go  to  Salt 
Lake  to  confer  with  some  representative  of  the  Guggenheim  inter- 
ests ! — ^A.  A  conmiittee  was  appointed. 

Q.  Now,  subsequent  to  the  meeting  in  May,  1907,  had  you  exe- 
cuted a  deed  to  your  coal  claim,  Mr.  Finch ! — A.  No. 

Q.  Did  you  at  anjr  time  execute  such  a  deed! — ^A.  I  did  some 
time  after  that  meeting,  some  time  after  the  July  meeting  I  think 
it  was. 

Q.  And  what  did  you  do  with  it! — ^A.  I  gave  it  to  my  attorney 
to  oe  filed — ^to  be  filea  in  the  Union  Trust  Company,  of  Spokane,  pro- 
viding a  sufficient  number,  or  a  large  number  of  tne  entrymen  who 
were  at  that  meeting,  also  sent  their  deeds  in,  or  in  case  the  majority  "^ 
of  them  did  not  send  their  deeds,  I  regarded  it  as  useless  to  file  any, 
and  I  had  serious  doubt  whether  a  majority  would. 

Q.  As  a  matter  of  fact  were  those  deeds  ever  filed  with  the  Union 
Trust  Company !— A.  I  don't  think  they  ever  got  to  the  Union  Trust 
Company.  I  don't  remember.  I  think  they  were  filed  with  the 
attorneys  of  the  different  people  here.  I  won't  be  sure  about  that, 
but  I  think  so. 

Q.  Did  you  at  that  time  consult  with  your  attorney  as  to  whether 
you  had  tne  r^ht  to  execute  a  conveyence  of  it! — ^A.  I  asked  my 
attorney's  advice. 

Q.  What  advice  did  you  get! — ^A.  He  said  we  undoubtedly  had 
the  ri£|ht  to  deed  our  claims  and  consolidate,  but  I  thought  perhaps 
it  mi^t  be  prudent  at  that  time  to  await  the  issuance  of  patent  to 
a  title  from  the  United  States. 

Q.  Was  that  Mr.  Wakefield,  Mr.  Finch !— A.  Yes. 

Q.  How.  long  had  he  been  your  attorney,  Mr.  Finch ! — ^A.  Many 
years. 

Q.  (Mr.  OsAT.)  How  long  had  he  been  your  attorney,  Mr.  Finch ! — 
A.  Many  years. 

Q.  I  nand  you  Government  Exhibit  No.  10,  which  is  a  cony  of  a 
purported  memorandum  signed  by  Mr.  A.  !B.  Campbell,  Clarence 
CTunningham  and  M.  C.  Moore,  or  a  copy  of  one,  and  I  will  ask  you 
if  you  ever  saw  that,  Mr.  Finch ! — ^A.  Well,  I  don't  know  whether  I 
have  seen  it  or  not.  I  think  at  the  time  I  read  this  over — this  is 
the 

Q.  Ouggenheim  memorandum ! — ^A.  The  tentative  agreement  with 
the  r^resentatives  of  the  Ouggenheims. 

Q.  Tes.    Was  that  proposition  ever  consummated ! — ^A.  It  was  not. 
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Q.  At  the  time  of  your  deed  ? — ^A.  Why,  I  think  my  attorney  re- 
turned it  to  me  and  I  probably  thought  it  was  all  up  and  destroyed  it. 

Q.  Did  you  understand.  Air.  Fincn,  when  this  committee  went  to 
Salt  Lake  that  they  had  tne  power  to  bind  the  various  claim  owners 
or  claimants  as  to  require  them  to  convey  their  claims,  or  in  such  a 
manner  as  to  require  them  to  convey  their  claims  %—A.  No,  sir;  they 
had  not  the  authority. 

O.  What  was  your  understanding  of  their  authority,  Mr.  Finch  1— 
A.  My  understanding  of  their  authority  was  that  they  were  going  to 
Salt  Lake  and  interview  the  representatives  of  the  Guggenheim 
interests  and  learn  if  an  agreement,  such  as  was  talked  of  ana  such  as 
is  represented  in  that  paper,  could  be  consununated.  In  case  they 
could,  they  were  authorized  to  have  a  tentative  agreement  drawn  up 
subject  to  the  approval  of  the  various  entrymen  at  another  meeting, 
pernaps,  and  that  the  holding  of  the  other  meeting  would  depend 
upon  events  in  the  meantime  after  thev  returned. 

Q.  Was  any  such  meeting  ever  heldt — ^A.  No;  no  such  meeting 
was  ever  held. 

Q.  Mr.  Finch,  what  did  you  understand  Mr.  Cunningham  was 
receiving  for  his  services  in  looking  after  the  location  of  these  claims  1 — 
A.  Why,  I  think  that  matter  was  talked  of  at  one  time  or  another, 
and  I  understood  he  was  taking  from  the  money  he  was  receiving 
from  all  of  us,  for  the  purpose  of  paying  certain  amounts,  or  that  he 
was  getting  about  S200  a  month  and  ms  expenses.  That  is  my  re- 
membrance of  it. 

Q.  Did  you  know  whether  or  not,  Mr.  Cunningham,  that  he  had 
any  coal  claim  in  that  district  ? — A.  I  did. 

Q.  What  are  the  facts  t  You  knew  he  had  one  1 — ^A.  I  knew  he 
had  one  and  I  presumed  he  was  looking  after  that,  naturally,  and  he 
was  looking  after  mine  and  looking  after  the  claims  of  the  other 
entrymen. 

Q.  Mr.  Cunningham  ever  ask  you  for  any  other  or  further  instruc- 
tions than  that  which  he  was  receiving  ? — ^A.  He  did  not. 

Mr.  Gbay.  You  may  take  the  witness. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  9.30  a.  m.  of  December  7,  1909.) 


December  7, 1909 — 9.30  a.  k. 

INQUntT  RESUMED. 

Appearances :  Hon.  William  J.  McGee,  United  States  q)ecial  com- 
missioner; Mr  James  M.  Sheridan  and  Mr.  William  B.  Pu^,  coun- 
sel for  tiie  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray, 
counsel  for  the  claimants. 

JOHN  A.  FINCH  on  the  stand. 

Cross-examination  by  Mr.  Sheridan. 

Q.  Mr.  Finch,  how  old  are  you? — ^A.  I  am  56. 

Q.  At  the  time  that  you  first  became  interested  in  this  coal  claim 
of  yours  in  Alaska,  were  you  engaged  in  the  same  business  in  which 
you  are  engaged  at  the  present  time? — ^A.  I  was;  yes. 
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Q.  What,  generally,  is  the  nature  of  that  business? — ^A.  Generally 
mining,  real-estate  investments;  but  chiefly  mining. 

Q-  Now,  approximately,  how.  many  years  have  you  been  engaged 
in  that  business? — ^A.  Why,  twenty-five  years,  perhaps;  tw<>nty-nve 
or  twenty-six  years. 

Q.  At  the  time  when  you  had  a  claim  located  in  Alaska — ^^our  pres- 
ent claim  now  under  investigation — were  you  financially  interested 
with  any  of  the  other  entrymen  now  concerned? — A.  Yes;  I  was. 

Q.  Name  those  with  whom  you  were  so  associated. — A.  Mr.  Harry 
White,  of  Wallace ;  Governor  Moore,  of  Walla  Walla.  Mr.  Campbell, 
one  of  the  entrymen,  has  been  my  associate  here  for  more  than  twenty 
years.  Mr.  Cunningham,  my  attorney  in  this  matter,  has  been  inter- 
ested with  me;  and  perhaps  there  may  have  been  something  at  that 
time  that  we  were  mutually  interested  in  outside  of  this  claim.^  I 
think  there  was..  I  don't  recall  just  at  present — ^yes ;  Mr.  Henry  Wick, 
of  Youngstown,  Ohio. 

Q.  Those  were  all  the  entrymen  with  whom  you  were  financially 
interested  ? — ^A.  R.  K.  Neill,  of  Spokane. 

Q.  Any  other? — ^A.  I  think  that  is  all.  I  don't  recall  others  at 
present. 

Q.^  Has  your  connection  with  these  gentlemen  as  described  by  you 
continued  down  to  date? — ^A.  No;  not  all  of  them.  Mr.  Neill  has 
dropped  out.  The  other  matters  that  Cunningham  and  I  were  inter- 
estea  in  have  dropped  out  or  been  abandoned.  My  connection  in 
various  industries  with  the  others,  I  think,  continues  about  as  it 
was  at  that  time. 

Q,  Now,  when  did  you  say  that  it  was  that  you  first  conversed  with 
Mr.  Clarence  Cunningham  about  this  cosd  claim? — ^A.  Some  time 
early  in  1908.    I  can't  remember  exactly. 

Q.  Where  did  this  interview  occurs— A.  I  think  it  occurred  in 
Spokane. 

Q.  Now  give  us,  as  nearly  as  you  can  recall,  the  substance  of  what 
conversations  you  had  with  him  concerning  the  location  of  this 
claim. — ^A.  He  told  me  about  his  journeys  to  Alaska.  He  had  been 
up  there  the  autumn  before  and  during  the  winter,  I  think,  of  1903 ; 
during  the  autumn  of  1902  and  winter  of  1903.  I  think  he  nad  made 
two  trips.  He  informed  me  of  the  general  characteristics  of  the 
country  and  of  the  large  outcrops  of  coal  veins  and  coal  measures 
which  he  had  seen ;  that  it  was  not  far  from  the  sea,  30  or  40  miles, 
perhaps ;  that  he  thought  some  time  or  other  it  might  be  valuable,  and 
the  quality,  he  thought,  was  very  good.  He  was  not  so  sure  of  that, 
but  m  any  event  he  advised  me  that  I  had  better,  perhaps,  authorize 
him  to  locate  a  claim  for  me,  and  I  think  I  did.    I  think  I  did. 

Q.  Was  this,  in  substance,  all  the  conversation  concerning  this  mat- 
ter that  you  had  with  Mr.  Cunningham  at  that  time? — A.  Several 
fears  have  elapsed  since  that  time,  and  I  can't  say  whether  it  was. 
dont  undertake  to  say  this  from  recalling  the  words,  but  simply 
from  what  probably  took  place. 

Q.  Now,  when  did  you  next  meet  Mr.  Cunningham? — ^A.  I  can't 
say.  I  met  him  once  or  twice  a  year  usually,  but  I  can't  remember 
the  dates. 

Q.  On  the  occasion  of  his  returns  from  Alaska  ? — ^A.  Usually,  usu- 
ally, although  not  always. 
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Q.  Were  these  conversations,  as  nearly  as  you  can  recall,  generally 
in  substance  about  the  same  as  that  just  stated  by  you? — ^A.  Why,  no; 
I  can't  say  as  to  that.  One  makes  no  mental  notes  of  conversations 
that  are  not  of  ffreat  importance,  you  know,  so  one  would  remember 
the  exact  talk  after  several  years. 

Q.  Was  the  general  drift  of  this  conversation,  if  you  can  recall  it, 
concerning  this  claim,  to  the  effect  of  their  development  or  their  pes 
sible  use? — ^A.  Yes;  the  conversation  related  to  tne  development  of 
the  claim,  and  after  the  law,  or  the  United  States  statute,  was  made 
applicable  to  Alaska  there  was  probably  some  talk  of  relocating. 

Q.  You  mean  the  1904  act? — ^A.  1904.  You  see.  I  became  inter- 
ested in  1903  before  the  coal-land  act  was  applicable  to  Alaska,  and 
in  1904  a  definite  location  of  my  claim  was  made  and  the  other 
location  was  abandoned. 

Q.  Now,  I  believe  you  stated  that  you  made  a  pavment  of  money 
to  Clarence  Cunningham  when  you  sent  him  to  Alaska  or  authorized 
him  to  locate  this  claim  for  you » — ^A.  I  did. 

Q.  About  how  much,  if  you  can  recall  it  ? — A.  The  first  payment, 
I  think,  that  I  made  was  $500,  lust  as  a  lump  sum. 

Q.  Now,  what  instructions,  if  any,  had  you  given  Mr.  Cunningham 
concerning  the  expending  of  this  money? — A.  I  don't  recall  that  I 
gave  him  any  special  instructions.  I  relied  fully  upon  his  judgment 
m  that  matter.  We  had  been  associated  many  years  m  various  enter- 
prises of  a  similar  nature;  mining  enterprise,  and  I  knew  that  be 
understood  as  well  what  to  do  as  I  would  myself,  and  I  trusted  hun 
completely. 

Q.  Then  simply  on  the  representation  by  Mr.  Cunningham  that, 
in  his  own  opinion,  that  this  was  a  good  coal  community  you  ad- 
vanced him  this  money? — A.  I  did. 

Q.  You  did  not  require  of  him  any  further  detailed  presentation 
or  of  the  advisability  of  the  commercial  possibilities  of  this  mvest- 
ment? — ^A.  I  did  not;  not  at  its  inception;  no. 

Q.  Now,  about  how  frequently  in  a  year  did  Mr.  Cunningham 
draw  on  you  for  money? — ^A.  Two  or  three  or  four  times  a  year,  it 
varied.  There  were  no  regular  intervals  at  all;  just  whenever  the 
work  up  there  needed  money. 

Q.  What  did  you  understand  to  be  the  purpose  for  which  he  drew 
on  you? — A.  For  doing  work  on  my  own  claim  and  for  paying  the 
expenses  of  building  trails  and  of  erecting  cabins;  of  malong  sur- 
veys and  all  the  work  incidental  to  openmg  up  a  new  and  remote 
mining  camp. 

Q.  You  understood  that  part  of  the  funds  furnished  by  you  was 
for  use  for  the  purpose  of  building  these  common  trails  tnroughout 
this  group  of  entries? — A.  I  did. 

Q.  And  for  the  purpose  of  opening  up  the  coal  and  showing  its 
quality  and  quantity  on  all  of  these  entries? — A.  Not  necessarily  on 
all  of  the  entries,  but  there  was  no  segregation  as  far  as  I  was  con- 
cerned. I  did  not  bother  my  head  about  it.  I  simply  desired  that 
the  work  be  done  on  my  own  claim,  and  I  was  willing,  quite  willing, 
to  pay  my  share  or  any  share  other  than  the  whole  of  whatever  the 
trails  cost,  realizing  tibiat  I  might  have  to  do  all  the  work  myself  if 
others  dropped  out. 

Q.  What  representations  did  Mr.  Cunningham  make  to  you  that 
induced  you  to  allow  these  funds  to  be  used  for  the  building  of 
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trails  and  improvements  of  this  group  of  entries  other  than  on 
your  own  claim? — ^A.  It  was  hardly  necessary  for  him  to  make  any 
representations  to  me  about  that  matter.  I  had  had  a  long  experi- 
ence myself  in  opening  and  developing  mining  claims  in  distant 
lands,  far  away  from  towns,  and  1  knew  that  no  supplies  or  no 
actual  work  could  be  done  on  any  of  these  claims  until  a  trail  through 
the  thick  forest  and  tangled  brushwood  had  been  made  in  order  to 
permit  supplies  to  be  packed  there.  I  knew  that  men  could  not 
work  in  mat  inclement  climate  without  cabins  to  coyer  them.  I 
knew  that  many  things  had  to  be  done  there  in  order  to  make  life 
comfortable,  and  it  was  unnecessary  for  him  to  go  into  details  to 
me  as  to  what  he  should  spend  this  money  for  or  how.  I  knew  that 
he  understood  the  business  just  as  well  as  I  did. 

Q.  Did  you  realize  or  believe  that  these  cabins  and  these  trails 
were  being  built  for  the  sole  benefit  of  your  claim? — A.  I  did  not. 

Q.  What  was  your  imderstanding  in  that  respect? — ^A.  My  imder- 
standing  was  that  there  had  to  be  some  central  point  there  where 
the  men  could  get  under  shelter;  where  they  could  live  while  they 
were  doin^  work,  especially  during  the  inclement  seasons  of  the 
year,  and  they  are  long;  ana  I  knew  that  these  cabins  were  built  for 
the  use  of  men  who  worked  on  any  of  the  claims,  my  claims,  other 
claims;  and  it  saved  each  one  of  us  the  expense  of  putting  up  cabins 
on  our  own  claims,  and  therefore  I  was  not  only  willing  but  very 
glad  to  contribute  to  the  cost  of  the  cabins  and  the  trails. 

Q.  Did  Mr.  Cunningham  make  any  suggestion  to  you,  any  men- 
tion in  connection  with  the  common  development  of  this  property,* 
such  as  the  building  of  trails  and  the  opening  up  of  cuts,  etc.,  con- 
cerning the  desirability  from  an  economic  standpoint  of  operating 
all  of  these  claims  jointly? — ^A.  I  don't  know  that  that  was  gone 
into  in  detail,  but  we  fully  imderstood  the  whole  case,  and  it  was  un- 
necessary for  him  to  explain  at  any  time  to  me  the  situation.  I 
imderstood  it  so  well  and  so  did  he.  We  had  done  the  same  work 
ourselves  many  times  before. 

Q.  Now,  wnat  was  your  understanding  concerning  the  develop- 
ment of  these  claims? — ^A.  My  understanding  concerning  the  devel- 
opment was  that  the  outcrop  of  coal  was  first  to  be  exposed  on 
different  claims;  that  is  to  say,  on  my  claim;  and  I  of  course  under- 
stood that  he  was  doing  the  same  lor  other  claim  owners.  I  was 
fully  conversant  with  the  names  of  them  and  knew  from  time  to 
time  about  the  work.  They  had  opened  up  a  coal  measure  on  this 
claim  or  a  coal  measure  on  another  claim,  and  remember  all  these 
gentlemen  were  intimate  friends  of  mine.  I  was  interested  in  the 
development  work  upon  their  claims  as  well  as  the  development 
work  upon  my  claim,  and  I  realized  that  it  would  take  many  expo- 
sures ox  coal  measures  there  to  create  a  mining  field  sufficiently  large 
to  justify  the  expenditure  of  perhaps  millions  of  dollars  to  make  it 
valuable  in  the  markets  upon  the  Pacific  coast. 

Q.  That  was  all  the  understanding  concerning  the ^A.  No,  I 

would  not  say  it  was  all  the  understanding. 

Q-  Well,  as  nearly  as  you  can  recall. — ^A.  It  was,  in  part,  the 
understanding. 

Q.  What  was  your  plan  at  that  time;  that  is,  when  matters  had 
progressed  to  the  point  where  trails  had  been  commenced  over  this 
group  of  claims,  and  cabins  had  been  put  up  as  described  by  you; 
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"what  was  your  plan  as  to  the  development  of  your  own  individual 
claim,  and  by  tnat  I  mean  the  operation  of  your  claim? — A.  My 
claim  lay  off  to  one  side  of  the  cabins,  toward  the  east  and  north, 
and  I  did  not  expect,  owing  to  the  location  of  it,  that  large  work 
would  be  done  upon  it,  but  that  a  sufficient  amount  of  coal  would  be 
opened  there  to  show  that  it  was  a  good  coal  claim,  and  that,  I  was 
informed,  was  done,  and  a  description  of  the  work  at  the  time. 

Q.  Why  did  you  believe  that  a  large  amount  of  work  would  not  be 
done  on  your  claim  ? — A.  Because  it  could  not  be,  owing  to  the  loca- 
tion of  it.  The  railway  or  tramway  could  not  be  worked  from  my 
claim  yery  well  to  any  central  point  to  where  a  railroad  could  get 
the  coal  from  it  at  an  early  date,  and  therefore  it  was  not  as  for- 
tunately placed  as  some  other  claims. 

Q.  Was  it,  therefore,  your  idea  that  the  coal  from  your  claim 
would  have  to  be  operated  through  a  tunnel  from  some  other  claim  ? 

Mr.  Ghay.  I  object  to  that,  what  Mr.  Finch's  idea  was.  I  desire  to 
object  to  that  question  as  incompetent  and  irrelevant,  what  Mr. 
Finch's  idea  was.    It  is  not  material  or  relevant  to  this  hearing. 

(Question  read.) 

Mr.  Sheridan.  I  submit,  Mr.  Commissioner,  that  this  is  relevant 
and  germane. 

The  GoMMissioxEB.  He  stated  what  he  expected  to  be  the  im- 
provements on  his  own  claim. 

Mr.  SHERmAN.  He  stated  what  the  difficulty  was  of  operating  his 
claim,  and  therefore  why  it  was  that  large  openings  had  not  been 
•made  upon  it.    I  want  to  know,  therefore,  what  was  his  plan  with 
reference  to  the  operation  of  his  claim. 

Mr.  Gray.  That  is  not  what  you  asked  him.  You  asked  him  what 
his  idea  was. 

The  CSoM3rissiONER.  That  was  your  question;  what  was  his  plan? 

Mr.  SHERmAN.  No.    Just  read  the  question. 

(Question  read.) 

The  Commissioner.  I  think  you  can  take  the  answer  to  that 
question. 

A.  I  can  not  say  that  I  ever  formed  any  definite  idea  or  plan  of 
just  how  the  coal  in  my  claim  would  be  mined.  I  never  was  on  the 
ground  personally,  ana  I  doubt  if  I  ever  formed  any  definite  idea 
about  it. 

Q.  Have  you  since  then  matured  any  plan  for  the  development  of 
that  claim  ? — A.  I  have  not ;  no  definite  plan. 

Q.  I  now  hand  you  Government  Exhibit  No.  5,  Mr.  Finch,  and  ask 
you  to  state  if  you  have  ever  seen  a  copy  of  this  statement?  [Wit- 
ness examines  exhibit.] — A.  I  can't  say  definitely  whether  I  saw  a 
copy  of  this  or  not.  I  was  in  California  and  ^izona  and  Mexico 
that  winter,  and  I  think  I  did  not  return  here  until  April.  I  pre- 
sume I  may  have  seen  a  copy  of  this,  but  I  really  can't  say  definitely. 

Q.  You  say  you  presume  you  returned  in  April.  You  mean  April, 
1904?— A.  1904. 

Q.  I  now  hand  you  Government  Exhibit  No.  6,  and  ask  you  to 
state  if  you  ever  received  a  copy  of  this  statement ;  and  if  so,  from 
whom?  [Witness  examines  statement.] — ^A.  I  think  I  saw  a  copy 
of  this  statement.  I  know  that  I  received  a  report  in  some  way 
relative  to  the  findings  of  Mr.  Hawkins,  as  to  the  value  of  the  coal 
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field  and  the  quality  of  the  coal,  and  I  see  it  is  embraced  in  that 
exhibit. 

Q.  Do  you  recall  from  whom  you  received  this? — ^A,  I  can't  say. 

Q.  I  now  hand  you  Government  Exhibit  No.  7,  a  report  of  Mr. 
H.  L.  Hawkins  on  this  group  of  entries,  and  ask  you  to  state  if  you 
received  a  copy  of  that  report;  and  if  so,  from  whom?  [Witness 
examines  exhibit.] — ^A.  Yes;  I  received  a  copy  of  the  report.  No 
doubt  this  is  the  same  report  made  by  Mr.  Hawkins.  I  think  I  got 
it  from  Mr.  Cunningham. 

Q.  You  can  not  recall  when? — ^A.  I  can  not  recall  when. 

Q.  I  now  hand  you  Government  Exhibit  No.  8  and  ask  you  if 

fou  received  a  copy  of  this  statement;  and  if  so,  from  whom? 
Witness  examines  exhibit.] — ^A.  Why  I  am  inclined  to  think  I  got 
a  copy  of  this  statement  I  was  here  at  the  time  and  I  think  I  got 
a  copy  of  that  statement  in  the  spring  of  1907. 

Q.  From  Mr.  Cunningham? — ^A.  I  think  so. 

Q.  I  now  hand  you  Government  Exhibit  No.  9  and  ask  you  to 
state  if  you  received  a  copy  of  this  statement;  and  if  so,  from 
whom?  [Witness  examines  exhibit.] — ^A.  Yes,  I  received  a  copy  of 
this  statement.  It  is  of  recent  date  and  I  remember  looking  that 
over. 

Q.  From  Mr.  Cunningham? — ^A.  I  remember  that  amount.  From 
Mr.  Cunningham. 

Q.  I  now  invite  your  attention  to  Government  Exhibit  No.  8  and 
especially  that  part  of  it  purporting  to  be  a  copy  of  what  is  known 
as  the  Cunningham  journal,  and  I  direct  your  attention  to  page  1 
of  this  copy  of  the  journal  wherein  it  is  stated  that  it  was  agreed 
that  each  subscriber  should  have  one-eighth  of  his  stock  issued  to 
Cunningham  in  consideration  for  his  services  in  securing  this  land. 
I  will  ask  you  to  state  what  your  understanding  was  in  that  oon- 
nection.-s-A.  I  never  heard  of  a  journal,  nor  did  I  ever  see  it.  I 
have  not  seen  it  to  this  day.  I  have  heard  about  an  incident  con- 
nected with  a  certain  land  agent  named  Glavis,  who  is  said  to  have 
stolen  the  journal  and  taken  it  away  with  him.  As  to  this  one-eighth 
interest  I  know  nothing  about  it,  nor  did  I  ever  know  anything 
about  it. 

Q.  That  is  all  you  know  in  this  connection? — ^A.  In  connection 
with  that  exhibit.  That  is  all  I  loiow  in  connection  with  that  part 
of  it  to  which  you  called  my  attention. 

Q.  Do  you  ^ow  that  Mr.  Glavis  stole  this  journal? — ^A.  I  do  not. 
I  simply  stated  that  I  heard  he  had. 

Q.  From  whom  did  you  hear  that? 

Mr.  Gray.  Object  to  that  as  immaterial  and  hearsay. 

A.  I  can't  remember  whom  I  first  heard  make  the  statement.  I 
can't  remember. 

Mr.  Sheridak.  I  don't  see  that  it  is  any  more  immaterial  than  the 
reference  to  it  which  seems  to  have  been  studiously  carried  out  by 
some  of  the  witnesses. 

Q.  Can  you  recall  who  made  sudi  a  statement  to  you,  if  anybody? 

Mr.  Gbat.  I  object  as  immaterial,  obviously  irrelevant.  He  has 
already  answered  it 

Mr.  SHERmAN.  He  has  said  he  could  not  recall  who  first  told  hiiXL 

Q.  Do  you  recaU  anybody  that  told  you  ? 
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The  Commissioner.  What  is  the  purpose  of  the  question,  Mr. 
Sheridan? 

^  Mr.  Sheridan.  The  purpose  of  the  question  is,  I  asked  him  a  ques- 
tion concerning  this  one-eighth  interest,  and  Mr.  Finch  has  volun- 
teered the  information  that  the  journal  was  stolen  by  Mr.  Glavis, 
and  when  any  witness  volunteers  any  information  not  called  for  by 
the  question  I  can  move  to  strike  it  out  as  irrelevant,  or  I  can  cross- 
examine  on  that  point. 

Mr.  Gray.  Where  is  that  last  rule  obtained?  In  what  book  of 
evidence? 

Mr.  SnERmAN.  Read  your  evidence  and  you  will  see. 

The  Commissioner.  He  said  he  heard  tnat  it  was  stated  that  Mr. 
Glavis  had  stolen  the  record;  that  he  knew  nothing  of  his  own  knowl- 
edge. I  don't  see  that  this  is  material  to  this  inquiry  and  I  will  sus- 
tain the  objection. 

Mr.  Sheridan.  If  it  is  not,  of  course  the  commissioner  has  the 
power  so  to  rule,  but  I  desire  to  emphasize  the  willingness  of  the 
witnesses  for  the  claimants  to  testify  to  a  charge  against  a  man,  con- 
cerning which  they  know  nothing. 

Mr.  Grat.  Mr.  Sheridan's  suggestion  as  to  Mr.  Finch's  testimony 
is  both  unfair  and  it  is  not  borne  out  by  the  record.  The  commis- 
sioner and  everyone  who  has  heard  his  testimony  will  bear  me  out  in 
saying  that  his  testimony  has  been  frank  and  free  from  bias  or  preju- 
dice, and  there  is  not  anything  which  he  has  said,  or  any  demeanor 
that  he  has  exhibited,  that  calS  for  any  such  statement  from  counsel 
for  the  Government. 

The  Commissioner.  I  have  ruled  on  the  objection,  and  as  far  as 
that  question  is  concerned  it  is  at  an  end.  Any  other  questions,  Mr. 
Sheridan? 

Mr.  SHERroAN.  Yes;  several  others.  I  have  a  right,  however,  in 
the  interests  of  the  Government  to  revert  to  the  fact  of  his  volun- 
teering certain  statements 

The  Commissioner.  You  can  take  an  exception  to  the  ruling. 

Mr.  Sheridan.  To  his  statement  charging  Mr.  Glavis  with  steal- 
ing something  without  any  question  from  me  that  elicits  sudi  an 
answer. 

Mr.  Gray.  I  do  not  reply  simply  because  it  is  not  worth  while. 

Mr.  Sheridan.  As  I  understand  you,  you  never  saw  the  original 
of  which  this  purports  to  be  a  copy  [hands  witness  paper]  ? 

Mr.  Gray.  I  object  to  this  as  not  material.  That  question  has 
already  been  ruled  upon.    I  understand  we  are  paving  for  this. 

Mr.  Sheridan.  Yes,  you  are ;  but  I  have  a  right  to  cross-examine 
the  witness. 

The  Commissioner.  Yes ;  you  are  paying  for  the  direct  and  cross- 
examination  of  your  own  witnesses. 

Mr.  Hughes.  I  don't  understand  that  to  be  the  rule. 

Mr.  SHERmAN.  The  rule  is  explicitly  set  out  in  the  rules  of  prac- 
tice to  that  effect 

The  Commissioner.  He  has  already  answered  that  question  very 
plainly,  Mr.  Sheridan,  that  he  never  saw  the  original, 

Mr.  Sheridan.  Of  course,  I  am  not  responsible^— 

The  Commissioner.  Not  for  my  ruling. 

Mr.  Sheridan.  For  the  elimination  of  any  evidence. 
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The  C0MHI8810NHR.  I  am  wholly  respcmsible  for  it  and  cheerfully 
take  the  consequences  of  any  erroneous  ruling  I  may  make. 

Mr.  SHERmAK.  Very  weflj  sir. 

Mr.  Gray.  I  was  just  going  to  ask  the  commissioner,  under  the 
ruling,  that  it  is  understood  also  that  Mr.  Sheridan  pays  for  Mr. 
Sheridan's  testimony. 

Mr.  SHERmAK.  Well,  then,  if  that  question  be  relevant  to  this  issue 
I  hope  that  also  the  commissioner  will  pass  on  whether  or  not  the 
yaudeville  performances  that  we  hare  nad  from  the  other  counsel 
while  in  Seat  A  will  have  to  be  paid  for  by  them.  There  were  a  lot 
of  witticisms  gotten  oflf  there. 

Q.  I  now  hand  you  Government  Exhibit  No.  29,  Mr.  Finch,  and  ask 
you  to  state  what  you  know  concerninff  it. — ^A.  I  know  nothing  of 
this  excepting  by  hearsay.  I  know  notning  of  it  definitely.  It  re- 
lates, as  I  gather  from  tne  little  I  have  read,  of  the  formation  of  a 
company  to  build  a  railroad. 

Q.  The  Bering  Eiver  Railroad? — ^A.  Yes.  I  did  not  become  in- 
terested iQ  that  company  and  I  don't  know  much  about  it  excepting  by 
heat'say. 

Q.  X ou  hold  no  interest  in  it  at  the  present  time? — ^A.  None. 

Q.  Mr.  Finch,  did  you  at  any  time  execute  an  affidavit  concerning 
your  claim  for  any  agent  of  the  General  Land  Office,  other  than  those 
affidavits  set  out  in  the  original  entry  papers? — A.  I  think  I  did,  one 
to  Mr.  Love.  I  think  it  was  sent  to  the  general  land  office  at  Juneau, 
but  I  don't  think  I  signed  any  other. 

Q.  I  now  call  your  attention,  Mr.  Finch,  to  Claimants'  Exhibit 
No.  8,  beimr  the  minutes  of  a  meeting  held  in  the  office  of  Finch  & 
Campbell,  Spokane,  Wash.,  May  15, 1907,  and  I  ask  you  to  state  how 
it  was — for  what  purpose  that  meeting  was  called  in  your  office? — 
A.  Our  office  was  a  convenient  meeting  place,  located  in  the  city  of 
Spokane,  and  it  was  common  for  two  or  tnree  or  several  of  the  entry- 
men  to  meet  Mr.  Cunningham  at  our  office  upon  his  return  from  his 
trips  to  Alaska  to  hear  any  report  that  he  mignt  have  to  make  regard- 
ing the  work  goin^  on  up  there;  and  meetings  did  take  place  before 
this  and  afterwards  in  our  office  relative  to  his  report  and  to  the  busi- 
ness connected  with  the  coal  fields  there. 

Q.  You  had  no  objection  to  the  facts  and  the  minutes  as  set  out  in 
that  exhibit? — ^A.  I  nave  not  read  that,  but  I  am  inclined  to  think 
this  is  a  copy  of  the  minutes  kept  by  Mr.  Burbidge  at  that  time  and 
I  have  no  criticism  to  make  of  it. 

Q.  I  now  call  your  attention  to  Claimants'  Exhibit  4  and  ask  you 
if  that  truly  sets  out  the  purport  of  the  meeting  held? — ^A.  Yes,  it 
does.     That  is  one  of  which  I  was  chairman. 

Q.  I  now  hand  you  Government  Exhibit  No.  10  and  ask  you  to 
state  if  at  any  time  you  received  a  copy  of  this  document;  ana  if  so, 
from  whom  [witness  examines  exhibit]  ? — ^A.  I  can't  state  from  whom 
I  received  a  copy  of  this  document,  but  I  saw  a  copy  of  it  soon  after 
the  gentlemen  returned  from  the  Salt  Lake  meeting  in  August,  1907. 

Q.  Did  you  authorize  the  entrymen  who  appeared  at  the  Salt  Lake 
meeting  to  make  this  offer? — ^A.  I  did. 

Q.  And  as  I  understand  it,  Claimants'  Exhibits  3  and  4,  showinjg 
meetings  held  in  your  office,  were  the  meetings  which  led  up  to  this 
committee  being  sent  to  Salt  Lake? — A.  They  were. 
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Q.  This  Mr.  Wakefield,  an  attorney  here  in  Spokane^  as  I  under- 
stand it  from  the  testimony  already  given,  what  was  his  connection 
with  these  entries? — A.  He  had  no  connection  with  them  that  I  know 
of. 

Q.  How  did  it  come  to  be  that  certain  deeds  had  been  placed  in  his 
hands  concerning  these  entries? — ^A.  Because  he  was  the  attorney  for 
myself;  also  he  was  the  attorney  for  Mr.  Campbell,  and  I  think  he 
was  favorably  known  by  perhaps  two  or  three  otners  of  the  entrymen, 
and  it  was  natural  that  we  should  select  him  as  a  depositary  for  these 
deeds. 

Q.  Am  I  to  understand  that  he  was  counsel  generally  for  the  claim- 
ants in  this  case? — ^A.  No;  he  knew  nothing  about  it 

Q.  Merely  in  connection  with  these  deeds? — ^A.  As  I  remember  it, 
that  was  his  first  connection  with  the  matter.  I  can  not  be  sure  when 
he  first  had  anything  to  sa^  about  it,  but  I  think  that  was  the  time. 

Q.  Did  his  connection  with  these  entrymen  cease  when  that  propo- 
sition— ^the  Guggenheim  proposition — was  terminated  ? — ^A.  It  did. 

Q.  I  call  your  attention,  Mr.  Finch,  to  the  power  of  attorney  exe- 
cuted by  you  dated  October  21,  1904,  and  which  is  in  evidence  under 
stipulation  of  counsel  with  the  original  entry  papers,  and  ask  you 
to  state  if  you  can  recall  from  whom  it  was  that  you  received  this 
power  of  attorney  for  your  signature? — A.  Who  drew  it  up? 

Q.  Yes. — ^A.  Really,  I  can't  recall,  sir.  That  is  my  signature  there 
and  this  writing  here  [showing] ;  but  I  can't  recall  who  drew  it  up 
or  from  whom  1  received  it. 

Q,  Other  than  Mr.  Wakefields,  did  you,  from  the  time  of  the  loca- 
tion of  your  entry  down  to  and  includmg  the  time  of  final  certificate, 
consult  any  other  counsel  in  this  connection? — ^A.  I  don't  recall  con- 
sulting any  other  coimsel,  except  on  one  or  two  occasions  Mr.  Bal- 
lincer,  of  Seattle. 

Q.  When  was  that,  as  nearly  as  you  can  recall? — ^A.  In  the  spring 
of  1908,  I  think. 

Q.  Was  that  subsequent  to  final  certificate? — ^A.  Oh,  yes;  our  final 
certificates  were  issued  in  1906,  I  think. 

Q.  Now,  were  there  any  other  entrymen  present  with  you;  any 
other  entrymen  present  with  you  on  that  occasion? 

Mr.  Gray.  I  object  to  that  as  immaterial  and  irrelevant 

The  Commissioner.  The  objection  is  sustained. 

Q.  Have  you  any  other  interests  in  Alaska,  Mr.  Finch? — ^A.  I  have 
the  remnants  of  some  oil  interests  there  and  an  interest  in  machinery 
connected  with  drilling  for  oil,  but  that  is  all. 

Q.  As  testified  to  yesterday? — ^A.  Yes. 

Q.  Approximately  how  much  did  you  spend  on  jrour  claim  from  the 
time  of  this  location  down  to  and  including  the  time  of  final  certifi- 
cate?—A.  I  can't  say  definitely  how  much  was  spent  upon  my  daim, 
but  I  contributed  something  like  $2,500  to  the  work  upon  my  daim, 
and  the  aggregate  of  my  contribution  to  the  trails  and  cabins  and  so 
on  I  can't  say  what  part  of  that  was  actually  spent  upon  my  claim. 

Q.  This  does  not  mclude  the  $1,600  paid  for  the  land? — A.  No. 

Mr.  SHERroAN.  That  is  all. 

Redirect  examination  by  Mr.  Gray: 

Q.  Mr.  Finch,  Mr.  Wakefield's  connection  was  simply  with  regard 
to  the  advice  concerning  the  organization  of  the  company  or  corpora- 
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tion  in  securing  deeds  from  those  who  were  present,  as  was  proposed 
at  that  meeting  in  Ma^? 

Mr.  Sheridan.  I  object  to  that  (question  as  testimony  by  Mr.  Gray. 

Q.  Well,  I  will  ask  you  to  again  state  just  what  Mr.  Wakefield's 
connection  with  this  matter  was;  in  what  resi>ect  he  was  advised 
with  ? — ^A.  After  the  meeting  in  May  he  was  advised  as  to  the  report 
that  had  been  made,  and  he  was  simply  connected  with  these  entries 
as  far  as  I  know  in  connection  with  wnat  passed  at  the  meetings  in 
May  and  July,  1907. 

Q.  Now,  in  answer  to  a  question  of  Mr.  Sheridan,  you  said  you 
authorized  the  committee  that  went  to  Salt  Lake  to  maKe  this  agree- 
ment, Oovemment  Exhibit  No.  10.    What  did  you  intend  by  that? 

Mr.  Sheridan.  I  just  submit  on  the  record  that  this  is  another  of 
these  multitudinous  explanations  of  what  the  men  mean. 

The  Commissioner.  He  has  a  right  to  explain  his  answer  made  on 
cross-examination  on  redirect  That  is  one  of  the  rules  of  evidence, 
as  I  understand  it.  ^    ^ 

Mr.  SHERmAN.  I  submit  this  is  one  which  requires  no  explanation. 

The  Commissioner.  Well,  he  has  asked  him  the  question. 

A.  The  authority  of  the  gentlemen  who  went  to  Salt  Lake  was  not 
without  limit.  Tney  were  not  authorized  to  make  a  definite  and 
binding  agreement,  but  to  make  a  tentative  agreement  which  would 
be  agam  submitted  to  the  entrymen  upon  their  return,  and  if  a  suffi- 
cient number  chose  to  approve  of  it  then  it  would  be  binding  upon 
those  and  those  only  who  so  approved  it. 

Q.  Had  you  ever  seen  this  proposed  agreement  before  they  went 
there? — A.  I  had  not. 

Q.  As  to  this  particular  agreement  you  knew  nothing  imtil  their 
return  ? — ^A.  Until  their  return. 

Q.  Now  you  said  that  Mr.  Cunningham  used  to  come  up  to  your 
office  and  meet  3  or  4  or  several  of  the  entrymen  there  upon  his 
return  from  trips  to  Alaska  and  that  you  would  then  consider  his 
reports.  What  reports  did  you  mean,  Mr.  Finch? — A.  In  a  general 
way  he  would  inform  us  as  to  the  work  he  had  done  during  the  pre- 
vious few  months,  several  months,  and  in  a  general  way  as  to  the 
progress  of  the  development  work  upon  the  coal  measures ;  sometimes 
as  to  the  development  work  upon  the  individual  claim  of  one  of  those 
present;  sometimes  as  to  trails;  sometimes  as  to  building  boats  to 
get  supplies  from  the  coast  to  the  place  where  the  trail  met  the  water, 
and  sometimes  as  to  the  possibility  of  getting  the  coal  out;  as  to  the 
quality  of  it  and  general  information  regarding  the  whole  country. 
It  is  hard  to  tell  all  that  was  stated. 

Q.  Mr.  Finch,  subsequent  to  the  return  of  that  committee  from 
Salt  Lake  with  this  writing,  Exhibit  No.  10,  was  any  meeting  called 
to  ratify  or  act  upon  that  ? — ^A.  There  was  not. 

Q.  Mr.  Finch,  I  desire  to  call  your  attention  to  Government  Ex- 
hibit No.  6  and  ask  you  if  you  at  the  time  you  saw  it  if  you  noticed 
the  following — if  you  ever  did  see  it — if  you  noticed  the  following 
language  in  speaking  of  the  work  done  by  Mr.  Hawkins : 

Our  development  of  it  has  proven  very  satisfactory.  Again  our  development 
on  Trout  Greek,  where  all  our  work  this  winter  is  being  concentrated,  consists 
of  4  tunnels  being  respectively  50  feet,  etc.  We  are  awaiting  instructions  from 
the  d^artment;  we  are  working  about  7  men. 
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I  will  ask  you  if  the  use  of  the  plural  term  in  that  report  reached 
your  notice  at  that  time  or  at  any  time,  and  what,  if  any,  consideration 
you  gave  to  that  question  ? — ^A.  I  can't  say  that  the  use  of  the  plural 

Jronoun  "  we  "  and  "  our  *'  impressed  me  particularly.  I  don't  think 
ever  noticed  it.  It  was  very  natural  that  he  should  use  the  plural 
instead  of  the  singular,  it  seems  to  me,  in  a  report  which  was  made 
to  all  the  entrymen,  or  copies  of  which  were  sent  to  all  the  entrymen, 
or  as  manv  of  them  as  he  happened  to  think  of  at  the  time,  and  he 
could  hardly  say  *"  you  and  yours  "  unless  he  made  a  separate  report 
to  each  one.  I  don't  know  that  I  ever  noticed  it  or  attached  any 
importance  to  it. 

Q.  Was  it  your  undei'standing  that  certain  general  development 
work  was  being  performed  over  that  entire  field,  and  that  you,  together 
with  the  others,  were  paying  for  it;  ever  impressed  you  as  placing 
upon  you  any  obligation  to  join  with  them  in  the  working  of  your 
claim  and  theirs  jointly  other  than  this  mere  prospecting  work? — 
A.  It  never  did. 

Q.  And  did  you  consider  that  you  were  under  any  obligation  or 
promise  of  any  kind  to  join  with  any  other  of  these  claim  owners 
in  the  development  of  your  claim — permanently  develop  your  claim — 
and  also  the  mining  of  it  because  of  this  general  work  which  was 
done  in  the  opening  up  of  this  country  ? — ^A.  I  did  not. 

Q.  Mr.  Finch,  I  am  going  to  call  your  attention  to  Government 
Exhibit  No.  6,  which  you  saw  a  few  moments  ago. — ^A.  I  have  for- 
gotten what  it  is  about.    Yes,  it  is  Hawkins's  report. 

Q.  I  desire  to  call  your  attention  to  certain  language  which  Mr. 
Cunningham  employed  in  this  report  and  ask  you  whether  or  not 
it  came  to  your  attention  at  that  time,  at  the  time  you  received  it: 

His  report  is  now  being  prepared,  together  with  maps,  showing  the  topography 
of  the  fields,  strike  and  dip  of  the  veins  or  measures,  thickness  and  amount  of 
coal  shown  In  each  vein  above  tunnel  level,  with  analysis  of  same;  in  addition 
to  the  above,  his  map  will  show  contours  and  levels  from  our  lands  to  the 
ocean,  with  charts  and  soundings  of  the  channel  where  we  are  likely  to  build  coal 
bunkers  and  wharves,  besides  giving  approximate  route  and  lengtii  of  proposed 
railroad  to  both  the  lands  owned  by  the  English  Ck)mpany  and  ourselves^ 

Did  that  come  particularly  to  your  notice  at  that  time?    Did  you 

five  it  any  particular  consiaeration? — ^A.  I  think  I  did.  I  think  I 
id.  As  to  the  report  upon  the  coal,  it  was  very  interesting.  As  to 
the  report  upon  the  means  of  getting  it  to  the  seaboard,  that  was  also 
interesting.  But  as  how  the  railroad  would  ever  be  built — as  to 
where  the  harbor  would  be,  and  as  to  our  doing  it,  I  never  felt  that 
these  entrymen  were  able  to  join  together  and  spend  two  or  three 
millions  of  dollars  necessary  to  do  all  of  that  work.  I,  however, 
thought,  as  far  as  my  own  interest  was  concerned  and  the  interests 
of  others,  that  if  our  coal  measures  were  of  sufficient  value  somebody 
would  some  day  build  a  railroad,  but  I  didn't  know  when,  and  it 
was  natural  for  Mr.  Cunningham — ^this  report  from  him  to  all  the 
entrymen,  I  think,  probably  is  identical.  Just  a  copy  was  sent  to 
each  one.  It  was  natural  for  him  to  embody  in  this  report,  and  it 
was  proper,  too,  all  the  information  and  all  the  opinions  relative  not 
only  to  the  coal  measures,  but  also  to  any  means  that  could  make  the 
coal  from  these  measures  available,  and  I  don't  think  that  he  had 
any  definite  expectation  that  all  these  entrymen  would  join  in  build- 
ing the  railroad  or  coal  bunkers  or  anything  else.    That  all  was  in 
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the  air.  It  miffht  happen  that  some  of  them  could  help,  but  I  knew 
that  others  could  not,  and  in  a  general  way  that  would  be  my  impres- 
sion regarding  that  clause. 

Q.  I&d  you  contemplated,  yourself,  the  building  of  any  wharves 
or  bunkers  or  railroad  I — ^A.  I  had  not. 

Q.  I  call  your  attention  to  the  following  language : 

You  are  also  advised  that  we  are  holding  considerable  tracts  of  land  for 
timber,  which  we  will  require  in  large  quantities,  but  there  is  no  law  in  Alaedca 
for  acquiring  title  to  timber  lands,  consequently  we  would  consider  it  adyisable 
to  try  to  secure  some  cheap  scrip  and  cover  all  we  can  before  beginning  any 
very  extensive  operations. 

What  do  you  know  about  that,  and  what  impression  did  that  state- 
ment make  on  your  mind,  if  any  ? — ^A.  I  remember  that  part  of  this 
report  perhai)s.  Anyway,  I  remember  that  it  was  talked  of  that  it 
would  be  advisable  to  acquire  timber  lands,  but  I  felt  we  had  better 
acquire  our  coal  lands  and  let  the  timber  take  care  of  itself  at  some 
future  time.  I,  as  far  as  I  was  concerned,  did  not  regard  with 
favor  going  to  a  great  expense  of  acquiring  timber  lands  before  I 
had  acquired  title  to  my  coal  land.  I  merely  wanted  to  do  the  neces- 
sary work  in  connection  with  that  and  then  trust  to  future  develop- 
moits  to  determine  whether  we  would  need  any  timber  or  not. 
^  Q.  Did  you  ever  agree  to  join  with  Mr.  Cunningham  to  buy  a>ny 
timber  or  any  scrip,  or  with  any  of  the  other  entrymen  ? — ^A.  We 
talked  about  that,  but  I  never  agreed  to  it  or  became  a  party. 

Q.  Was  that  ever  put  to  vou  as  a  proposition  for  you  to  enter  into 
individually,  if  you  desired? — ^A.  Separately,  it  was,  yes;  but  I  de- 
clined, for  what  reason  I  don't  know  just  now. 

Q.  Did  Mr.  Cunningham  offer  you  anv  other  proposition  for  in- 
vestment up  there? — ^A.  Yes;  he  suggested,  and  I  think  urged  mildly, 
that  I  join  him  in  building  a  waterworks  for  the  town  of  Katalla, 
and  in  establishing  a  lumber 'yard  and  planing  mill  there,  and  per- 
haps some  other  things  incident  to  the  building  of  the  town  of  Ka- 
talla, but  I  declined  to  become  interested  in  those  projects,  feeling 
that  as  yet  I  had  no  title  to  my  coal  claims,  and  I  had  already  invested 
quite  a  sum  of  money  there  and  thought  that  the  town  of  Katalla 
would  take  care  of  itself  a  little  later  on.  At  the  same  time,  I  felt 
that  Mr.  Cunningham  was  justified  in  trying  to  promote  the  town 
and  its  welfare,  but  I  didn't  want  to  join  m  it. 

Q.  And  that  and  the  timber  deal  were  both  of  them  put  to  you  as 
an  independent  proposition,  independent  of  your  owner^p  of  a  coal 
claim? — ^A.  Oh,  quite  so.     xes;  auite  so. 

Q.  You  spoke  of  an  understanding  which  you  had  concerning  this 
prospect  work.  How  did  you  use  the  word  "  understanding "  there, 
Mr.  Finch,  in  regard  to  this  general  work  that  was  done  over  the 
field?  You  said  that  you  haa  an  understanding? — ^A.  Why,  there 
was  no  definite  understending  as  to  details  as  to  the  work,  but  it  was 
for  the  work  in  a  general  way  and  for  the  good  of  my  claim,  as  well 
as  other  claims.  The  whole  field,  I  felt,  had  to  be  prospected  and 
developed  in  order  to  make  it  attractive  and  make  it  large  enough 
to  justify  the  enormous  expenditure  of  money  which  would  finally 
be  necessaiy  to  make  it  available,  and  I  never  questioned  the  expendi- 
tures that  Mr.  Cunningham  made  for  general  work  on  trail  building 
and  cabins  and  surveying  and  all  of  that,  feeling  that  he  understood 
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Ills  business  very  well,  and  I  had  the  most  implicit  confidence  in  his 
integrity. 

Q,  I  believe  you  said,  Mr.  Finch,  I  am  not  clear  on  it,  that  you 
had  no  such  agreement  as  that  indicated  to  you  by  Mr.  Sheridan  on 
what  he  termed  was  page  1  of  that  so-called  Cunnmgham  journal  ? — 
A.  What  was  the  question? 

Q.  I  believe  you  stated  that  vou  had  no  such  an  agreement  as  that 
which  is  indicated  on  what  Mr.  Sheridan  called  page  1  of  the  so- 
called  Cunningham  journal  [indicating].  Government  Exhibit  3? — 
A.  No ;  I  never  heard  of  such  an  agreement  nor  did  I  know  anything 
about  the  iournal. 

Q.  I  call  your  attention  also,  which  says:  "After  this  is  done,** 
reading  as  follows,  "After  this  is  done  each  subscriber  agrees  to  deed 
his  interest  to  the  company  for  the  purpose  of  developing  and  market- 
ing the  coal."  Did  you  have  any  such  agreement  as  that,  Mr. 
Finch? — ^A.  Never  had  any  such  agreement. 

Mr.  Gray.  That  is  all. 

Eecross-examination  by  Mr.  Sheridan  : 

Q.  Now,  Mr.  Finch,  I  understood  you  to  say  that  there  was  no 
understanding,  on  your  part  at  least,  that  anvthing  that  this  com- 
mittee did  down  at  Salt  Lake  City  in  the  conference  with  the  Gug- 
genheim interest  would  be  binding? — ^A.  Binding  on  all  the  entries? 

Q.  Binding  on  all  the  entries. — ^A.  Yes. 

Q.  I  now  mvite  your  attention  to  this  statement  in  claimants'  Ex- 
hibit 4:  "All  the  parties  present  agree  to  ratify  the  action  taken  by  the 
committee."  What  did  you  understand  that  that  meant? — A.  I 
can't  remember  what  mj  understanding  of  that  was  at  the  time.  I 
don't  remember  that,  being  a  party  of  we  transaction,  because  I  can 
remember  that  two  or  three  parties  would  not  have  subscribed  to  any 
such  a  motion  as  that  because  they  openly  demurred  to  the  matter 
and  expressed  doubt  about  it,  and  by  no  means  gave  their  complete 
assent. 

Mr.  Shertoan.  That  is  all. 

(Witness  excused.) 

WALLA  WALLA  W.  BAKER,  a  witness  produced  on  behalf  of 
the  claimants,  being  first  duly  sworn  by  the  conmiissioner,  testified  as 
follows : 

Direct  examination  by  Mr.  Hughes: 

Q.  What  is  your  residence,  Mr.  Baker? — ^A.  Walla  Walla. 

Q.  How  long  have  you  lived  there? — A.  I  have  lived  there  since 
1862—1861. 

Q.  You  were  bom  there  then,  I  take  it? — ^A.  No,  sir;  I  was  bora 
in  Portland. 

Q.  What  is  your  age? — ^A.  I  was  bom  in  March,  1861. 

Q.  Mr.  Baker,  you  are  acquainted  with  Governor  Moore? — ^A.  Yes^ 
sir. 

Q.  Did  you  ever  meet  Mr.  Cunningham  prior  to  or  about  the  time 
of  becoming  interested  as  a  party  in  this  case,  as  a  locator  of  a  claim 
in  the  Controller  Bay  district,  in  Alaska? — A.  Yes,  sir. 

Q.  Where  did  vou  first  meet  Mr.  Cunningham,  and  when? — ^A.  I 
met  Mr.  Cunningham  in  the  year  of  1903, 1  think  it  was;  along  in  the 
late  spring  or  early  summer. 
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Q.  Did  you  know  him  or  had  you  ever  met  him  prior  to  that 
time? — A.  No,  sir;  I  had  not. 

Q.  Did  you  learn  about  these  coal  fields  from  any  other  person 
prior  to  the  time  of  meeting  Mr.  Cunningham  i — A.  x  es,  sir. 

Q.  From  whom? — ^A.  From  Governor  Moore. 

Q.  Did  you  learn  from  Governor  Moore  that  he  had  authorized 
Mr.  Cunningham  to  locate  a  claim  for  him  ? — A.  I  understood  so. 

Q..  Mr.  Baker,  what  conversation  did  you  have  with  Governor 
Moore  in  relation  to  this  subject? — A.  Well,  I  had  been  away  from 
home,  I  think,  to  California,  and  on  my  return  Governor  Moore  said 
to  me  that  during  my  absence  Mr.  Cunningham  had  been  there  and 
interested  him  in  some  coal  fields  in  Alaska;  that  he  had  inquired  of 
friends  concerning  Mr.  Cunningham  and  knew  him  to  be  a  reliable^ 
sort  of  a  man,  and  he  believed  &om  his  statements  with  reference  to- 
these  coal  fields  that  an  investment  there  would  be  a  very  good  one^ 
and  if  I  desired  to  look  into  it  when  Mr.  Cunningham  came  to  Walla 
Walla  again  he  would  be  glad  to  introduce  me  to  him.  I  talked  with 
him  about  the  proposition.  I  can  not  remember  exactly  what  the  con- 
versation was,  but  finally  told  him  when  Mr.  Cunningham  came  to* 
Walla  Walla  I  would  be  glad  to  go  over  the  matter  with  him  and 
find  out  what  there  was  in  it. 

Q.  Well,  in  conversation  with  Governor  Moore,  did  you  learn  that 
Mr.  Cunningham  was  coming  or  was  going  to  come  there? — A. 
Yes,  sir.  i 

Q.  Do  you  recall  talking  that  matter  over  with  Governor  Moore* 
shortly  before  Mr.  Cunningham  did  come? — ^A.  As  I  recall  it,  it  was. 
only  a  very  short  time,  possibly  two  or  three  days.  I  think  he  had 
information  to  the  effect  that  Mr.  Cunningham  was  coming  and 
would  be  there  in  a  few  days. 

Q.  Now,  in  the  meantime,  after  talking  with  Governor  Moore,  did 
you  give  the  matter  any  other  consideration  ? — ^A.  Yes ;  I  thought  the- 
matter  over,  and  I  was  trying  to  figure  out  how  a  claim  in  Alaska 
would  be  valuable,  and  it  occurred  to  me  that  a  claim  there,  worked 
by  itself,  would  be  of  very  little  value  unless  it  was  a  very  good  claim, 
and  I  approached  my  attorney  upon  the  subject  of  whether  a  number 
of  claimants  could  agree  beforehand  to  combine  the  claims  after  they 
received  patents,  and  he  told  me  he  had  never  looked  up  that  question,, 
but  offhand  his  opinion  was  that  they  could  not. 

Q.  Did  you  discuss  that  question  with  Governor  Moore? — A.  I 
don't  know  whether  I  did  or  not.    I  don't  believe  I  did. 

Q.  Now^  you  may  tell  what  conversation  you  had  when  you  met 
Mr.  Cunningham. — ^A.  Well,  Mr.  Moore  brought  him  into  my  office 
and  introduced  him  to  me,  and  I  think  Mr.  Cunningham  had  with  him 
some  maps  of  this  district. 

Q.  What  sort  of  maps? — A.  Well,  I  don't  know  whether  they  were 
tracings  or  blueprints;  I  could  not  say. 

Q.  You  do  not  recall? — A.  I  rather  think  they  were  tracings  on 
tracing  paper,  and,  remembering  the  conversation  I  had  with  my 
attorney,  I  made  up  my  mind  if  1  took  a  claim  in  Alaska,  in  the  way 
of  a  coal  claim,  it  would  have  to  be  a  very  good  one.  I  did  not  care- 
to  have  one  that  had  little  or  no  value  shown  on  it  at  that  time.  So  I 
went  over  the  matter  very  carefully  with  Mr.  Cunningham  with  refer- 
ence to  where  the  best  measures  were  shown  on  the  surface,  and  after 
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his  business  very  well,  and  I  had  the  most  implicit  confidence  in  his 
integrity. 

Q.  I  believe  you  said,  Mr.  Finch,  I  am  not  clear  on  it,  that  you 
had  no  such  a^eement  as  that  indicated  to  you  by  Mr.  Sheridan  on 
what  he  termed  was  page  1  of  that  so-called  Cunnmgham  journal  ? — 
A.  What  was  the  question? 

Q.  I  believe  you  stated  that  you  had  no  such  an  agreement  as  that 
which  is  indicated  on  what  Mr.  Sheridan  called  page  1  of  the  so- 
called  Cunningham  journal  [indicating],  Government  Exhibit  3? — 
A.  No ;  I  never  heard  of  such  an  agreement  nor  did  I  know  anything 
about  the  journal. 

Q.  I  call  your  attention  also,  which  says:  "After  this  is  done,'^ 
reading  as  follows,  "After  this  is  done  each  subscriber  agrees  to  deed 
his  interest  to  the  company  for  the  purpose  of  developing  and  market- 
ing the  coal."  Did  you  have  any  such  agreement  as  that,  Mr. 
Finch? — ^A.  Never  had  any  such  agreement 

Mr.  Gbay.  That  is  all. 

Becross-examination  by  Mr.  Sh£ru)an  : 

Q.  Now,  Mr.  Finch,  I  understood  you  to  say  that  there  was  no 
understanding,  on  your  part  at  least,  that  anvthing  that  this  com- 
mittee did  down  at  Salt  Lake  City  in  the  conference  with  the  Gug- 
genheim interest  would  be  binding? — ^A.  Binding  on  all  the  entries? 

Q.  Binding  on  all  the  entries. — A.  Yes. 

Q.  I  now  invite  your  attention  to  this  statement  in  claimants'  Ex- 
hibit 4:  "All  the  parties  present  agree  to  ratify  the  action  taken  by  the 
committee."  What  did  you  understand  that  that  meant? — A.  I 
can't  remember  what  my  imderstanding  of  that  was  at  the  time.  I 
don't  remember  that,  being  a  party  of  the  transaction,  because  I  can 
remember  that  two  or  three  parties  would  not  have  subscribed  to  any 
such  a  motion  as  that  because  they  openly  demurred  to  the  matter 
and  expressed  doubt  about  it,  and  by  no  means  gave  their  complete 
assent. 

Mr.  SHERmAN.  That  is  all. 

(Witness  excused.) 

WALLA  WALLA  W.  BAKER,  a  witness  produced  on  behalf  of 
the  claimants,  being  first  duly  sworn  by  the  commissioner,  testified  as 
follows : 

Direct  examination  by  Mr.  Hughes: 

Q.  What  is  your  residence,  Mr.  Baker? — ^A.  Walla  Walla. 

Q.  How  long  have  you  lived  there? — ^A.  I  have  lived  there  since 
1862—1861. 

Q.  You  were  bom  there  then,  I  take  it? — ^A-  No,  sir;  I  was  bom 
in  Portland. 

Q.  What  is  your  age? — ^A.  I  was  bom  in  March,  1861. 

Q.  Mr.  Baker,  you  are  acquainted  with  Governor  Moore? — ^A.  Yes, 
sir. 

Q.  Did  you  ever  meet  Mr.  Cunninghsto  prior  to  or  about  the  time 
of  becoming  interested  as  a  party  in  this  case,  as  a  locator  of  a  claim 
in  the  Controller  Bay  district,  in  Alaska? — ^A.  Yes,  sir. 

Q.  Where  did  vou  first  meet  Mr.  Cunningham,  and  when? — ^A.  I 
met  Mr.  Cunningham  in  the  year  of  1903, 1  think  it  was;  along  in  the 
late  spring  or  early  summer. 


CUNNINGHAM  COAL  ENTBIES.  38& 

Q.  Did  you  know  him  or  had  you  ever  met  him  prior  to  that 
time? — A.  No,  sir;  I  had  not. 

Q.  Did  you  learn  about  these  coal  fields  from  any  other  person 
prior  to  the  time  of  meeting  Mr.  Cunningham  ? — ^A.  x  es,  sir. 

Q.  From  whom? — ^A.  From  Governor  Moore. 

Q.  Did  you  learn  from  Governor  Moore  that  he  had  authorized 
Mr.  Cunningham  to  locate  a  claim  for  him  ? — ^A.  I  understood  so. 

Q..  Mr.  Baker,  what  conversation  did  you  have  with  Governor 
Moore  in  relation  to  this  subject? — A.  Well,  I  had  been  away  from 
home,  I  think,  to  California,  and  on  my  return  Governor  Moore  said 
to  me  that  during  my  absence  Mr.  Cunningham  had  been  there  and 
interested  him  in  some  coal  fields  in  Alaska;  that  he  had  inquired  of 
friends  concerning  Mr.  Cunningham  and  knew  him  to  be  a  reliable 
sort  of  a  man,  and  he  believed  nrom  his  statements  with  reference  to> 
these  coal  fields  that  an  investment  there  would  be  a  very  good  onCv 
and  if  I  desired  to  look  into  it  when  Mr.  Cunningham  came  to  Walla 
Walla  again  he  would  be  glad  to  introduce  me  to  him.  I  talked  with 
him  about  the  proposition.  I  can  not  remember  exactly  what  the  con- 
versation was,  but  finally  told  him  when  Mr.  Cunningham  came  to- 
Walla  Walla  I  would  be  glad  to  go  over  the  matter  with  him  and 
find  out  what  there  was  in  it. 

Q.  Well,  in  conversation  with  Governor  Moore,  did  you  learn  that. 
Mr.  Cunningham  was  coming  or  was  going  to  come  there? — A. 
Yes,  sir. 

Q.  Do  you  recall  talking  that  matter  over  with  Governor  Moore 
shortly  before  Mr.  Cunningham  did  come? — ^A.  As  I  recall  it,  it  waa 
only  a  very  ^ort  time,  possibly  two  or  three  days.  I  think  he  had 
information  to  the  effect  that  Mr.  Cunningham  was  coming  and 
would  be  there  in  a  few  days. 

Q.  Now,  in  the  meantime,  after  talking  with  Governor  Moore,  did 
you  give  the  matter  any  other  consideration  ? — ^A.  Yes ;  I  thought  the 
matter  over,  and  I  was  trying  to  figure  out  how  a  claim  in  Alaska 
would  be  valuable,  and  it  occurred  to  me  that  a  claim  there,  worked 
by  itself,  would  be  of  very  little  value  unless  it  was  a  veir  good  claim, 
and  I  approached  my  attorney  upon  the  subject  of  whether  a  number 
of  claimants  could  agree  beforehand  to  combine  the  claims  after  they 
received  patents,  and  he  told  me  he  had  never  looked  up  that  question,, 
but  offhand  his  opinion  was  that  they  could  not. 

Q.  Did  you  discuss  that  question  with  Governor  Moore? — ^A.  I 
don't  know  whether  I  did  or  not.    I  don't  believe  I  did.    • 

Q.  Now,  you  may  tell  what  conversation  you  had  when  you  met 
Mr.  Cunningham. — A.  Well,  Mr.  Moore  brought  him  into  my  office 
and  introduced  him  to  me,  and  I  think  Mr.  Cunningham  had  with  him 
some  maps  of  this  district. 

Q.  What  sort  of  maps? — A.  Well,  I  don't  know  whether  they  were 
tracings  or  blueprints ;  I  could  not  say. 

Q.  You  do  not  recall? — ^A.  I  rather  think  they  were  tracings  on 
tracing  paper,  and,  remembering  the  conversation  I  had  with  my 
attorney,  I  made  up  my  mind  if  I  took  a  claim  in  Alaska,  in  the  way 
of  a  coal  claim,  it  would  have  to  be  a  very  good  one.  I  did  not  care 
to  have  one  that  had  little  or  no  value  shown  on  it  at  that  time.  So  1 
went  over  the  matter  very  carefully  with  Mr.  Cunningham  with  refer- 
ence to  where  the  best  measures  were  shown  on  the  surface,  and  after 
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discussing  the  matter  very  thoroughly  and  finding  out  and  getting 
such  information  as  I  could  concerning  it,  why,  I  told  him  I  would 
take  a  claim  there,  providing  I  should  have  a  certain  one,  but  I  don't 
remember  the  nimiber  of  the  claim ;  but  he  said  that  claim  was  taken, 
BJid  I  looked  at  the  proposition  and  finally  concluded  I  would  take 
what  was  termed  on  the  map  as  No.  8,  and  he  said  I  could  have  that 
one,  and  afterwards  I  got  a  receipt  from  him  to  the  effect  that  when  I 
sent  the  money  that  I  would  be  located  on  that  claim. 

Q.  Now,  was  anvthing  said  about  how  much  you  would  advance 
at  that  time? — A.  Yes;  Tasked  him  what  he  thought  the  claim  would 
cost  to  get  it  to  final  patent,  and  he  told  me  he  thought  it  would 
probably  cost  me  in  the  neighborhood  of  $3,000. 

Q.  Anything  said  about  now  much  you  would  have  to  pay  at  the 
beginning? — ^A.  Yes;  I  paid  him  $600,  or  shortly  afterwards  paid 
him  $600— paid  his  draft  on  me  for  $600. 

Q.  Was  anything  said  about  paying  off  the  parties  who  had  lo- 
cated or  squatted  on  this  claim?— A.  xes;  he  mentioned  that  fact; 
that  he  would  have  to  pay  them  off. 

Q.  Three  hundred  dollars  apiece? — A.  I  don't  remember  the 
amount. 

Q.  Now,  in  this  conversation  was  anything  said  that  brought  up 
the  subject  of  your  inquiries  that  you  had  made  from  your  attor- 
neys; brought  up  the  question  whether  these  claims  could  be  jointly 
operated  or  held  jointly? — A.  I  don't  remember.  I  really  think 
possibly  mention  was  made  of  it  I  might  have  said  something  about 
it,  but  I  don't  think  it  was  discussed.  My  views,  my  main  point 
there  was  to  get  just  as  good  a  claim  as  I  could  whicn  was  left,  to 
take  it. 

Q.  Was  anvthing — if  anything  was  said,  was  it  by  you  or  Mr. 
Cunningham  I— A.  I  think  I — ^well,  in  fact,  I  don't  remember  the 
discussion  about  that  point.  It  may  have  been  brought  up.  I  don't 
remember  the  details  of  the  transaction. 

Q.  Did  you  explain  to  Mr.  Cunningham  the  reason  why  you 
wanted  that  claim  or  the  claim  like  it  that  you  picked  out! — ^A.  I 
don't  know  as  I  gave  him  the  reason.    Possibly  I  did. 

Q.  Well,  in  the  course  of  that  conversation  was  there  any  agree- 
ment between  you,  or  anything  said  from  which  an  understanding 
might  arise  between  you  and  Mr.  Cunningham,  that  if  you  were 
located  on  this  claim  you  would  carry  it  forward  to  patent  for  the 
purpose  of  turning  it  over  to  a  corporation,  or  holding  it  in  con- 
junction with  others  to  be  operated  jomtly,  or  with  respect  to  holding 
it,  or  any  other  of  the  entrymen  that  he  represented  having  any 
interest,  directly  or  indirectly  in  your  claim,  or  your  having  any 
interest  directly  or  indiiectly  in  theirs? — ^A.  No,  sir;  there  was 
nothing^  of  that  kind  discussed  whatever. 

Q.  Was  there  any  such  talk  between  you  and  Governor  Moore? — 
A*  No,  sir;  not  that  I  remember  of. 

Q.  Well,  in  the  light  of  the  inquiries  you  made  of  your  attomeys2 
I  will  ask  you  whether  or  not  there  was  ever  an  understanding  of 
any  kind  between  you  and  Governor  Moore  or  any  other  entryman  at 
that  time,  or  subsequently,  that  anyone  should  be  interested  in  your 
claim^  or  you  interested  in  anyone  else's  claim,  or  that  your  claim 
should  be  held  in  common  with  any  or  all  of  tiie  claims  located  by 
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darenoe  Cunningham,  or  the  other  entrymen  defendant  in  this 
case? — ^A.  No,  sir. 

Q.  Now,  when  did  yotl  next  see  Mr.  Cunningham? — ^A.  Well,  I 
dont  remember  whether  I  saw  him  or  not  prior  to  the  time  that  I 
saw  him  at  the  Hotel  Spokane,  in  January,  1905.  He  may  possibly 
have  passed  through  Walla  Walla  and  1  may  possibly  nave  seen 
him  there,  but  I  do  not  recall  whether  I  did  or  not. 

Q.  You  do  recall,  however,  meeting  him  in  January,  1905? — As 
Yes,  sir. 

Q.  At  the  Spokane  Hotel? — ^A.  Yes,  sir. 

Q.  What  conversation  did  you  have  with  him  at  that  time? — ^A. 
At  that  time  he  introduced  me  to  his  brother^  Doctor  Cunningham. 
I  think  it  was  his  brother,  and  made  application  for  a  loan  on  some 
land  which  I  believed  is  located  in  Horse  Heaven  country. 

Q.  In  this  State? — ^A.  Yes;  in  this  State.  That  was  the  main 
topic  of  the  conversation  at  that  meeting.  There  was  some  reference 
made  to  the  Alaska  proposition.  I  asked  him  what  development  had 
been  done,  and  what  the  result  was,  and  what  was  shown  up  there, 
and  he  seemed  to  think  everything  had  been  ^oing  along  as  well  as 
could  be  expected,  and  he  told  me  that  the  claims  showed  up  very 
favorably. 

^  Q.  Up  to  that  time  had  Mr.  Cunningham  drawn  on  you  from 
time  to  time  for  expense  on  account  of  the  work  that  he  was  doing 
for  you? — ^A.  Yes.  sir.         ^  ^  t 

Q.  In  making  these  locations? — A.  Yes,  sir. 

Q.  Now,  Mr.  Baker,  I  show  you  a  power  of  attorney  taken  from 
the  government  files  in  coal  entry  No.  22.  of  the  j^ovemment  papers, 
pertaining  to  your  entry,  and  1  will  ask  you  if  you  executed  this 
power  of  attorney? — ^A.  Yes,  sir. 

Q.  Before  a  notary  public  named  Mr.  Jones? — ^A.  Yes,  sir. 

Q.  On  the  21st  day  of  October,  1904.  I  also  show  you  your  affi- 
davit made  on  that  day,  being  the  power  of  attorney  which  you 
have  just  identified,  and  I  will  ask  you  if  that  is  your  signature? — 
A.  Yes,  sir. 

Q.  Acknowledged  before  the  same  notary  public  on  the  same 
day? — ^A.  Yes,  sir. 

Q.  In  this  affidavit,  or  in  the  power  of  attorney,  I  believe  jou 
describe  yourself  as  a  person  claiming  an  entry  imder  the  provisions 
of  an  act  of  Congress  approved  April  28,  1904,  and  I  will  ask  you 
whether  you  had  seen  a  copy  of  that  law  prior  to  that  time,  or  had 
any  information  as  to  it,  except  that  general  information  that  a 
layman  has  with  respect  to  it? — ^A.  I  had  not  looked  at  the  law,  and 
never  saw  a  copy  of  it. 

Q.  Did  you  consult  any  attorney  with  regard  to  it? — ^A.  Only  at 
the  instance  that  I  stated  a  while  ago. 

Q.  That  was  prior? — ^A.  Yes,  sir. 

Q.  Now,  I  call  your  attention  to  the  following  language  in  this 
affidavit : 

I  farther  swear  that  I  am  now  in  the  actual  possession  of  the  said  coal 
land,  through  my  agent  and  attorney  in  fact;  I  make  entry  for  my  own  use 
and  benefit,  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other 
party. 

Was  that  statement  true  at  that  time? — ^A.  Yes,  sir. 
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Q.  Were  you  under  airjr  agreement,  or  had  you  ever  had  any  oon- 
Tersation  with  anyone,  from  which  an  understanding  or  inference 
miffht  be  drawn  that  in  making  this  entry  you  would  hold  it,  either 
to  be  transferred  to  some  corporation  organized  or  to  be  organized, 
or  for  the  benefit  of  some  association,  or  for  the  benefit  of  Mr.  Cun- 
ningham, or  of  any^  or  all  of  the  entrymen  represented  in  other  loca- 
tions by  Mr.  Cunningham,  in  whole  or  in  partf — -A.  No,  sir. 

Q.  Was  there  then,  or  had  there  been  prior  to  that  time,  any  under- 
standing between  you  and  anyone  else  that  any  other  person  should 
have  any  interest  whatever  in  your  claim? — ^A*  No,  sir. 

Q.  Other  than  yourself! — ^A.  No,  sir. 

Q.  Or  was  there  any  understanding  between  you  and  any  other 
person  that  your  claim  should  be  held  under  any  agreement,  directly 
or  indirectly,  that  it  should  be  operated  as  a  mine  in  conjunction  with 
the  claims  of  any  other  persons? — ^A.  No. 

Q.  I  call  your  attention,  Mr.  Baker,  to  a  paper  designated  applica- 
tion for  patent  contained  in  the  same  files  of  cash  entry  No.  22  as  being 
the  part  of  the  evidence  in  this  case  by  stipulation,  and  I  will  ask  you 
if  that  is  your  signature? — ^A.  Yes,  sir. 

Q.  You  sign  it  there  W.  W.  Baker? — A^  Yes ;  that  is  my  uisual  way 
of  signing  my  name. 

Q.  You  signed  it  on  the  17th  day  of  February,  1906  ? — A.  Yes,  sir. 

Q.  And  in  order  to  avoid  asking  any  unnecessary  questions,  but  to 
call  attention  to  certain  papers  which  exist  in  the  record,  I  will  ask 
you  if  the  fact  that  you  sign  it  W.  W.  Baker  required  you  to  explain 
or  make  subsequent  affidavit  explaining  the  fact  that  this  signature 
was  that  of  the  same  person  who  is  named  under  which  your  daim 
was  located?— A.  Yes. 

Q.  The  claim  was  located  in  your  full  name? — ^A.  Yes,  sir. 

Q.  By  which  you  were  christened  as  a  child? — A.  Yes,  sir. 

Q.  That  was  Walla  Walla  Willie  Baker?— A.  Yes. 

Q.  In  other  words,  your  father  in  christening  you  had  as  little 
thoufi^ht  of  the  application  of  that  name  to  you  as  a  man  as  some 
people  have  had  wnen  they  made  affidavit  of  the  significanoe  of  the 
term  used? 

(Witness  made  no  audible  answer.) 

Mr.  Hughes.  I  merely  call  attention,  Mr.  Sheridan,  to  these  mat- 
ters so  that  if  }rou  desire  to  introduce  these  affidavits  in  the  record  you 
may  do  so,  or  if  you  desire  any  further  expknation  regarding  them, 
thOT  bemg  in  evidence. 

Q.  Now,  Mr.  Baker,  I  call  your  attention  to  this  application  made 
by  you  which  reads  in  this  place,  after  referring  to  Mr.  Cunningham 
as  your  a^nt,  ^'  and  through  him  I  make  the  entry  for  my  own  use 
ana  benem:,  and  not  directly  or  indirectly  for  the  use  and  benefit  of 
any  othep  party."  Was  that  statement  true  at  the  time  you  made 
it? — ^A.  Yes;  that  is  correct. 

Q.  At  the  time — ^had  you  had  at  that  time,  or  at  any  time  prior 
thereto,  any  understanding  or  agreement  with  Mr.  Cunningham,  or 
Governor  Moore,  or  with  any  other  entrymen  defendants  in  this 
action,  or  with  any  other  person? — ^A.  No,  sir;  I  have  reference  to 
this  daim. 

Mr.  Hughes.  Permit  me  to  finish  my  question. 
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Q.  (Continuing.)  Had  you  any  understanding  by  which  any  per- 
son or  association  of  persons  should  have  any  interest  in  your 
claim? — ^A.  I  did  not^ 

Q  Or  by  which  you  were  under  any  obligation,  express  or  implied, 
to  thereafter  at  any  time  transfer  it  to  any  corporation  or  to  hold  it 
for  joint  operation  in  conjunction  with  the  claims  of  any  other  person 
or  persons? — ^A.  No,  sir. 

Q.  Mr.  Baker,  when  you  received  the  application  paper  sent  and 
forwarded  to  you  for  use  by  you,  was  your  attention  called  to  the 
fact  that  the  claim  was  differently  numbered  in  any  way  from  that 
which  you  had  selected  ? — ^A.  Yes. 

Q.  What  did  you  do  in  respect  to  that  matter? — ^A.  Well,  I  noticed 
my  application  called  for  some  claim  entirely  different  from  what  I 
had  picked  out,  and  I  complained  to  Mr.  Cunningham,  stating  those 
facts,  that  I  desired  him  to  put  me  back  on  the  same  claim  I  had 
originally  been  located  upon,  or  as  close  as  could  be,  under  the 
resurvey.    There  was  a  resurvey  made  in  the  meantime. 

Q.  Mr.  Baker,  did  you  take  any  other  steps  to  ascertain  whether  this 
new  claim,  whicn  was  located  under  the  resurvey,  or  the  new  survey, 
covered  suostantially  the  same  ground  as  your  original  claim ;  and  if 
so,  why  did  you  take  such  steps?— A.  Well,  I  had  at  that  time — ^I  had 
before  me  what  was  known  as  the  Haw.kins  report,  and  in  that  was  a 
map  of  the  district,  and  from  an  inspection  of  it  I  readily  saw  from  the 
courses  of  the  claims  drawn  on  it  that  this  claim  on  which  I  remem- 
bered being  located  on  was  different  from  the  one  I  had  formerly, 
and  I  wrote  the  land  office  and  asked  them  to  place  upon  the  map 
that  I  sent  them  the  names  of  the  locators  of  the  aifferent  claims,  and 
they  returned  it  to  me. 

Q.  You  wanted  to  see  on  what  name  your  claim  was  located? — ^A. 
Yes,  sir. 

Q.  Whether  there  was  any  error? — ^A.  Yes,  sir. 

Q.  Did  you  find  any  ?— A.  I  found  I  was  located  off  in  the  eastern 

r>rtion  of  the  district,  in  a  location  entirely  different  from  the  one 
was  located  on  originally,  according  to  my  original  a^eement. 

Q.  And  did  you,  at  that  time,  complain  to  Mr.  Cunningham  ? — ^A. 
Yes,  sir. 

Q.  You  were  then  ^ven  the — or  located  upon  the  claim  which  is 
described  in  this  application  as ^A.  No.  88, 1  think. 

Q.  Thirty-eight?— A.  Yes,  sir. 

Q.  And  that  came  about  by  reason  of  the  entryman  who  had  lo- 
cated that  claim  dropping  out  and  deeding  his  claim  to  you  ? 

A.  I  don't  know  anything  about  the  facts,  except  that  Mr.  Cun- 
ningham advised  me  he  thought  he  could  put  me  back  approximately 
in  me  original  district  by  getting  a  deed  from  some  other  party, 
which  he  afterwards  advised  me  he  did.  I  never  saw  the  deed  until 
yesterday. 

Q.  Yes;  I  found  it  among  these  papers,  but  I  do  not  find  it  this 
morning.  [Examining  papers.]  Here  it  is.  The  deed  I  referred  to 
is  a  derf  executed  on  the  6th  day  of  February,  1906,  by  William  H. 
Batting,  and  filed  in  the  land  omce  February  21, 1907,  being  one  of 
the  papers  contained  in  the  files  of  coal  entry  No.  22.  Did  you  sur- 
renc^r  and  abandon  the  location  which  had  been  ^ven  to  you  by 
Mr.  Cunningham,  or  that  had  been  assigned  to  you  in  the  resurv^, 
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to  which  y^ou  had  objected  ? — ^A.  I  do  not  think  there  are  any  papers 
sent  me  with  reference  to  this. 

Q.  You  never  made  application  for  it? — A.  No;  I  never  did. 

Q.  And  you  never  afterwards  took  any  steps  to  acquire  it  or  assert 
any  right  to  it? — ^A.  No,  sir.  I  advised  the  land  office  I  did  not  claim 
it  Tnat  was  recently.  They  notified  me  it  was  in  my  name  and  I 
advised  them  I  did  not  claim  it  and  never  did. 

Q.  Mr.  Baker,  did  you  receive  from  Mr.  Love  a  blank  form  of 
affidavit  to  execute? — ^A.  Yes,  sir. 

Q.  In  connection  with  this  entnr? — ^A.  Yes,  sir. 

Q.  Did  you  sign  and  forward  that? — A.  I  did. 

Mr.  Hughes.  I  do  not  find  it  among  the  papers  in  cash  entry  No.  22. 

Mr.  Sheridan.  I  also  observed  it  was  missmg  when  I  first  received 
the  jacket,  and  I  think  I  made  a  memorandum  on  the  list  of  papers. 

Mr.  Hughes.  It  was  mislaid  in  some  way. 

Q.  Did  you,  Mr.  Baker,  make  payment  to  the  Government? — A^ 
Yes,  sir. 

Q.  Did  you  receive  from  the  register  and  receiver  a  certificate  of 
entry  of  the  final  receipt? — ^A.  Yes,  sir. 

Q.  I  show  you  the  duplicate  contained  in  the  files  of  coal  entry 
No.  22,  and  I  will  ask  you  if  you  received  the  duplicates  of  each  of 
these  papers,  of  receiver's  certificate  from  the  receiver  and  certificate 
of  entry  from  the  register? — ^A.  Yes,  sir;  I  think  so. 

Q.  How  long  prior  to  the  date  of  these  papers  did  you  forward 
your  money  in  payment  of  the  government  price  for  your  coal  en- 
try?— A.  Before  1  received  these  papers? 

Q.  Yes. — A.  I  do  not  know.  I  thmk  it  was  possibly  a  month  or 
two. 

Q.  In  what  manner  did  you  forward  your  money,  and  to  whom? — 
A.  I  sent  a  draft  to  the  National  Bank  of  Commerce  instructing  them 
what  it  was  for  and  told  them  to  follow  the  instructions  of  Mr.  Cun- 
ningham with  reference  to  the  disposition  of  it. 

Mr.  Sheridan.  The  National  Bank  of  Commerce  in  Seattle? 

The  Witness.  Yes;  the  National  Bank  of  Commerce  in  Seattle. 

Q.  Mr.  Baker,  at  the  time  of  sending  your  money  to  the  Govern- 
ment and  at  the  time  of  receiving  final  receipt  and  certificate,  or  at 
any  time  prior  thereto,  had  you  any  understanding  or  agreement 
with  your  agent,  Mr.  Cunningham,  or  with  any  of  the  entrymen  de- 
fendant in  this  action  or  proceeding,  or  with  any  other  person  or  per- 
sons, that  you  were  making  this  payment  and  securing  patent  to  this 
coal  claim  for  the  purpose  of  turning  it  over  to  any  corporation  or- 
ganized or  to  be  organized  ? — A.  No,  sir. 

Q.  Or  for  the  purpose  of  turning  it  over  to  any  association  of  jjer- 
sons  to  be  owned  or  to  be  operated  oy  such  association? — A.  No,  sir. 

Q.  Did  you  have  any  understanding  or  agreement  with  any  other 
persons  whomsoever  that  any  person,  association  of  per^ns,  or  cor- 
poration should  then,  or  at  any  time  thereafter,  have  any  interest 
in  tibat  claim  other  than  yourself? — ^A.  I  did  not. 

Q.  According  to  the  evidence  in  this  proceedings  it  appears,  from 
Claimants'  Exhibit  3,  that  the  meeting  of  certain  of  the  defendant 
entrymen  was  held  in  the  office  of  Fmch  &  Campbell  in  this  city, 
Spokane,  Wash.,  on  the  16th  day  of  May,  1907.  Were  you  present  at 
tiiat  meeting? — ^A.  No. 
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Q.  Do  you  recall  whether  you  received  any  notice  of  that  meet- 
ing?— ^A.  Well,  I  presume  I  did.    I  do  not  recall  the  facts. 

Q.  Did  you  authorize  anyone  to  represent  you  at  that  meeting  t — 
A.  Na  sir. 

Q.  I  show  you  Clainiants'  Exhibit  No.  8  and  ask  you  if  you  can 
recall  whether  you  received  a  copy  of  the  proceedings  of  that  meet- 
ing, a  copy  of  this  exhibit  [handing  paper  to  witness]  7— A.  I  think  so. 

Q.  Did  you  discuss  with  any  omer  of  the  defendant  entrymen,  or 
anyone  else,  the  question  of  the  negotiations  with  Mr.  Eccles  or  with 
the  Guggenheims,  or  in  any  other  respect^  the  leasing  of  your  coal 
claim  or  the  organization  of  a  company  in  which  each  one  should 
secure  any  stock? — ^A,  I  had  some  talk  with  Governor  Moore  before 
he  went  to  Salt  Lake. 

Q.  That  was  after  the  meeting  in  July,  or  before  the  meeting  in 
July,  to  which  I  wish  to  call  attention,  but  before  doing  so,  I  want  to 
ask  you  if  in  pursuant  of  the  following  paragraph,  I  now  quote  from 
Claimants'  Exhibit  3,  "  That  the  committee  should  secure  deeds  to 
ihe  mining  claims,  and  issue  receipts  therefor  and  take  all  necessary 
steps  to  complete  the  organization  of  the  company  ready  for  the 
transaction  ox  business,''  you  were  requested  to  make  a  deed  of  your 
claim  to  the  Union  Trust 'Company,  or  any  such  deed  or  formal  deed 
was  sent  to  you  for  execution? — ^A.  Yes,  sir. 

Q.  Who  sent  it  to  you  ? — ^A.  Well,  I  could  not  say.  I  believe  it  was 
sent  by  some  attorney  in  Spokane. 

Q.  What  did  you  ao  with  it? — ^A.  Well,  I  looked  it  over  and  threw 
it  into  the  wastebasket. 

Q.  Now,  I  call  your  attention  to  Claimants'  Exhibit  4,  which  pur- 

Sorts  to  be  a  record  of  proceedings  of  the  meeting  held  on  the  16th 
ay  of  July,  1907,  in  the  city  of  Spokane,  and  ask  you  if  you  were 
present  at  mat  meeting  ? — ^A.  No,  sir ;  I  was  not. 

Q.  Did  you  authorize  anyone  to  represent  you  at  that  meeting? — 
A.  No,  sir;  I  did  not. 

Q.  Do  you  recall  whether  you  received  a  copy  of  this  exhibit  4? — 
A.  I  do  not  recall  it.    Very  likely  I  did. 

Q.  By  the  record  of  this  meeting  it  appears  that  Mr.  Campbell 
and  Mr.  Cunningham  and  Ex-Governor  Moore  were  appointed  as  a 
committee  to  ^o  to  Salt  Lake  for  the  purpose  of  conducting  such 
negotiations  with  Mr.  Eccles  on  the  20th  day  of  July  following  that 
meeting.  Your  attention  was  in  some  way  called  to  that  fact, 
wasn't  it? — A.  Yes,  sir. 

Q.  Whether  by  a  copy  of  this  or  from  information  from  Governor 
Moore  or  somebody  else? — ^A.  He  told  me  he  was  going.  I  think  I 
received  it  from  him. 

Q.  Now,  you  have  already  stated  you  had  some  conversation  with 
Governor  Moore  on  that  suoject.  I  will  ask  you  to  state  what  that 
conversation  was  prior  to  the  time  when  he  went  as  a  member  of  this 
committee  to  Salt  Lake,  giving  as  near  as  you  can  the  substance  of 
it. — A.  Well,  I  think  the  result — the  substance  of  that  conversation 
was,  as  I  stated  to  the  governor,  that  I  thought  before  going  to  ap- 
proach anybody  on  this  subject — in  my  mind  I  had  not  thoroughly 
considered  at  tnat  time  that  we  had  a  right  to  sell  these  claims,  even 
if  we  had  an  opportunity.  Further  than  that,  I  thought  that  the 
claims,  under  the  present  state  of  development,  would  not  enable  us 
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to  secure  a  price  that  would  warrant  us  in  doin^  it.    I  did  not  think 
we  could  make  a  good  bargain  out  of  it.    It  did  not  appeal  to  me. 

Q.  Did  you  express  to  him  what  your  position  or  view  would  be 
in  respect  to  this  claim? — ^A.  Well,  I  coula  not  saj  now  that  I  made 
special  mention  of  that,  but  I  made  it  clear  to  hmi  I  did  not  think 
it  wise  to  undertake  it. 

Q.  Now,  after  he  returned  on  the  committee,  did  you  receive  a 
copy  of  the  proposition  that  was  made  by  the  committee  to  Mr. 
Ecclesf  I  show  jou,  for  the  purpose  of  refreshing  your  memory, 
Government  Exhibit  10,  which  is  the  paper  to  which  my  question 
refers. 

(Witness  examines  paper.) 

A.  Well,  I  can't  say  that  I  received  this,  but  I  talked  the  matter 
over  with  the  governor  after  he  had  returned  and  he  told  nae  the 
terms  of  the  proposition  they  were  considering,  and  that  is  all. 
Whether  he  had  tnis,  I  don't  know.  I  thought  he  had  either  this 
or  some  other  memorandum  with  reference  to  it,  setting  out  the 
terms,  and  after  considering  them  I  told  him  that  they  did  not  inter- 
est me  at  all ;  I  did  not  think  it  would  be  wise  to  undertake  it.  Proba- 
bly I  received  this,  but  I  would  not  say,  and  I  knew  at  that  time 
wnat  the  terms  of  it  were. 

Q.  Did  you  state  to  him,  or  to  any  other  member  of  the  committee, 
to  any  other  of  the  entrymen,  what  your  position  would  be  with  re- 
spect to  your  claim,  as  to  whether  you  would  consent  to  sell  your 
claim  or  turn  it  over  to  a  corporation  for  any  sudi  purpose? — A.  I 
told  him  that  it  did  not  interest  me.    That  meant  the  same  thing. 

Q.  Did  you  learn  from  anyone  subsequent  to  that  time  what  was 
the  fate  of  that  proposition? — A.  Oh,  yes;  I  heard  it  had  fallen 
through.    I  don't  know  who  told  me,  but  I  heard  that. 

Q.  Mr.  Baker,  were  you  at  any  time  after  that  favored  by  any  com- 
munication from  one  li.  R.  Glavis? — ^A.  Yes;  I  had  a  letter  froro 
him. 

Q.  Did  it  contain  a  copy  of  the  affidavit  that  was  requested  of 
ou  to  sign  and  return? — A.  It  contained  a  copy  of  an  affidavit  made 
y  Cunningham. 

Q.  What  is  it? — ^A.  I  say  it  contained  a  copy  of  an  affidavit  pur- 
porting to  have  been  made  by  Cunningham  and  he  wished  me  to 
verify  the  Cunningham  affidavit,  if  I  remember  right. 

Q.  What  did  you  do  with  respect  to  it? — ^A.  I  simply  laid  it  to 
one  side,  and  I  did  not  execute  it. 

Q.  Why  not? — A.  Well,  there  were  some  statements  in  there  that 
were  not  true,  according  to  my  way  of  looking  at?  it. 

Q.  Did  you  examine  the  affidavit  carefully? — ^A.  Yes,  sir. 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  Pugh: 

Q.  You  stated  it  was  in  1903,  did  I  understand  you,  Mr.  Baker, 
that  you  became  interested A.  Yes,  sir. 

Q.  In  the  Alaska  coal  fields  ?— A.  Yes ;  in  1903. 

Q.  Was  it  in  that  year  that  you  first  secured  a  location?— A.  I  pre- 
sume the  location  was  made  for  me  in  that  year,  yes ;  that  is  the  way 
I  imderstood  it. 

Q.  Do  you  know  what  kind  of  a  location  it  was?  That  is,  under 
what  law  it  was  made? — ^A.  I  could  not  say  positively  that  I  heard 
it    I  don't  believe  I  ever  saw  that  location  myself. 
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Q.  Did  you  at  that  time  know,  or  did  you  learn  from  Mr.  Cun- 
ningham or  any  other  person,  that  other  persons  were  securing  other 
locations  in  the  same  locality? — ^A.  Yes,  sir;  I  did. 

Q.  Were  the  names  of  those  persons  known  to  you  or  anjr  of 
them? — ^A.  I  think,  at  the  time  ne  approached  me  on  the  subject, 
why,  he  told  me  that  Mr.  Finch  and  Mr.  Campbell,  and  of  course 
I  knew  Governor  Moore  had,  because  he  introduced  me  to  him;  and 
possibly  two  or  three  or  four  others,  but  I  do  not  recall  the  names 
of  them. 

Q.  And  did  you,  before  making  your  location,  have  any  conference 
or  communication  of  any  kind  with  any  of  these  other  persons  other 
than  with  Governor  Moore,  as  you  have  already  testified  to? — ^A. 
None  other  than  him. 

Q.  None  with  anybody  else? — ^A.  No,  sir. 

Q.  You  have  stated  it  was  your  opinion  at  that  time  that  you  did 
not  care  to  make  a  location  unless  you  secured  a  very  desirable  claim 
or  unless  you  could  work  it  in  conjunction  with  some  other  daim, 
did  you  not? — ^A.  I  think  I  said  that  if  from  the  advice  I  had  re- 
ceived from  my  attorney,  I  had  concluded  that  I  would  not  care  to 
locate  a  claim  in  that  district  unless  I  had  a  very  good  claim,  because 
my  attorney  told  me  in  that  offhand  opinion  that  it  would  not  be  legal 
to  agree  to  combine  with  other  claims. 

Q.  You  state  your  first  opinion  was,  if  I  remember  it,  that  the  claim 
if  worked  by  itself  would  be  of  very  little  value? — A.  A  poor  claim 
would  not  do  me  any  good,  but  if  I  got  a  good  claim  it  would  not  be 
so  bad ;  but,  anyhow,  I  thought  that  I  would  take  a  chance  on  that 
and  I  tihought  I  had  better  get  the  best  thing  that  I  could. 

Q.  You  thought  if  you  got  a  very  valuable  claim  you  would  be 
better  off? — ^A.  Well,  yes;  Ithought  that  would  be  better. 

Q,  Well,  then,  did  Mr.  Cunningham  make  any  representation  to 
you  concerning  the  intentions  of  these  other  people? — ^A.  No,  sir. 

Q.  To  handle  them  together  for  the  purpose  of  operation  and 
development? — A.  No,  sir. 

Q.  And  no  representation  concerning  the  future  disposition  to  be 
made  of  the  title  which  you  might  acquire? — ^A.  No;  never  did. 

Q.  Did  you  know  Mr.  Cunningham  represented  those  other  persons 
who  were  making  some  locations? — ^A.   les;  he  stated  so. 

Q.  And  you  learned  that  from  him  ? — A.  Yes ;  I  did. 

Q.  What  did  Mr.  Cunningham  represent  to  you  concerning  the 
compensation  which  he  would  be  entitled  to  or  would  expect? — ^A.  He 
said  nothing  whatever  to  me. 

Q.  Nothing  whatever  ? — A.  Nothing  whatever. 

Q.  Did  you  have  any  understanding  yourself  or  any  idea  of  what 
you  would  probably  be  required  to  pay? — A.  Why,  I  think  the  con- 
clusion that  I  had  from  his  conversation  was  this:  That  my  claim 
would  cost  me  approximately  $3,000  by  the  time  it  went  to  patent. 
I  presumed  that  from  what  was  said  that  would  include  the  expense 
01  whatever  he  might  wish  to  charge  for  his  services. 

Q.  Did  Mr.  Cunningham  give  you  that  information  or  make  that 
suggestion  to  you  that  it  would  "cost  you  $3,000  ? — A.  I  asked  him 
that.    He  said  that  it  would  cost  $3,000. 

Q.  That  is  the  total  cost  to  you  ? — ^A.  Yes,  sir. 

Q.  Did  you  ever  afterwards  learn  what  his  compensation  was,  if 
anything? — ^A.  Nothing  definite  in  that  respect.    I  saw,  I  think,  on 
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some  of  his  reports  an  account  in  which  he  said  salary  account,  and  I 
presumed  his  salary  was  in  that,  possibly  with  some  others;  I  did  not 
inquire  into  it 

Q.  You  don't  know  except  as  you  have  seen  it  in  these  accounts 
whether  you  paid  him  anytning  lor  his  services? — ^A.  I  presume  he 
has  charged  me  with  his  services.  I  do  not  know  positively.  I  never 
asked  him. 

Q.  Now.  you  subsequently  made  a  new  or  amended  location  under 
the  law  of  1904?— A.  Yes,  sir. 

Q.  And  whatever  agreement  as  to  his  compensation  that  existed 
with  reference  to  prior  locations  still  continued? — A.  Well,  it  did 
not  exist,  as  I  said ;  but  if  it  had  it  certainly  continued,  because  there 
was  nothing  new  about  it.    I  do  not  recollect  anything. 

Q.  Well,  whatever  understanding  he  had  with  respect  to  compensa- 
tion with  respect  to  the  former  location  continued  with  respect  to 
the  second  location? — ^A.  Yes;  I  supposed  that  continued  on,  gen- 
erally. 

Q.  You  had  no  other  or  different  understanding? — ^A.*No,  sir. 

Q.  Had  you  ever  had  any  experience,  Mr.  Baker,  m  mines  or  mining 
investments? — A.  Oh,  I  had  taken,  as  people  sometimes  call,  a  flyer; 
yes.  without  any  returns  to  myself. 

Q.  Did  you  then  know  of  any  usage  or  custom  in  mining  districts 
or  prevalent  among  miners ^A.  No,  sir;  I  don't. 

Q.  Wait  until  I  miish.    ^fixing  the  compensation  of  attorneys  in 

fact,  or  locators? — ^A.  No,  sir;  I  did  not. 

Q.  Then  you  had  absolutely  no  means  of  determining,  or  knowing, 
what  Mr.  Cunningham  might  expect  to  receive  from  you  as  the  value 
of  his  services? 

Mr.  Hughes.  I  think  I  will  object  to  that  for  the  reason  that  the 
question  in  substance  has  been  propounded  and  fully  answered. 

Mr.  PuGH.  I  ask  these  questions  for  the  purpose  of  ascertaining 
what  his  purpose  and  idea  was. 

The  Commissioner.  Answer  the  question. 

A.  Bead  the  question. 

^Question  read.) 

A.  I  had  no  means  of  knowing  except  in  a  general  wav;  he  gave 
me  a  general  idea  that  the  claim  was  costing  me  about  $8,000,  and 
I  presumed  that  he  would  take  a  portion  of  that  for  his  services.  I 
had  no  conversation  whatever  upon  that  subject  with  him. 

Q.  You  had  been  engaged  in  business  for  some  time,  Mr.  Baker? — 
A.  Oh,  yes. 

Q.  Involving  considerable  business  transactions? — ^A.  Yes,  sir. 

Q.  Is  it  ever  your  practice  to  enter  into  this  sort  of  knowledge 
of  what  your  liability  would  be? — ^A.  Well,  business  propositions 
are  a  little  bit  different  things,  and  are  m)verned  by  entirelj  different 
rules.  But  I  thought  I  could  trust  Mr.  Cunningham,  smce  I  had 
known  him,  and  in  the  matter  of  salary  I  would  have  to  pay  him 
what  was  right — I  would  have  to  pay  him  reasonablv  well,  and  I 
knew  that  I  had  certain  rights  which  if  he  undertook  to  overstep, 
probably  I  would  be  able  to  maintain. 

Q.  Now,  you  state  up  to  the  time  you  received  that  final  receipt 
and  certificate  you  had  no  conference  or  convpsation  or  understand- 
ing of  any  kind  with  other  locators  concemmg  the  future  disposi- 
tion or  development  of  your  property  ? — A.  No,  sir ;  I  did  not 
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Q.  In  SO  far  as  you  were  concerned  you  did  not,  up  to  that  time, 
have  any  definite  plan  or  purpose  in  that  respect? — A.  No,  sir. 

Q.  You  were  proposing  to  make  an  investment  of  a  considerable 
magnitude  in  these  lands,  were  you  not,  Mr.  Maker? — ^A.  As  stated 
I  thought  it  would  cost  me  $3,000. 

Q.  And  you  knew,  I  guess,  that  they  were  in  a  distant  and  remote 
region  and  difficult  of  access  ? — ^A.  Yes.  sir. 

Q.  And  would  require  some  means  or  transportation  ?— A.  Yes,  sir. 

Q.  The  value  of  the  land  depended  altogether  upon  the  coal  con- 
tents and  upon  the  securing  of  those  contents,  didn^t  it? — A.  Yes, 
sir:  that  is  my  understanding. 

Q.  Now,  Mr.  Cunnin^am  made  the  location  for  you,  and  did  he, 
from  time  to  time,  advise  you  in  writing  or  otherwise  concerning 
the  progress  of  the  development  work? — ^A.  I  got  reports  from  him; 
yes. 

Q.  The  purpose  for  which  he  was  making  expenditures  of  the 
money  you  sent  him? — ^A.  I  had  reports  from  him. 

Q.  I  am  going  to  ask  you  to  examine  the  paper  which  I  now 
hand  you,  wnich  is  in  eviaence  as  Government  Exhibit  6,  and  state 
whether  or  not  you  ever  received  that  paper  or  a  copy  of  it  [witness 
handed  paper]! — ^A.  Yes;  very  likely  I  received  it.  I  could  not 
identify  this  particular  paper,  but  I  think  I  received  all  the  reports 
that  he  made ;  very  likely ;  but  I  do  not  remember  this  particular  one. 

Q.  You  do  not  remember  whether  you  gave  this  paper,  if  you 
received  it,  any  consideration  ? — ^A.  Oh,  yes ;  I  read  it  carefully,  and 
it  is  very  likely  I  received  it. 

Q.  I  will  read  you  this  language  from  the  second  paragraph  on 
the  first  page  of  that  paper:  |^Our  full  development  to  date  has 
proven  very  satisfactory.    While  not  prepared  to  say  there  is  no 

auestion  about  the  permanency  or  character  of  our  coal,  I  will  state 
[lat,  so  far  as  known,  its  quality  is  superior  to  anything  known  on 
the  Pacific  coast"  Did  you,  at  the  time  you  received  the  paper,, 
notice  the  use  of  the  possessive  pronoun  '^  our  "  in  describing  the  prop- 
erties and  its  contents?— A.  Why,  I  noticed  that  was  in  the  paper, 
but  I  can  not  say ;  I  noticed  that  he  used  this  in  some  of  the  papers, 
of  course. 

Q.  I  also  read  to  you  this  language  from  the  fifth  para^aph  from 
the  same  page :  "  Our  development  on  Trout  Creek  this  wmter,  where 
all  our  work  is  being  concentrated,  consists  of  four  tuimels,"  etc. 
You  can  not  recall  whether  you  noticed  that  language  in  this  paper? — 
A.  I  think  the  same  answer  would  apply  to  that  as  that  1  made 
before.    I  got  the  paper ;  probably  I  saw  it. 

Q.  Yes;  you  make  the  same  answer  to  the  same  question  as  to 
othar  expressions  in  that  same  paper? — ^A.  Yes,  sir. 

Q.  With  reference  to  the  use  or  the  pronoun  '^  our  "  in  there  in  each 
one? — ^A.  Yes;  I  generally  read  those  things  over  pretty  carefully, 
and  I  probably  saw  it. 

Q.  I  am  ^ing  to  ask  you  to  examine  the  paper  which  I  now  hand 
you,  which  is  in  evidence  as  Government  Exhibit  6,  and  ask  you  to 
state  whether  you  ever  received  that  paper  or  a  copy  of  it  [P^P®^ 
handed  to  witness]. — ^A.  I  think  so.  I  remember  that  I  Imew  that 
tliey  had  selected  a  man  to  go  to  Alaska  to  investigate  these  claims, 
and  tell  them  what  the  reasonable  value  of  it  was,  and  I  think  very 
likely  this  was  a  notice  that  I  got. 
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Q.  With  reference  to  that  paper,  I  wish  to  ask  you  whether  your 
attention  was  drawn  to  the  use  of  the  plural  possessive  pronoun 
^'  ours  "  in  speaking  of  the  title  to  the  property  to  the  claims  in  this 
group  ? — ^A.  I  read  the  paper,  and  probably  saw  the  use  of  the  word 
referred  to. 

Q.  I  am  going  to  read  to  you  this  paragraph  from  page  2  of  that 
paper: 

Mr.  Hawkins  finds  four  of  our  claims  of  little  value  for  coal,  so  far  as  can  be 
determined  at  the  present  time,  but  as  they  contain  heavy  timber,  he  recom- 
mends their  being  held  for  that  purpose.  And  as  I  have  located  four  other 
claims,  taking  the  dip  of  aU  the  coal  measures,  no  one  will  be  any  the  loser 
thereby. 

I  will  ask  you  to  state  whether  you  noticed  that  particular  state- 
ment— ^A.^  Very  likely  I  did,  if  I  read  the  paper,  and  if  I  received 
it  I  read  it. 

Q.  Do  you  remember  about  considering  this! — A.  No;  I  don't 
remember  that  I  received  the  paper  at  all,  but  very  likely  I  did.  I 
do  not  recall  it. 

Q.  Have  you  any  recollection  of  what  you  thought  at  the  time  of 
the  use  of  that  expression  or  that  statement? — ^A.  I  do  not  think  I 
drew  any  conclusion,  if  I  read  the  paper.  Now,  I  might  say  I  don't 
know  whether  I  received  that  paper,  out  if  I  did,  I  probably  heard 
it ;  but  as  to  drawing  any  conclusions,  I  don't  know  that  I  drew  any 
conchisions,  and  if  1  did,  I  do  not  remember  them. 

Q.  You  only  own  one  claim,  which  you  now  hold! — ^A.  Yes;  that 
is  all  that  I  know  of. 

Q.  And  when  he  spoke  of  "  four  of  our  claims  "  did  you  know  what 
claims  he  was  referring  to? — ^A.  Well,  if  I  read  the  paper,  I  did 
not ;  no. 

Q.  You  never  called  Mr.  Cunningham's  attention  to  the  use  of  this 
language! — ^A.  No,  sir;  I  did  not. 

Q.  In  this  statement  is  a  description  of  the  property! — ^A.  No,  sir. 

Q.  Or  criticise  it  in  any  way? — A.  No,  sir;  I  did  not. 

Q.  I  am  going  to  ask  you  to  look  at  these  two  papers  whidi  I  now 
hand  you,  both  being  statements  of  account  and  having  been  marked 
"  Government  Exhibits  8  and  9,"  and  ask  you  to  state  if  you  received 
copies  of  these  papers  [handing  paper  to  witness]. — A.  I  think  I 
received  that  one  [referring  to  Government  Exhibit  8],  and  I  re- 
member this  one  [referring  to  Government  Exhibit  9].  I  likely  did. 
I  think  he  sent  them  all  to  me. 

Q.  These  papers  did  indicate  to  you,  Mr.  Baker,  that  Mr.  Cun- 
ningham was  placing  in  one  fund  all  the  money  he  received? — ^A. 
Yes,  sir. 

Q.  And  making  expenditures  from  a  central  fund  for  the  common 
benefit  of  all  the  claimants! — A.  I  think  so. 

Q.  In  other  words,  what  development  work  was  being  carried  on 
there  was  joint  and  common? — ^A.  I  did  not  inquire  particularly 
as  to  what  work  he  was  doing.  I  was  leaving  that  wnole  matter 
to  him,  and  I  did.  I  had  the  understanding  that  he  was  spending 
more  on  some  of  these  claims  than  he  was  on  others,  but  where  he 
was  doing  it  or  how  much  on  each  one,  other  than  are  set  forth  in  the 
reports,  I  had  no  knowledge  other  than  as  set  forth  in  the  reports 
as  I  got  them. 

Q.  You  stated  that  Mr.  Glavis  transmitted  to  you  and  asked  you 
to  execute  an  affidavit  concerning  your  claim? — ^A.  Yes,  sir. 
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Q.  And  any  agreement  you  made  concerning  the  disposition  of  your 
title,  and  you  stated  that  you  laid  that  affidavit  aside  after  reading  it 
and  never  executed  it? — A.  No;  I  never  executed  it  to  my  knowledge. 
^  Q.  Your  reason  for  that  was  it  contained  statements  you  could  not 
give  your  consent  to  ? — ^A.  There  were  statements  in  there  that  I  con- 
cluded were  not  true. 

Q.  Do  you  remember  what  those  statements  were? — ^A.  Well,  I 
have  not  looked  at  the  affidavit,  I  don't  think,  in  recent  times,  but  I 
think  the  affidavit  began,  I  remember,  by  sajning  I  was  acquainted 
with  most  of  the  other  entrymen.  Well,  I  knew  at  that  time  probably 
seven  or  eight  of  them,  and  some  of  them  very  little,  simply  met  them ; 
and  it  further  stated  that  some  statement  with  reference  to  the  dis- 
position of  the  claim,  which  statement  was  not  true. 

Q.  Did  you  address  any  communication  to  Mr.  Glavis  indicating  to 
him  what  your  position  was  as  to  that  affidavit? — ^A.  No,  sir;  I  thmk 
not.    I  don't  believe  I  did. 

Q.  You  knew  that  he  was  investigating  the  validity  of  your  claim 
for  the  Government  ? — A.  I  don't  Iniow  that  I  had  my  attention  called 
to  it  before  that  time.  Prior  to  that  time  I  had  no  notice  that  Mr. 
Glavis  was  in  the  field. 

Q.  He  transmitted  that  affidavit  by  letter? — ^A.  I  think  so. 

Q.  That  letter  stated  to  you  the  purpose  for  which  it  was  being 
secured? — A.  Yes,  sir. 

Q.  And  you  laid  it  aside  and  paid  no  response  to  that  letter? — ^A. 
No ;  I  didn't  write  him,  I  don't  think. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
till  2  o'clock  p.  m.  of  said  day.) 


December  7,  1909—2.30  p.  m. 

INQITIRT  RESUMED. 

Appearances:  Mr.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  coimsel 
for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel 
for  the  claimants. 

W.  W.  BAKER  on  the  stand. 

Cross-examination  (resumed)  by  Mr.  Shertoan: 

Q.  Mr.  Baker,  I  wish  to  invite  your  attention  to  power  of  attor- 
ney executed  by  you  on  the  21st  dav  of  October,  1904,  which  is  part 
of  the  original  entry  papers  already  in  evidence,  by  stipulation  of 
counsel.  1  wish  to  ask  you  if  vou  can  recall  from  whom  you  re- 
ceived this  power  of  attorney. — ^A.  No,  sir;  I  don't  believe  that  I  can 
remember  who  that  came  from. 

Q.  From  the  time  of  the  location  of  your  claim  down  to  and  in- 
cluding the  final  certificate,  did  you  consult  counsel  in  connection 
with  this  coal  claim  of  yours? — A.  From  what  time  did  you  say? 

^Question  read.) 

Q.  When  you  received  your  final  receipt? — ^A.  Yes,  I  think  so. 

Q»  I  believe  you  referred  to  having  so  done  in  your  direct  testi- 
mony, having  consulted  your  attorney. — ^A.  That  was  before  I  saw 
Mr.  Cunnin^am. 

Q.  Well,  now.  who  was  this  attorney  to  whom  you  referred? — 
A.  I  consulted  tne  firm  of  Sharpsten — o.  L.  and  V.  S.  Sharpsten. 
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Q.  Of  what  city! — ^A.  Walla  Walla.  I  think  the  consultation  I 
referred  to  in  my  direct  testimony  was,  I  think  it  was  B.  L.,  the  old 
gentleman. 

Q.  Down  to  and  including  the  time  of  final  receipt  did  you  con- 
sult any  other  attorney  ? — ^A.  No,  no  other  counsel. 

Q.  Mr.  Baker,  I  now  invite  your  attention  to  Government  Ex- 
hibit 29,  which  contains  the  articles  of  incorporation  of  the  Behring 
Eiver  Railroad,  and  ask  jon  to  state  what  you  know,  if  anything, 
concerning  this  or^nization  [hands  witness  i)aper]. — ^A.  I  never 
seen  them  before.    1  don't  know  anything  about  it. 

Q.  Have  you  any  interest  in  such  an  organization?— *A.  No,  sir. 

Q.  Or  have  you  had? — A.  No,  sir. 

Q.  I  now  hand  you  a;  paper  purporting  to  be  signed  by  you,  and 
ask  you  to  state  what  it  is  [hanas  witness  paper]. — ^A.  This  is  a 
letter  to  H.  K.  Love,  Juneau,  Alaska,  in  which  1  referred  to  an  affida- 
vit that  I  had  made,  and  I  say  in  that  that  I  had  expended  $2,250, 
and  I  add  that  the  amount  should  be  $3,850,  provided  it  was  proper 
to  include  in  that  the  $1,600  purchase  price  which  I  paid  the  Gov- 
ernment; $2,250  was  ^e  amount  I  expended  over  and  above  the 
$1,600. 

Q.  This  is  your  signature  [hands  witness  paper]  ? — ^A.  Yes. 

Mr.  Sheridan.  I  offer  this  letter  in  evidence  as  Government  £x- 
hilbit  No.  40. 

(Paper  admitted  in  evidence  and  marked  '^Government  Exhibit 
No.  40.") 

Q.  I  now  hand  you  another  paper  purporting  to  be  simied  by  you, 
and  ask  you  to  state  what  it  is. — A.  This  is  a  letter  to  Mr.  Love  in 
which  I  am  sending  him  an  affidavit  used  in  connection  with  coal 
claim  No.  38.  I  have  said  in  there,  "  That  I  have  changed  the  word- 
ing somewhat  from  the  form  that  you  sent  me.  Trust  you  will  find 
the  same  satisfactory^."    And  I  signed  my  name  there. 

Q.  That  is  your  si^ature  [showing  to  witness]  ? — ^A.  Yes. 

Mr.  Sheridan.  I  oner  this  letter  in  evidence  as  Government  Ex- 
hibit No.  41. 

(Paper  admitted  in  evidence  and  marked  ^  Government  Exhibit 
No.  41.") 

Q.  I  now  hand  you  a  paper  purporting  to  be  signed  by  you,  and 
ask  you  to  state  what  it  is. 

^.  Hughes.  Pardon  my  interrupting,  but  wouldn't  it  be  sufficient 
to  a^  him  if  it  is  his  signature,  and  if  he  wrote  it.  He  has  been  de- 
scribing the  wording  ox  the  contents,  and  that  would  be  an  unneces- 
sary repetition. 

Q.  Y  ou  may  very  briefly  identify  it. — ^A.  This  is  the  letter  I  wrote 
to  Governor  Moore  at  Washington  when  he  was  there  in  1907,  asking 
him  to  see  that  certain  affidavits  that  were  there  were  signed  one 
way  and  mine  signed  the  other  way  were  corrected  if  there  was  error 
in  the  matter. 

Mr.  Shertoan.  This  refers  to  the  question  of  identity  which  was 
already  referred  to.  Mr.  Hughes,  to  clear  the  matter  up. 

That  is  all. 

Redirect  examination  by  Mr.  Hughes  : 

Q.  Mr.  Baker,  in  this  letter.  Government  Exhibit  No.  41,  dated 
April  29,  1907,  addressed  to  Mr.  Love,  you  say  that  you  are  sending 
amdavit  to  be  used  in  connection  with  coal  daim  No.  38.    I  note  that 
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the  final  receipt  that  you  had  with  you,  that  you  identified  this  morn- 
ing as  appears  among  the  papers,  was  dated,  as  I  recall,  April  23. — A. 
Yes,  sir. 

Q.  Can  jou  state  from  your  recollection  when,  with  reference  to 
writing  this  letter,  the  duplicate  of  that  receipt  reached  you  at  Walla 
Walla? — ^A.  I  think  I  sent  the  affidavit  to  Mr.  Love  about  two  or 
three  or  four  days  subsequent  to  the  time  I  received  the  receipt.  I 
think  that  is  the  case ;  a  very  short  time. 

Mr.  Shertoan.  I  now  offer  this  letter  of  Mr.  Baker  to  Miles  C. 
Moore,  dated  December  21, 1907,  in  evidence  as  Grovernment  Exhibit 
No.  42. 

(Paper  admitted  and  marked  "  Government  Exhibit  No.  42.") 

Mr.  Sheridan.  I  think  it  would  be  well,  Mr.  Hughes,  for  the  pur- 
pose of  helping  to  clarify  the  earlier  part  of  the  transaction  with 
this  entry  of  Mr.  Baker's,  that  certain  papers  which  I  now  hand  you, 
and  which  relate  to  Mr.  Batting's  relation  with  this  claim,  to  be 
placed  with  the  original  record  and  to  be  considered  as  a  part  of  them 
under  the  original  stipulation. 

Mr.  Hughes.  I  see  no  objection  to  that  in  view  of  the  fact  that  there 
is  a  deed  from  him. 

Mr.  SH£Rn>AN.  To  simply  clear  up  the  original  situation  of  this 
entry. 

Air.  Hughes.  We  a^ree  that  they  may  be  placed  with  the  original 
record  in  coal  entry  No.  38. 

Mr.  Gray.  And  be  considered  as  an  exhibit. 

The  Commissioner.  So  as  to  describe  what  papers  it  is  to  be  u:sed  in 
connection  with,  so  that  in  looking  over  the  papers  afterwards  it  wiU 
find  its  proper  place. 

Mr.  SHERmAN.  Then  I  shall  place  them  with  coal  entry  No.  38  in 
their  proper  place. 

Mr.  Hughes.  The  paper  referred  to  being  the  affidavit  and  power 
of  attorney  from  William  H.  Batting. 

Q.  Mr.  jBaker,  you  were  asked  on  cross-examination  whether  you 
understood  that  transportation  would  be  necessary  in  order  to  realize 
the  value  of  the  coal  entries  that  you  made,  in  the  way  of  disposing 
of  the  coal,  and  I  believe  vou  answered  that  you  did.  Did  you  have 
any  understanding  yourself  that  you  yourselr,  or  you  in  conjunction 
with  anybody  else,  would  attempt  to  provide  means  of  transportation 
from  this  coal  field  to  the  seaboard  ? — ^A.  No,  sir ;  I  had  this  in  view, 
that  as  the  country  developed,  and  if  there  was  any  value  in  these  coal 
claims  or  they  would  prove  themselves  of  sufficient  value  to  warrant  a 
railroad  being  built  mto  the  country,  there  would  naturally  come  a 
time  when  some  one  would  build  a  railroad,  and  I,  as  an  entryman, 
would  be  able  to  take  advantage  of  the  opportunity  that  would  be 
afforded  me  for  mining  coal. 

Q.  You  were  shown  certain  reports  from  Mr.  Cunningham  sent 
out  to  the  entrymen  in  which  expressions  such  as  "  we "  and  "  our," 
referring  to  the  work  done  or  the  claims  or  locations  which  had  been 
made,  and  also  referring  to  development,  using  the  expression  "  our 
development,"  were  used.  I  will  ask  you  whether  your  attention  was 
directed  to  the  employment  by  Mr.  Cunningham  of  the  possessive  pro- 
noim  there,  and  wnat  inference,  if  any,  you  drew  from  the  use  of  said 
term* 
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Mr.  Sheridan.  I  wish  to  enter  an  objection  at  this  point  to  the 
question  for  the  reason  that  that  very  question  has  been  propounded 
by  counsel  for  the  Goyemment,  and  the  witness  has  answered  that 
he  can  not  recall. 

The  Commissioner.  I  think  under  the  rules  of  evidenoe  a  witness 
on  redirect  examination  can  explain  any  answers  that  he  has  made  on 
cross-examination. 

Mr.  Sheridan.  I  submit  to  the  c<Hnmissioner 

The  Commissioner.  That  is  calling  for  an  explanation  of  the 
answer  that  he  has  made  on  his  cross-examination.  I  think  it  is 
proper  and  I  overrule  the  objection. 

Q^  Answer  the  question. 

f Question  read.) 

A.  I  thought  in  some  of  Cunningham's  reports  to  me,  I  don't  know 
which  ones,  that  I  noticed  the  use  of  those  terms.  The^  did  not  im- 
press me  as  meaning  necessarily  that  we  were  all  to  be  jointly  inter- 
ested in  those  claims.  I  think  this:  That  if  I  had  been  in  Mr. 
Cunningham's  place,  and  making  a  report  to  any  one  individual 
owner  of  a  claim  up  there,  I  would  have  certainly  have  said  ^  your 
claim,"  but  if  I  was  making  it,  as  he  did,  a  report,  copies  of  it  sent 
to  every  claim  owner,  why,  I  would  certainly  use  the  very  language 
that  he  has  used,  and  I  think  it  was  very  natural  that  he  should  use 
that  language. 

Q.  You  have  testified  that  you  did  not  recall  that  your  attention 
was  specially  directed  to  the  use  of  these  terms,  but  you  also  said 
that  you  thought  you  read  them  all  over. — ^A.  I  think  I  read  them. 

Q.  I  will  ask  you  if,  in  reading  them  over,  you  drew  the  inference 
fi'om  the  reading  of  them  that  Mr.  Cunningham  meant  to  convey  that 
anybody  had  anv  interest  in  your  claim,  or  that  vou  had  any  interest 
in  any  of  the  otner  or  all  of  the  other  claims? — ^A.  No;  I  did  not  got 
that  idea  at  all  from  the  reading  of  any  of  those  documents  that  came 
into  my  possession. 

Q.  Now,  in  reading  those,  as  you  said  you  did,  if  such  an  inference 
bad  been  drawn  by  jou  from  the  lan^age  employed,  I  will  a^  you 
if  that  circumstance  is  one  that  would  have  fixed  itself  in  your  m^n- 
ory? — A.  I  think  so;  very  likely. 

Q.  Your  attention  was  called  to  Government  Exhibit  No.  6  on  your 
cross-examination,  and  among  other  things  you  were  asked  as  to  the 
following  language  in  that  report : 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  as  tar  as 
can  be  determined  at  the  present  time,  but,  as  they  contain  heavy  timber,  recom- 
mends their  being  held  for  that  purpose,  as  I  have  located  four  other  claims, 
taking  dip  of  all  the  coal  measures,  and  no  one  will  be  any  the  loser  thereby. 

I  will  ask  you  if  in  the  reading  of  that  language  you  drew  the 
inference  that  Mr.  Cunningham  meant  that  you  or  any  other  entry- 
man  held  his  entry  in  ccmimon  for  all,  or  any  of  the  other  entrymen  ? — 
A.  I  don't  know  that — I  don't  really  remember  clearly  that  that 
question  came  up  before  my  mind,  but  if  it  had  I  would  certainly 
have  thought  it  aid  not  apply  to  my  claim,  because  I  did  not  under- 
stand that  my  claim  had  any  timber  on,  and  the  word  that  he  had 
made  four  other  entries  would  seem  to  indicate  to  me  that  these  other 
entries  were  made  for  these  four  men  that  had  timber  claims  rather 
than  coal  claims.    That  is  the  way  I  would  construe  it,  I  think. 
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Q.  You  think  tou  drew  the  inference  from  the  statement,  ^'  no  one 
will  be  any  the  loser  thereby,"  that  he  was  intending  to  convey  the 
idea  that  all  these  claims  were  entered  in  common,  or  to  be  held  in 
common? — ^A.  No;  I  think  the  reverse  is  true.^ 

Mr.  SHERmAN.  Of  course,  I  would  be  entering  objections  to  all  of 
these  questions  if  I  had  not  been  overruled  on  the  materiality  of  these 
points,  in  view  of  the  answers  the  witness  has  made  on  direct  exami- 
nation. 

The  Commissioner.  I  think  it  is  just  as  well  you  have  not  made  the 
objections. 

Q.  Mr.  Baker,  you  were  asked  if  you  knew  from  your  examination 
of  the  report  that  Mr.  Cunningham  was  spending  money,  apparently 
moneys  that  were  sent  him  by  you  and  others,  apparently  as  if  from  a 
common  fund,  in  doing  development  work.  I  will  ask  you  what 
inference,  if  any,  you  drew  from  the  information  to  that  effect,  con- 
veyed by  these  reports,  in  respect  to  such  expenditures? — ^A.  Well, 
I  did  not  infer  from  tiiat  that  we  had  a  common  interest  there  in 
those  claims.  I  thought  that  Mr.  Cunningham  was  goin^  ahead  after 
he  developed  up  sufficient  measures  of  the  claim  to  satisfy  the  officials 
that  these  were  coal  claiins,  and  that  the  further  money  was  being 
used  for  the  purpose  of  building  roads  and  building  houses,  building 
trails,  and  I  think  in  some  reports  he  said  something  about  boats  and 
other  necessary  needs  that  were  necessary  to  the  development  of  that 
section  of  the  country  as  a  whole,  and  I  realized  that  after  the  de- 
velopment of  some  kind — ^that  imtil  that  had  been  done  claims  could 
not  oe  of  very  great  value.  I  was  willing,  under  those  circumstances, 
to  contribute  whatever  portion  might  be  necessary,  out  of  my  share, 
to  Day  for  that  development. 

Q.  You  never  made  any  protest? — ^A.  No ;  I  made  no  protest  at  all. 

Mr.  Hughes.  That  is  all. 

Kecross-examination  by  Mr.  SnERmAN: 

Q.  Just  one  question.  Mr.  Baker,  I  have  here  what  is  known 
amon^t  the  entry  papers  already  in  evidence,  under  stipulation,  as 
^^ Affidavit  of  agent  as  to  character  of  mines,"  and  I  desire  to  read  you  a 
small  part  of  it  for  the  purpose  of  propounding  a  question  in  this 
connection.  The  improvements,  as  set  out  herein,  are  "  Cuts  and 
shafts  on  the  coal  near  surface,  trails  leading  to  claim,  and  joint 
interest  in  several  hundred  feet  of  tunnel  driven  on  the  Tenino  claim 
for  the  purpose  of  examining  the  commercial  value  of  the  coal  meas- 
ures at  a  cost  of  more  than  $2,000  to  said  Baker."  What^  if  any^ 
understanding  did  you  have  as  to  the  significance  of  those  improve- 
ments ? 

Mr.  Hughes.  Wait  a  moment.  I  object  to  that  qjuestion  as  not 
proper  cross-examination,  based  upon  his  affidavit  which  the  witness 
did  not  make  and  which  it  has  not  been  attempted  to  show  by  cross- 
examination  or  otherwise  that  he  had  any  personal  knowledge  of,  but 
which,  according  to  the  records  in  this  case,  it  affirmatively  appears 
that  he  did  not  have  and  could  not  have  had  personal  Imowiedge 
of  it.  Therefore  no  basis  for  cross-examination  or  for  the  examina- 
tion.^ Such  a  method  of  questioning,  I  think^  is  most  improper  and 
unfair  to  the  witness. 
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^  The  GomnssioKER.  I  think  you  can  take  his  answer  to  the  ques- 
tion. 

A.  Please  read  the  question. 

(Question  read.) 

The  Cunningham  you  mean?  Personal  understanding  with 
Cunningham? 

Q.  Yes. — ^A.  I  had  no  understanding  with  him.  I  remember  of 
making  an  affidavit  in  which  it  is  set  up  that  the  nature  of  the 
improvements  on  this  claim  would  be  explained  by  an  affidavit  of 
Mr.  Cunningham ;  possibly  this  refers  to  that.  ^   * 

Q.  Did  you  ever  nave  any  conversation  with  Mr.  Cunningham  as 
to  what  should  be  set  out  in  the  affidavit  as  a  sufficient  improve- 
ment?— ^A.  No,  sir. 

Mr.  SHERmAN.  That  is  alL 

(Witness  excused.) 

Francis  Jenkins,  a  witness  produced  on  behalf  of  the  daimants, 
being  first  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Hughes: 

Q.  Give  your  full  name. — ^A.  Francis  Jenkins. 

Q.  Where  do  you  reside? — A.  Moscow,  Idaho. 

Q.  What  is  your  present  business,  Mr.  Jenkins? — ^A.  For  the  last 
four  years  or  more  I  have  been  bursar  and  registrar  of  the  Uni- 
versity of  Idaho. 

Q.  Have  you  had  any  other  business  or  business  interests? — ^A. 
Why,  the  mining  interest  that  I  have  been  carrying  on.  ^ 

Q.  Have  youl)een  engaged  any  period  of  your  life  in  mining;  if 
so,  during  what  period,  and  to  what  extent?  Speaking  brief. — ^A. 
Practicalfy  all  my  life.  I  was  born  and  raised  m  a  mining  camp. 
My  father  was  a  miner  before. 

Q.  Just  to  what  extent  have  you  been  engaged  in  mining?  Briefly 
cover  your  experience  by  your  answer. — ^A.  in  my — ^when  a  young 
man  I  mined  m  coal.  Later  on  I  moved  west,  and  have  mined  in 
the  metal  mines.  I  worked  in  iron  mines  when  a  boy,  and  in  coal 
also. 

Q.  For  how  long  a  time  have  you  been  engaged  in  mining  metals, 
that  is.  under  that  part  of  the  mining  which  is  embraced  under  the 

feneral  mining  laws;  such  as  gold,  silver,  lead,  and  so  forth. — A» 
ince  1876. 

Q.  In  what  countries  or  districts  ? — A.  First  in  South  Dakota,  a 
Territory  then,  known  now  as  South  Dakota.  The  Black  Hills  u^ally 
known ;  m  1884,  January,  I  moved  to  the  district  known  as  the  Coeur 
d'Alene  mining  country,  and  have  interests  there  yet. 

Q.  Well,  have  you  prospected  as  well  as  been  engaged  in  opening 
and  operating  mines  in  the  Coeur  d'Alene  countrv? — ^A.  Yes;  some. 

Q.  Have  you,  in  British  Columbia  and  throughout  this  portion  of 
the  Kocky  Mountain  range,  the  western  slopes  of  the  Rocky  Mountain 
range? — A.  Yes;  I  have  prospected  in  British  Columbia. 

Q.  Are  you  acquainted  witn  Clarence  Cunningham  ? — A.  Yes.  ^ 

Q.  How  long  have  you  been  acquainted  with  him? — A.  Since 
1884. 

Q.  And  in  what  business  had  he  been  engaged?  I  refer  now  to 
the  period  prior  to  1903,  during  your  acquaintance  with  him  and 
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knowledge  of  him. — ^A.  M^  first  acquaintance  with  Mr.  Cunning- 
ham he  was  in  the  mercantile  business.  Afterwards  he  took  up  min- 
ing as  an  occupation. 

Q.  For  how  long  have  you  known  him  as  engaged  in  mining  as 
an  occupation? — A.  Twenty  years  or  more. 

Q.  Prior  to  1903,  where,  that  is,  where  was  he  engaged  in  mining 
operations;  was  he  prospecting  as  well  as  mining? — A.  Prospecting 
and  operating  mines. 

Q.  In  what  region  ? — ^A.  The  Coeur  d'Alene  country. 

Q.  Had  vou  had  any  business  experience  with  him  prior  to  1903; 
if  so,  what? — ^A.  Yes,  sir;  I  was  interested  with  him  in  <Mie  group  of 
claims  only,  in  the  Coeur  d'Alene  country. 

Q.  Any  other  business  transactions  with  him  prior  to  that? — A. 
Well,  some  money  interests.  That  is,  at  one  time  he  was  short  of 
money  to  pay  some  hired  force  he  had  on  a  mine  and  he  drew  on  me 
to  pay  the  men  off,  and  I  sent  him  a  thousand  dollars. 

Q.  How  long  before  the  winter  or  spring  of  1903;  this  will  be- 
come material  after  a  while? — ^A.  Well,  somewhere  about  a  year, 
possibly. 

Q.  Now,  did  you  meet  Clarence  Cunningham  after  he  had  one  or 
more  trips  to  ^aska  in  the  fall  and  winter  of  1902  and  1903? — ^A. 
I  did  after  he  came  down  the  second  trip,  if  I  remember  right. 

Q.  When  and  where? — ^A.  In  a  room  at  the  Spokane  Hotel. 

Q.  Anybody  else  present? — ^A.  No;  only  he  and  I. 

Q.  And  didf  jrou  have  a  conversation  with  him  relating  to  the  mat- 
ter of  the  location  or  entry  of  a  coal  claim  for  you  in  Alaska? — A. 
Yes,  sir. 

Q.  Now,  you  may  state  what  that  conversation  was. — A.  He  first 
described  the  prospects,  the  coal  prospects  that  were  in  Alaska,  that 
he  had  secured  an  option  on  from  some  squatters,  and  he  stated  that 
it  was,  in  his  opinion,  that  it  would  be  a  good  investment  for  a  dozen 
men  to  take  a  claim  each.  That  in  time,  possibly,  these  men  would 
realize  something  on  their  claim. 

Q.  Did  he  have  any  samples  of  the  coal? — ^A.  Yes;  he  had  some 
coal  that  he  had  brought  down  with  him. 

Q.  And  had  assays  of  it,  too? — A.  He  had  some  analysis  made  of 
it,  and  the  analysis  showed  the  coal  to  be  very  good  quality  of  coal. 
I  liked  the  looks  of  the  coal,  and  I  was  anxious  to  get  in  on  one  of 
the  claims,  and  I  so  stated  to  Mr.  Cunningham.  Mr.  Cunningham 
said,  "  That  is  all  right.  We  will  be  glad  to  have  you  take  one  of  the 
claims." 

Q.  Well,  what  was  said  about  the  question  of  expenses  or  compen- 
sating him  and  paying  him,  and  so  forth? — A.  As  I  now  recall  it, 
we  did  talk  some  of  the  possible  expense,  and  by  having  a  dozen 
men — a  dozen  claims — ^it  looked  as  though  the  expenses  would  be 
lightened  for  each  one,  and  it  being  a  new  country — I  had  had  a 
good  deal  of  experience  in  pioneering,  and  knowing  a  raw  country 
required  a  good  deal  of  effort  and  a  good  deal  of  money  before  you 
could  arrive  at  the  point  to  develop  any  mineral  or  coal.  We  fig- 
ured on  this  that  twelve  or  more  claims,  he  holding  one  of  them, 
that  the  expense  would  not  be  very  neat  among  the  rest.  It  after- 
wards developed  that  the  field  justified  locating  twenty  or  twenty- 
five  and  finally  more. 
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Q.  Mr.  Jenkins,  what,  if  any,  arrangement  was  made  between  you 
in  regard  to  the  payment  or  mode  of  payment  by  you  to  him ! — A. 
As  I  stated  a  while  ago,  he  had  a  thousand  dollars  of  my  mcHie]^ 

Q.  Did  you  have  his  note  or  any  other  promise  or  evidence  of  it  ? — 
A.  No;  I  never  had  a  note.  We  never  gave  one  another  notes  on  mat- 
ters of  that  kind. 

Q.  Did  you  bring  that  matter  up  on  this  occasion,  or  did  he,  or 
was  it  mentioned  at  all? — ^A.  He  mentioned  it. 

Q.  TThat  did  he  say? — ^A.  In  fact,  I  asked  him  why  he  didn't 
draw  on  me  if  he  wanted  money.  "  Well,"  he^  says,  "  I  have  your 
money,  and.  since  you  want  a  claim,  I  will  use  it  for  that."  I  says, 
"All  riffht"  "  I  will  now  use  $500  of  that,"  he  says.  I  agreed  to 
it,  and  °' the  other  $500  will  be  used  as  necessary,"  and  I  was  per- 
fectly willing  that  he  should.  I  had  perfect  confidence  in  his  judg- 
ment. Knew  him  to  be  perfectly  honest,  and  I  knew  that,  whatever 
expense  he  would  be  to,  he  would  rather  charge  me  less  than  to 
charge  me  more  than  he  ought  to. 

Q.  From  this  conversation  with  him  did  you  understand  that  the 
expense  would  include  such  expenditures  as  he  incurred  for  supplies 
and  for  men  or  for  any  compensation  to  himself? — A.  Well,  he  orew 
on  me  after  this  sum  of  money  was  used  up,  and  the  drafts  were 
honored,  and  I  notice  in  his  reports  where  he  has  charged  for 
expenses.  My  money  was  in  his  hands,  and  he  could  use  it  to  the 
best  advantage  he  could. 

Q.  What  I  wanted  to  know  was  whether  you  understood  at  that 
time  that  he  would  go  on  and  handle  this  work  and  make  such  rea- 
sonable charges  as  were  fair  for  all  expenses,  including  fair  compensa- 
tion to  himself,  or  whether  there  was  any  other  or  different  under- 
standing?— ^A.  There  was  no  other  understanding.  He  had  a  claim 
of  his  own.  He  was  then  in  a  position  to  take  care  of  his  own  claim, 
and  I  had  confidence  in  him  that  he  would  not  charge  only  what 
was  fair  for  his  time  and  expenses. 

Q.  You  received  statements  from  him,  did  you,  before  he  drew 
on  you,  before  this  $1,000  was  wholly  exhausted? — ^A.  Usually 

Q.  What  I  am  asking  you  is  whether  you  recall  whether  you  re- 
ceived any  copies  of  statements  he  sent  out  prior  to  the  time  when 
he  had  exhausted  the  $1,000  that  he  owed  you  and  began  to  make 
drafts  on  you  for  payments? — ^A.  I  did. 

Q.  And  after  that  was  exhausted  he  made  drafts  on  you,  did  he? — 
A.  Yes. 

Q.  And  you  paid  them  ? — ^A.  Yes. 

Q.  Mr.  Jenkms,  did  you  see  Mr.  Cunningham  again  prior  to 
October,  1904?  Perhaps  I  can  aid  your  recollection  by  callmg  your 
attention  to  power  of  attorney  signed  by  you  on  the  17th  of  October, 
1904.  [Hands  witness  paper.]  It  was  about  a  year  and  a  half  after 
you  authorized  him  to  locate  you.  What  I  wish  to  know  is  whether 
between  the  first  meeting,  which  you  have  already  accounted,  and 
this  date,  the  date  of  this  power  of  attorney,  October  17,  1904,  you 
met  Cunningham  and  had  any  conversation  with  him  relative  to  the 
location  of  a  coal  claim  for  you  in  Alaska  or  in  relation  to  any  other 
of  the  work  he  was  doing  there? — A.  Yes;  I  believe  I  met  Mr.  Cun- 
ningham on  almost  every  trip  that  he  made  down  from  Alaska. 

Q.  What  conversations  did  you  have  with  him? — ^A.  He  would 
explain  the  character  of  the  country,  the  character  of  the  work  that 
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had  been  carried  on,  such  as  buying  supplies  and  taking  them  up  to 
Alaska,  building  trails  and  sbelter  for  the  workmen,  tools,  ana  so 
on,  to  mine  with. 

Q.  Now,  Mr.  Jenkins,  in  any  conversation  you  had  with  Mr.  Cun- 
ningham, beginning  with  the  nrst  one  in  the  spring  of  1903  and  prior 
to  tne  date  of  this  power  of  attorney,  on  the  17th  of  October,  1904, 
was  there  anything  said  in  respect  to  turning  over  your  claim  at  any 
time  in  the  future,  either  before  or  after  patent,  to  any  company  or 
corporation  ?— A.  No,  sir. 

Q.  Or  association? — A.  No. 

Q.  Anything  said  about  his  having  any  interest  in  your  claim? — 
A.  No. 

Q.  Anything  said  in  any  of  his  conversations  from  which  you  un- 
derstood that  J&ifr.  Cunningham  or  any  person  else  would  nave  or 
expected  to  have  any  interest  whatever  in  the  claim  that  you  were 
locating? — ^A.  No. 

Q.  'uiis  power  of  attornev,  being  one  of  the  papers  embraced  in  the 
g:ovemment  files,  in  entry  No.  2,  was  executea  bjr  you ;  that  is  your 
signature  [hands  witness  paper]  ? — ^A.  Yes;  that  is  mine. 

Q.  It  was  acknowledged  on  the  same  date  before  one  F.  D.  Allen, 
a  notary  public? — A.  In  this  city. 

Q.  In  tne  city  of  Spokane,  was  it? — A.  Yes. 

Q.  I  call  your  attention  also  to  the  affidavit  attached  to  this  power 
of  attome;^  purporting  to  have  been  executed  by  you;  that  is  your 
signature,  isn't  it? 

(Witness  examines  paper.) 

A.  Yes. 

Q.  And  it  is  sworn  to  on  the  same  day  before  the  same  notary 
public? — ^A.  Yes. 

Q.  From  whom  did  you  receive  these  two  papers? — A.  From  Clar- 
ence Cunningham. 

Q.  Do  you  recall  whether  you  received  them  from  him  personally 
or  whether  they  were  sent  to  you  by  him  ? — ^A.  Why,  I  canx  recollect 
whether  these  particular  papers  were  mailed  to  me,  but  my  impres- 
sion is  now  that  I  got  them  while  here  in  Spokane. 

Q.  By  mail  or  irom  Mr.  Cunningham? — ^A.  From  Mr.  Cunning- 
ham, if  I  remember  right. 

Q.  I  call  your  attention  to  the  following  statement  contained  in  this 
affidavit: 

I  further  swear  that  I  am  now  in  the  actual  possession  of  said  coal  lands 
through  my  agent  and  attorney  in  fact,  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  and  benefit  of  any  other  party. 

Was  that  statement  a  correct  and  true  statement  when  made? — ^A. 
It  is. 

Q.  I  put  in  the  past  tense. — ^A.  It  was. 

Q.  Now,  did  you  have  any  conversation  with  Mr.  Cunningham  at 
the  time  it  was  delivered  to  you  as  you  now  recall  ? — A.  No ;  I  did  not 
specifically,  only  this  was  one  of  the  steps  necessary  to  securing  our 
claims. 

Q.  Do  you  recall  whether  you  knew  anything  about,  or  had  seen 
yourself,  the  new  coal  law  referred  to  in  these  papers  and  in  the 
affidavit  ? — ^A.  Yes ;  I  had  read  a  copy  of  the  law. 

Q.  At  the  time  of  executing  these  papers,  had  you  had  any  con- 
versation with  Mr.  Cunningham  or  any  other  of  the  persons  for  whom 
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he  was  locating  coal  claims  in  the  same  locality,  with  reference  to  the 
subject  of  combining  your  claim  at  any  future  time  for  the  purpose 
of  owning  them  by  a  single  corporation  or  association,  or  for  the  pur- 
pose of  jointly  operating  them  in  the  mining  of  coal  when  you  ac- 
quired them? — A.  No. 

Q.  Did  you  have  any  understanding  yourself  from  any  conversa- 
tion or  any  negotiations  in  any  kind  or  any  representations  or  state- 
ments made  to  you  by  any  persons  that  anyone  other^  than  yourself 
would  have  any  mterest  in  this  location  of  yours,  this  mining  claim?— 
A.  No. 

Q.  And  did  you  know  anything  about  the  circumstances  of  one 
Hawkins  being  sent  up  there  in  the  summer  or  fall  of  1905,  a  coal 
engineer? — A.  Yes. 

Q.  For  the  purpose  of  making  an  examination  of  this  field.  You 
did  know  something  about  it? — A.  Yes. 

Q.  What  did  you  know  and  how  ? — ^A.  I  met  Mr.  Cunningham  at 
the  Hotel  Spokane  at  this  time.  We  walked  out  together  on  the 
street,  and  we  came  into  Finch  &  Campbell's  office  there,  and  we  met 
Mr.  Finch  and  Mr.  Campbell  and  one  or  two  others,  a  few,  just  a  few 
of  us — I  have  forgotten  what  entrymen — and  the  proposition  came 
up  on  the  coal  and  our  claims  in  Alaska,  and  Mr.  Cunnmgham  again 
made  a  verbal  report  that  the  showings  were  getting  better  and  justi- 
fied to  carry  on  the  work.  Some  one  made  the  proposition — ^I  can't 
recall  now  who  it  was  in  this  group  of  men  of  us  that  met  in  Finch 
&  Campbell's — made  the  proposition  that  some  one  be  employed  to 
examine  the  field.    I  well  remember  Mr.  Cunningham  urging 

Q.  Any  reference  to  the  kind  of  a  person  who  was  suggested?— 
A.  Some  one  who  had  experience  with  coal  fields.  I  well  remember 
Mr.  Cunningham  urged  that  this  be  done,  so  as  not  to  take  his  version 
of  it  entirely. 

Q.  Any  suggestion  made  there  as  to  Cunningham's  experience  in 
coal,  or  his  knowledge  of  coal  measures? — A.  Well,  we  all  knew  that 
Mr.  Cunningham's  experience  in  coal  was  rather  limited,  and  he 
acknowledged  that  himself. 

Q.  Did  you  not  know  that  he  had  had  no  experience  whatever  in 
coal,  except  what  he  acquired  up  there  in  that  field  in  this  work? — ^A. 
Yes ;  I  am  quite  sure  he  had  none  before  that. 

Q.  Well,  what  further  was  said  on  the  subject  at  that  time? — ^A.  It 
developed  that  Mr.  Cunningham's  advice  to  consult  with  Entryman 
Smith,  of  Seattle — ^Mr.  Smith  being  a  man  having  to  do  of  coal,  that 
he  might  know  of  some  good  reliable  man  that  we  could  trust  to  send 
up  in  there,  the  expense  of  which  was  to  be  borne  by  those  that  pro- 
posed sending  him  up  there;  and,  as  I  learned  afterwards,  Mr.  Smith 
and  Mr.  Cunningham  secured  a  man  by  the  name  of  Hawkins.  I 
never  met  Mr.  Hawkins,  and  he  went  up  there  to  Alaska  and  made 
examination. 

Q.  Did  you  get  a  copy  of  his  report? — ^A,  I  did  not.  While  I  am 
conversant  with  the  content  of  Mr.  Hawkins's  report,  I  did  not 
get — in  talking  with  Mr.  Cunningham  afterwards,  he  believed  he  had 
sent  it,  but  I  didn't  get  it. 

Q.  I  show  you  now  a  paper  from  the  files  in  entry  No.  2,  pur- 
porting to  be  signed  by  you  and  denominated  application  for  patent 
That  is  your  signature  is  it  [hands  witness  paper]  ? — ^A.  It  is. 
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Q.  You  swore  to  it  at  that  time  before  this  notary  public? — ^A. 
Yes. 

Q.  McLean? — ^A.  YeSw 

Q.  I  call  your  attention  to  the  following  statement  contained  in 
this  application :  "  I  make  entry  for  my  own  use  and  benefit  and  not 
directly  or  indirectly  for  the  use  and  benefit  of  any  other  party." 
What  was  the  facts  at  this  time  in  respect  to  the  correctness  and 
truthfulness  of  that  language? — ^A.  That  was  the  truth  and  it  is 
now. 

Q.  Following  the  making  of  that  applicati(m  did  you  receive  a 
letter  from  Special  Agent  Love  inclosmg  an  affidavit  to  you  for 
execution,  and  in  connection  with  that  question  I  show  you  m)m  the 
same  files  a  paper  purporting  to  be  an  affidavit  signed  by  you  [hands 
witness  paper].  After  examining  that  you  may  answer  wnether 
you  received  it  or  not  from  Mr.  Love? 

^Witness  examines  paper.) 

A.  I  did  receive,  and  that  is  my  signature. 

Q.  You  returned  it  to  him  ? — ^A.  I  did. 

Q.  You  swore  to  it  at  the  time  before  the  clerk  of  the  court  who 
signs  it  as  the  officer  administering  the  oath  ? — A.  I  did. 

Q.  This  affidavit  was  made  on  the  21st  of  December^  1906,  ac- 
cording to  its  date,  and  contains  the  following  language  : 

At  no  time  prior  to  location  or  after  such  time  or  since  has  affiant  entered 
into  any  agreement,  express  or  implied,  or  pledged  himself  by  promise  or 
otherwise,  express  or  implied,  by  which  the  title  to  said  land  or  any  part 
thereof  or  any  interest  therein  is  to  pass  to  any  other  person  or  association 
whatsoever. 

I  ask  you  if  that  statement  was  literally  true  in  every  particular 
at  the  time  it  was  made? — ^A.  It  was. 

Q.  I  also  quote  from  tiiis  affidavit  the  following  language  to  wit: 

That  in  event  said  claim  goes  to  entry  in  the  United  States  land  office  at 
Juneau,  Alaska,  and  receiver's  receipt  for  the  purchase  price  issues,  he  will  not 
be  under  any  contract,  obligation,  or  promise  to  sell  or  convey  said  tract  to  any 
person  or  persons  or  associations  or  to  put  same  into  any  company  or  Joint 
holding  for  any  purpose  or  to  otherwise  dispose  of  same,  but  wiU  be  free  in 
every  way  to  hold  said  tract,  to  lease  or  sell  it  at  any  future  time. 

I  will  ask  you  if  each  of  the  statements  I  have  just  read  to  you 
are  true  in  all  particulars  ? — ^A.  They  are. 

Q.  And  they  were  at  the  time? — ^A.  They  were;  yes,  sir. 

Q.  Following  this  affidavit  did  you  make  payment  to  the  receiver 
of  the  land  office  at  Juneau  for  your  coal  location ;  and  if  so,  in  what 
manner? — ^A.  I  sent  the  currency  by  express  to  the  receiver  at  Juneau. 

Q.  For  the  amount  of  the  purchase  price? — ^A.  for  the  amount, 
$1,600. 

Q.  Did  you  receive  a  receipt,  receiver's  receipt,  for  the  payment 
of  your  entry  for  the  coal  claim? — ^A.  I  did. 

Q.  Did  you  also  receive  a  certificate  of  entry  from  the  register  ? — 
A.  I  did. 

Q.  At  the  time  you  made  the  payment  for  your  coal  claim  to  the 
receiver  of  the  land  office  at  Juneau,  and  at  the  time  of  receiving 
your  final  receipt  and  certificate,  if  ol3tained,  and  at  all  times  prior 
thereto,  I  will  ask  you  to  state  what  is  the  fact  thereto,  whether  or 
not  you  had,  or  ever  had,  prior  to  the  last  date — ^that  is,  the  receiving 
of  the  receipt  from  the  receiver  of  the  land  office — ^any  understanding 
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or  claim  witli  any  person  whomsoever  that  your  coal  claim  at  any 
time  after  final  entr}r  or  patent  be  by  you  transferred  by  you  to  any 
corporation  or  association,  or  should  be  by  you  held  m  your  own 
name  for  the  benefit  of  any  corporation  or  of  any  association  of  per- 
sons, or  for  the  benefit  of  anyone  or  any  one  or  more  of  the  defend- 
ants in  this  proceeding? — A.  No. 

Q.  Did  you  then  or  had  you  ever  prior  thereto  had  any  conversation 
or  communication,  written  or  oral,  with  any  person  whomsoever,  from 
which  an  understanding  had  existed  upon  your  part,  or  upon  which 
you  understood  or  said  or  did  anything  implying  it  was  your  inten- 
tion or  expectation  or  purpose  to  hold  this  claim,  when  you  secured 
title  to  it,  for  the  benefit  of  any  company,  corporation,  association, 
person,  or  persons,  other  than  yourself? — ^A.  No. 

Q.  For  any  purpose  whatever? — A.  No, 

Q.  Were  you  notified  subsequent  to  that  time  of  a  meeting  of  per- 
sons at  the  office  of  Finch  &  Campbell,  to  be  held  on  the  15ui  day  of 
May,  1 907,  and  if  so,  by  whom  ? — ^A.  I  received  a  notice  of  a  meeting 
to  be  held  in  Finch  &  Campbell's  office  from  Mr.  Cunningham,  calling 
on  myself,  as  one  of  the  entrymen,  if  convenient,  to  appear  there  on 
that  day. 

Q.  I  asked  you  for  the  purpose  of  saving  time,  while  you  are  a  wit- 
ness on  the  stand,  before  the  commencement  of  your  examination,  to 
read  over  the  paper  which  was  in  evidence  known  as  Claimant's  Ex- 
hibit 3,  and  I  will  ask  vou  if  you  have  read  this  paper  which  purports 
to  contain  a  report  of  the  proceedings  or  things  which  occurred  at 
that  meeting. — A.  Yes;  I  read  that  paper. 

Q.  I  will  ask  you  to  state  if  that  paper  substantially  sets  forth 
what  occurred  at  that  meeting. — ^A.  Yes,  nearly.  That  is,  as  near  as 
I  can  recall. 

Q.  I  call  your  attention  to  the  following  language  in  Claimant's 
Exhibit  8,  to  wit : 

Thereupon  upon  motion  of  Mr.  Sweeny,  seconded  by  Mr.  Finch,  the  chairman 
was  authorized  to  appoint  a  committee  of  five,  which  should  organise  a  oor> 
poration  for  the  purpose  of  acquiring  the  coal  claims  owned  by  those  prea^it, 
nnd  those  of  such  other  claim  owners  as  might  desire  to  join  the  corporation, 
the  committee  to  secure  deeds  to  mining  claims  and  to  issue  receipts  therefor, 
nnd  to  take  all  necessary  steps  to  complete  the  organization  of  ttie  company 
ready  for  the  transaction  of  business. 

I  will  ask  you  if  you  now  recall  that  sudi  action,  in  substance,  was 
taken  at  that  meeting? — A.  There  was  some  discussion  before  that 
motion  was  put  that  might  throw  some  light  on  the  motion. 

Q.  I  would  be  glad  to  have  you  tell  what  you  recall,  if  anything, 
that  occurred  at  that  meeting,  Sir.  Jenkins. — A.  It  was  a  question  in 
my  mind  and  others  as  to  our  rights  in  the  premises,  at  this  time,  and 
it  was  suggested  that  this  committee,  amon^  other  things,  should  con- 
sult an  attorney  on  the  matter,  and  ascertain  whether  or  not  we  were 
transgressing  any  law  or  violating  any  provision  of  law  by  taking 
such  steps  as  that ;  and  with  that  understanding  the  motion  was  made 
and  carried  and  a  committee  appointed. 

Q.  Now,  did  you  subsequently  learn  in  any  way  whether  the  com- 
mittee had  consulted  an  attorney,  and  if  so,  whom? — ^A.  Only  frcMii 
hearsay,  that  Mr.  Wakefield  had  been  consulted. 

Q.  Now,  I  will  ask  you  another  question  suggested  by  your  sug- 
gestion of  hearsay.  Did  you  receive  any  communication  from  ili . 
Wakefield? — A.  No,  sir;  I  did  not. 
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Q.  Didn't  you  get  a  deed  from  him  to  sign  ? — A.  Yes,  I  did. 

Q.  Well,  that  is  what  I  refer  to. — ^A.  Yes. 

Q.  Now,  shortly  after  this  you  received  a  deed  from  Wakefield ! — 
^L.  X  es. 

Q.  To  be  executed  by  you  and  returned  to  the  Union  Trust  Com- 
pany, as  trustee? — A.  Yes,  sir. 

Q.  Were  you  informed  or  did  you  imderstand  at  that  time  that  the 
making  of  tnat  deed  was  in  pursuance  to  the  action  of  this  committee 
taken  under  the  adoption  of  the  resolution  I  have  called  attention 
to  ? — ^A.^  It  certainly  was ;  yes. 

Q.  Did  you  execute  it  and  send  it  to  Mr.  Wakefield? — ^A.  I  did. 

Q.  Do  you  know  what  ever  became  of  it? — ^A.  Well,  I  am  not  quite 
sure  whether  I  got  it  back  or  not  If  I  have  not  it  is  in  the  posses- 
sion of  Mr.  Wakefield  yet. 

Q.  Has  any  such  corporation  as  was  suggested  in  this  resolution 
ever  been  orfi;anized? — A.  No,  sir. 

Q.  Now,  I  will  ask  you — ^before  going  upon  the  witness  stand,  in 
order  to  save  time,  I  asked  you  to  examine  Claimant's  Exhibit  4. 
You  have  done  so,  have  you?  * 

^Record  of  meeting  of  July  16, 1907,  shown  to  witness.) 

A.  Yes,  I  have  read  it. 

Q.  Were  you  present  at  that  meeting? — ^A.  I  was. 

Q.  What  would  you  say — whether  or  not  this  record  contains  a  sub- 
stantial account  of  the  proceedings  had  at  that  meeting? — ^A.  My 
imDression  is  that  it  does  not  express  the  sense  of  that  meeting. 

Q.  In  what  respect,  Mr.  Jenkins? — A.  Here  is  a  motion  authoriz- 
ing or  empowering  the  chair  to  appoint  a  committee  to  eo  to  Salt 
Lake  City  to  confer  and  negotiate  on  the  best  terms  possible  for  all 
concemea.  Had  it  ended  there  it  would  have  expressed  the  sense  of 
the  meeting,  as  I  understood  it,  and  would  have  expressed  my  ideas, 
but  it  goes  on,  ^^ After  full  discussion  and  at  the  suggestion  of  some 
person  present  the  chair  appointed  such  committee.  Miles  C.  Moore, 
A.  B.  Campbell,  and  Clarence  Cunningham." 

Q.  Pardon  me,  but — ;-A.  (Continumg)  "All  of  the  persons  pres- 
ent agree."  Now,  that  is  the  part  to  which  I  object,  rlow,  .that  is 
not  in  line  with  the  sense  of  the  meeting.  "All  of  the  members 
present  agree  to  ratify  any  action  taken  by  said  committee."  There 
was — ^this  might  be  hearsay — an  error  on  the  secretaiy's  part  in  writ- 
ing that  part.  It  was  not  my  understanding  and  I  believe  if  this 
artide,  these  minutes,  were  read  before  the  same  gentlemen  that  met 
there  that  they  would  not  be  approved  with  that  clause  in  it. 

Q.  Do  you  Know  whether  there  was  ever  a  meeting  held  at  which 
these  proceedings  were  read  or  submitted  for  approval  ? — ^A.  I  think 
not.  If  there  were  I  would  not  agree  to  attena  a  meeting  and  dele- 
gate any  power  to  anyone  to  negotiate  for  my  claim  without  my 
having  a  say  in  it. 

Q.  1  show  you  now  Government  Exhibit  10,  which  is  the  paper 
which  was  prepared  at  Salt  Lake  as  a  result  of  the  meeting  oe- 
tween  this  committee,  appointed  on  July  16,  and  the  attorney.  Judge 
Lindley,  and  Mr.  Eccles.  Did  you  ever  receive  a  copy  of  that 
paper  f— A.  It  seems  to  me  I  have  read  this  before,  but  whether  I 
received  a  copy  of  it  I  am  not  certain,  but  I  am  satisfied  I  have  read 
this. 
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Q.  Well,  did  you  know  at  the  time  you  saw  this  that  it  was  the 
result  of  the  conference  between  this  committee  and  Mr.  Eccles  at 
Salt  Lake? — A.  Yes,  sir. 

Q.^  Did  you  express  the  opinion  to  any  other  entrymen,  I  mean  of 
approval  or  disapproval,  of  this  proposition? — ^A.  I  disapproved 
01  it. 

Q.  And  in  what  way  did  you  make  your  disapproval  known,  if 
at  all? — A.  Why  I  can  not  recall,  of — ^unless  it  might  be  to  Mr.  Cun- 
ningham, but  I  disapproved  if  it  I  had  no  opportunity  to  make  any 
disapmt)val  to  any  or  the  entrymen  after  that. 

Q.  There  was  no  meeting  called  ? — ^A.  There  was  no  meeting  called. 

Q.  Did  you  learn  subsequently  that  this  proposition  haa  fallen 
through  because  of  the  lack  of  assent  or  willingness  of  the  entry- 
men  to  enter  into  it? — ^A.  That  was  my  understanding  of  it 

Q.  Did  you  ever  agree  to  be  bound  by  this  instrument  or  carry  it 
into  execution  by  any  act  of  yours? — A.'  I  did  not  As  I  tried  to 
explain  upon  these  minutes,  tne  committee  delegated  was  to  get  a 
proposition  and  not  to  submit  one,  and  the  proposition  they  got  was  to 
be  placed  before  the  various  entrymen. 

Mr.  Hughes.  You  may  take  the  witnesa 

Cross-examination  by  Mr.  Pugh: 

Q.  When  did  you  become  interested-when  did  your  interests  in 
the  Alaska  coal  fields  first  originate? — A.  When  Sir.  Cunningham 
came  back  from  Alaska^  I  met  him,  I  think  it  was  in  May,  at  the 
Hotel  Spokane,  in  this  city. 

Mr.  Hughes.  May,  1903,  you  mean  ? 

A.  1903 ;  yes. 

Q.  Then,  did  you  make  a  location  in  1903,  or  prior  to  the  passage 
of  the  act  of  April  28, 1904? — ^A.  Yes;  I  had  a  location  in  there  before 
that. 

Q.  Did  you  understand  that  location  was  made  in  accordance  with 
the  general  mining  laws  of  the  United  States? — A.  I  am  not  quite 
clear  on  that  point. 

Q.  Don't  Imow  under  what  law  it  was  made? — ^A.  No,  sir.  It  is 
not  quite  clear  to  me. 

Q.  You  did  make  a  subsequent  relocation  of  the  same  land  under 
the  act  of  1904,  didn't  you? — A.  Yes,  sir. 

Mr.  Hughes.  Now,  Mr.  Pugh,  I  do  not  think  that  you  mean  that 
your  question  should  be  misleading;  but,  as  a  matter  of  fact,  I  think 
it  appears  throughout  that  the  relocations  were  on  the  identical  lands 
for  each  entryman,  and  I  dont  suppose  that  you  mean  to  have 
the  witness  make  an  answer  which  is  a  misstatement. 

Q.  I  was  not  quite  through.  But  you  made  a  relocation,  then,  of 
some  lands  under  the  act  of  1904? — ^A.  Yes. 

Q.  In  the  same  locality? — ^A.  Yes. 

Q.  Did  you  at  any  time  know  that  other  persons  were,  through 
Clarence  Cunningham,  making  locations  in  the  same  locality? — ^A.  I 
learned  this  at  my  first  meeting  with  him. 

Q.  With  Cunningham? — ^A.  Yes;  that  is,  that  there  were  others 
locating  there. 

Q.  Were  the  names  of  those  persons  then  stated  to  you? — A.  I 
think  they  were. 

Q.  Were  you  acquainted  with  them,  or  any  of  them  ? — ^A,  Some  of 
them. 


CUNNINGHAM   COAL  ENTRIES.  409 

Q.  Did  you  at  or  about  that  time  meet  and  oonfer  with  any  of 
tliem  concerning  the  formation  of  an  association  or  the  perfection 
of  an  understanding  as  to  developing  work  and  operation  of  the 
properties? — ^A.  I  did  not. 

Q.  Did  you  have  any  understanding  with  them  as  to  the  future 
disposition  of  any  title  you  and  they  might  afterwards  acquire? — 
A.  No,  sir. 

^  Q.  Mr.  Cunningham  told  you  he  was  acting  for  these  other  persons, 
did  he? — ^A.  He  said  there  were  enough  for  about  a  dozen  claimants, 
and  that  he  would  enlist  about  that  many  men  into  this  scheme  of 
locating  coal  lands  in  Alaska. 

Q.  He  would  enlist  them  in  the  scheme  of  locating  coal  lands  in 
Alaska? — ^A.  Well,  the  word  scheme  might  not  be  expressing  the 
same  idea,  but  the  idea  of  locating  a  claim. 

Q.  Well,  what  methods,  if  any,  did  he  express  to  you  or  did  he  ever 
propose  to  you  for  enlisting  these  other  persons  in  these  enterprises  ? — 
A.  He  saia  that  S(][uatters  had  made  some  discoveries  up  tnere,  and 
it  reauired  the  buying  of  their  rights,  which  he  had  arranged  for,  to 
get  tne  sum  of  money  necessary  to  pay  oflF  the  squatters  and  obtein 
their  rights,  which,  I  think — I  was  assessed  $500  on  the  first. 

Q.  Did  you  understand  it  would  be  necessary  to  buy  the  rights  of 
all  these  so-called  "  squatters  ?  " — ^A.  I  understand  it  was ;  yes.  That 
he  had  taken  options  from  them,  and  they  were  taken  care  of  in  that 

Q.  Did  not  make  any  representations  to  you  concerning  the  de- 
veloping or  the  acquiring  or  interesting  a  number  of  persons  in  a 
considerable  area  for  the  developing  all  together  ? — A.  He  did  not. 

Q.  Did  he  then  or  at  any  subsequent  time  prior  to  the  delivery  to 
you  of  the  final  receipt  make  any  representations  to  you  concerning 
the  advisability  of  combining  with  any  of  these  other  several  locators 
for  developing  and  associating  the  titles  in  a  common  owner?— A.  No. 
The  matter  of  developing  had  been  gone  into  with  Mr.  Cunningham 
and  I  at  various  times.  This  being  a  raw  country,  and  this  being 
exploratory,  it  would  be  useless  for  me  to  undertake  to  build  all  the 
trails  necessary  at  my  own  expense,  or  buy  all  the  supplies  which 
would  be  necessary,  or  build  all  the  houses  that  would  be  necessary. 
It  would  be  useless  to  expend  all  the  money  on  my  individual  claim : 
that  it  was  necessary  to  find  continuity  of  the  coal  measures,  and  any 
money  expended  upon  my  neighbor's  claim  was  developing  my  own, 
as  it  proved,  whether  or  not  the  coal  was  superficial  or  whether  it  was 
a  broken  mass  and  lodged  in  there  by  some  glacial  action,  or  whether 
it  was  permanent. 

Q.  Now,  when  Cunningham  made  the  ori^nal  location  there,  under 
the  general  mining  laws,  in  1903,  was  anything  said  about  what  was 
to  be  paid  him  forliis  services,  if  anything? — A.  He  had  the  sum  that 
I  had^advanced  at  his  service. 

Q.  To  appropriate  it  to  the  compensation  of  his  services,  if  he  so 
desired? — ^A.  les;  I  knew  he  would  only  take  what  was  right  and 
fair. 

Q.  You  did  not  have  any  more  definite  or  better  understanding  of 
what  be  was  to  be  paid  than  that  ? — A.  No,  sir ;  none  other  than  that. 

Q.  You  had  been  employed  in  mining  enterprises  for  some  years 
prior  to  your  present  employment?- -A.  I  didn  t  catch  that  question. 


410  CUNNINGHAM  GOAL  ENTBISS. 

Q.  I  say,  you  have  been  employed  in  minine;  enterprises  and  mining 
for  a  good  many  years,  haven't  you ? — ^A.  Xes, 

Q.  Were  you  then  acquainted,  or  are  you  now  acquainted,  with  any 
custom  or  usaee  prevalent  in  mining  re^ons  fixing  or  limiting  the 
compensation  uiat  a  locator  would  te  entitled  to,  acting  in  behalf  of 
some  other  person  ? — ^A.  Yes ;  there  are  such  customs. 

Q.  Please  state  what  that  custom  is.  A.  When  a  prospector  is  en- 
gaged by  sending  him  into  the  mountains  to  prospect,  and  when  he 
stakes  anything  he  usually  gets  by  stipulation  a  certain  share  in  what- 
ever discoveries  the  prospectors  ma^  make. 

Q.  It  requires  a  stipulation  does  it  ? — ^A.  Almost  invariably,  it  re- 
quires a  stipulation. 

Q.  Now,  m  the  absence  of  anv  stipulation,  is  there  any  custom  fix- 
ing his  compensation? — ^A.  Well,  in  mstances  where  there  is  no  stipu- 
lation, and  they  disagree,  the  rights  are  adjudicated  in  court 

Q.  And  you  know  of  no  custom  that  would  absolutely  fix  the 
amount  of  compensation  ? — A.  I  know  of  no  fixed  custom  where  any 
interest  is  given  to  a  prospector  only  by  stipulation.^ 

Q.  In  the  relocation  made  in  1904,  the  compensation  to  which  Mr. 
Cunningham  might  be  entitled  to,  with  respect  to  that  location,  was 
the  same  as  that  to  which  he  was  entitled  when  he  made  the  loca- 
tion of  1908,  was  it.  You  had  no  different  understanding! — ^A. 
Give  me  that  question  please. 

f Question  read.) 

A.  I  had  no  definite  understanding  with  Mr.  Cunningham  when 
he  made  these  locations. 

Mr.  Sheridan.  Head  the  answer. 

(Answer  read.) 

A.  I  don't  like  that  answer;  if  I  may  qualiN  it. 

Q.  You  wish  to  make  a  different  statement  f — A.  The  same  under- 
standing went  on  by  my  contributing  to  these  expenses.  There  was 
no  alteration  in  it. 

Mr.  Hughes.  I  rather  think  that  the  reporter  got  his  words  wrong 
and  that  he  said  "  different "  instead  of  "  definite."  It  seems  hardly 
fair  when  the  witness  used  the  word  "  different "  instead  of  the 
word  "  definite." 

Q.  You  had  this  understanding,  tiiat  the  amount  of  Cunningham's 
compensation  was  undetermined  and  depended  upon  subsequent 
agreement? — A.  Depending  upon 

Q.  Subsequent  agreement? — ^A.  Subsequent  determination;  why, 
no,  I  did  not  understand  that  there  was  any  subsequent  compensa- 
tion in  the  matter  at  all.    He  was  receiving 

Q.  You  did  not  understand  my  question,  Mr.  Jenkins — would 
you  have  us  understand  that  Mr.  Cunningham's  right  to  compensa- 
tion was  determined,  or  at  least  the  amount  of  his  compensation  was 
not  determined  at  the  time  he  made  this  location  for  you? — ^A.  It 
was  determined  by  himself,  and  was 

Q.  At  that  time  when  he  made  the  location? — ^A.  And  was  col- 
lected out  of  each  remittance  made  by  me,  and  his  reports  show  that 
his  expenses  and  salary  were  charged 

Q.  He  took  out  what  he  wanted,  in  other  words? 

rVVitness  said  nothing.) 

Q.  Mr.  Cunninffham,  as  you  stated,  at  different  times  sent  to 
you  statements  and  reports  concerning  the  development  work  he  was 
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executing  up  there,  and  the  money  he  was  expending J — A.  Yes,  sir; 
by  conversations  and  otherwise  I  was  kept  advised. 

Q.  I  am  going  to  ask  you  to  examine  the  paper  which  I  now  hand 
ou,  and  wnich  has  been  admitted  in  evidence  as  Government  £x- 
ibit  5,  and  ask  you  to  state  if  you  were  furnished  with  a  copjr  of 
that  particular  report  [handing  witness  paper  who  examines 
papert  ? — ^A.  Yes ;  1  received  a  copy  of  that. 

Q.  Did  vou  examine  it  at  the  time  you  received  it? — ^A.  I  did. 

Q.  I  will  ask  you,  then,  if  your  attention  was  in  any  way  drawn  to 
the  language  which  I  will  now  read  to  you  from  the  second  paragraph 
of  the  first  page  of  that  paper: 

Our  development  work  has  proven  very  satisfactory,  and  whUe  we  are  not 
prepared  to  say  there  is  no  question  about  the  permanency  of  our  coal,  I  wiU 
state,  BO  far  as  known  at  present,  the  quality  of  our  coal  is  superior  to  anything 
on  the  Pacific  coast. 

Did  you  note  that  statement? — ^A.  I  did. 

Q.  And  this  language  of  the  fifth  paragraph  of  the  same  page, 
"  Our  development  on  Trout  Creek,  where  all  our  work  this  winter 
i?  being  concentrated,  consists  of  four  tunnels  " — ^that  language,  did 
you  note  it? — ^A.  Yes,  sir. 

Q.  And  in  the  next,  succeeding  this  language : 

On  Clear  Creek  we  have  about  200  feet  of  tunnels,  with  Innumerable  open  cuts, 
and  on  Carbon  Creek  we  have  also  done  quite  an  amount  of  surface  work. 

Did  you  observe  that  language  at  that  time? — ^A.  I  did. 

Q.  And  you  noticed  that  all  through  that  paper,  that  when  speak- 
ing of  the  work  that  was  bein^  carried  on  on  tne  several  claims,  the 
possessive  pronoun  "  we  "  or  the  possessive  pronoun  "  ours  "  and  the 
pronoun  "we"  were  used  altogether? — A.  1  did  notice  that.  It,  in 
my  opinion,  is  quite  natural  in  mining. 

Q.  Did  you  have  any  development  on  your  claim  on  all  three  of 
tliese  creeks  named  in  the  paper? — A.  No;  not  in  that  sense.  The 
proof  of  continuity  of  a  coal  claim,  or  any  vein,  it  is  only  natural 
that  you  follow  it  on  its  strike,  wherever  it  is  exposed,  and  by  drifts 
or  tunnels  on  its  dip.  The  development  on  any  one  of  these  claims, 
from  a  mining  point  of  view,  was  developing  my  location. 

Q.  You  noticed  on  that  report,  or  from  it,  and  from  others  which 
he  might  have  made  you,  that  all  the  moneys  he  was  receiving  were 
being  placed  in  a  common  fund,  to  be  expended  for  the  common 
benefit  of  all  the  claims,  did  you  not? — A.  I  had  perfect  confidence  in 
Mr.  Cunniiigliam 

Q-  That  is  not  answering  my  question. 

Mr.  HnoHES.  Perhaps  if  you  let  him  go  on,  perhaps  you  will  have 
his  answer. 

Q.  You  noted  that  fact,  did  you  ? — A.  Read  the  question. 

(Question  read.) 

A.  All  expenditures  of  my  money  were  made  with  my  full  approval. 

Q.  You  still  have  not  answered  my  question.  I  asked  you.  Did  you 
notice  upon  that  report,  and  from  other  reports  and  statements  rur- 
nished  to  you,  whether  this  money  was  being  placed  in  a  common 
fund  and  expended  for  the  common  benefit  of  all? — A.  I  have  no 
knowledge  and  I  have  no  means  of  knowing  whether  or  not  my  money 
went  on  the  same  claim  or  on  some  other  claim  than  on  my  location. 

Q.  Did  you  infer  that  fact  from  some  of  these  reports? — A.  No;  I 
was  satisfied  that  he  was  using  my  money,  and  using  it  wisely* 
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Q.  You  "«  ere  .satisfied? — ^A,  Yes,  sir. 

Q.  I  will  now  hand  you  another  paper  which  has  been  placed  in 
evidence  by  the  Government  and  has  been  marked  "  Government  Ex- 
hibit No.  6,"  and  I  will  ask  you  whether  you  received  from  Mr.  Cun- 
ningham that  paper  or  a  copy  of  it  [handing  witness  paper]  ? — ^A. 
Yes,  sir;  I  did. 

Q.  I  am  going  to  read  to  vou  from  the  second  paragraph  on  the 
first  page  of  that  paper  the  following  language: 

I  a  111  pleased  to  state  that  Mr.  Hawkins  made  a  most  careful,  and  thorough, 
and  painstaking  examination  of  the  entire  field  owned  by  us,  as  well  as  a  cursory 
ezaminntion  of  the  coal  lands  of  the  Bnglish  company  adjoining.  His  report 
is  now  being  prepared,  etc. 

Do  you  remember  of  his  quoting  that  language  in  his  report? — ^A. 
Yes,  sir. 
Q.  And  this  language  in  the  third  paragraph : 

We  also  ran  levels  and  made  estimates  on  a  magnificent  water  power  that  can 
be  made  to  furnish  about  3,000  horsepower  with  a  very  small  outlay,  requiring 
but  2i  mUes  of  flume,  with  a  dam  about  200  feet  long  by  10  feet  high. 

Do  you  remember  noting  that  statement? — ^A.  Yes,  sir. 
Q.  in  the  second  following  paragraph  on  page  2  I  read  this 
language : 

We  are  thus  brought  to  that  portion  of  our  ground  lying  l)etween  Trout  and 
Clear  creeks,  where  the  measures  are  unbroken  and  dev^oped  sufiiclently  to 
show  approximately  100,000,000  long  tons  above  the  tunnel  level  we  have 
projected. 

Did  you  observe  tiiat  statement? — ^A.  I  did. 
Q.  And  in  the  last  paragraph  on  that  page: 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  as  fkr  as 
can  be  determined  at  first,  but  as  they  contain  heavy  timber  recommends  their 
being  held  for  that  purpose,  and  as  I  have  located  four  other  claims  taking  the 
dip  of  all  the  coal  measures  no  one  will  be  any  the  loser  thereby. 

Did  you  observe  that  language? — ^A.  Yes.  sir;  I  did. 
Q.  And  in  the  next  succ^lng  paragrapn : 

Ton  are  already  advised  that  we  are  holding  considerable  tracts  of  land  for 
timber  which  we  will  require  in  large  quantities,  but  there  Is  no  law  in  Alaska 
for  acquiring  title  to  timber  land;  consequently  would  consider  it  advisable  to 
try  to  secure  some  cheap  strip  before  beginning  any  very  extensive  operatlona 

You  noted  that  also? — A.  Yes,  sir;  I  did. 

Q.  What  was  your  understanding  concerning  Mr.  Cunniiigham's 
use  in  these  reports  of  the  statements  of  Mr.  Hawkins,  "  Mr.  Haw- 
kins finds  four  of  our  claims  of  but  little  value  for  coal  ?  " — A. 
Evidently  Mr.  Hawkins  reported  that,  or  he  would  not  have  stated 
that  there  were  four. 

Q.  That  would  be  your  construction  of  that,  Mr.  Jenkins? — ^A. 
Yes,  sir. 

Q.  Did  you  have  any  interest  in  any  other  claim  than  your  own 
that  you  faiow  of? — ^A.  I  have  none. 

Q.  "  Four  of  our  claims  "  don't  refer  to  your  claim  alone,  does  it? — 
A.  If  it  did,  Mr.  Cunningham  had  located  another  one  for  me,  so 
that  I  would  not  be  injured  thereby. 

Q.  Did  you  understand  from  that  statement  that  he  held  the  four 
claims  for  timber  value  ? — A.  I  have  no  explanation  of  that  part  of 
it  alone. 
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Q.  You  did  not  understand  that  you  had  such  lands  as  that? — 
A.  No. 

Q.  Did  you  devote  any  consideration  to  his  recommendation  that 
he  makes  in  the  first  paragraph  of  page  S,  ''  That  we  purchase  some 
cheap  script  and  cover  all  we  can  before  beginning  any  very  extensive 
operations,"  and  locate  some  considerable  tracts  of  land  for  the 
timber  ? — ^A.  Mr.  Cunningham  being  up  in  the  mountain  fastnesses  for 
some  time  alone,  and  as  he  is  naturally  a  man  of  very  large  ideas,  the 
making  of  such  propositions,  or  rather  the  stating  of  such  statements 
as  he  does  in  some  of  these  paragraphs,  had  no  bearing  whatever 
upon  my  mind.  In  some  of  these  he  outlined  large  plans  which 
involved  more  money  than  I  would  be  able  to  put  up,  even  for  my 
one  thirty-third  of  them. 

Q.  You  never  considered  vourself  a  party  to  those  plans,  then  ? — 
A..  I  never  considered  myseli  a  party  to  any  plan  involving  other  than 
the  developing  of  my  coal  claim. 

Q.  I  now  hand  you  two  papers  which  have  been  submitted  in  evi- 
dence, marked  "Government  Exhibits  8  and  9,"  for  the  purpose  of 
asking  you  whether  you  have  ever  received  those  papers  or  copies  of 
them  at  any  time  from  Mr.  Cunningham  t — ^A.  I  received  that. 

Mr.  Gray.  What  do  you  refer  tol 

Mr.  SHERmAN.  Government  Exhibit  8. 

A.  I  received  a  copy  of  Exhibit  9. 

Q.  Look  at  the  first  paper  I  showed  you.  They  indicate  the  keep- 
ing of  a  common  account  for  all  of  these  claims,  do  they  not? — A. 
Yes,  sir ;  it  shows  expenditures  and  expenses. 

Q.  Each  entryman  is  advised  of  the  amount  received  from  each 
and  every  other  entryman,  and  for  what  purpose  the  aggregate  fund 
has  been  expended  ? — ^A.  Yes,  sir ;  that  is  the  idea. 

Q.  Did  Clarence  Cunningham,  in  anv  conversation  he  ever  had 
with  you  after  you  made  this  location,  advise  you  just  what  improve- 
ments had  been  made  on  your  claim  ? — ^A.  I  do  not  recall  that  he  has, 
other  than  exposing  the  coal  upon  my  claim  by  pits  and  cuts.  That 
is  all. 

Q.  Did  he  write  to  you  that  you  were  paying  for  tunnels  and 
other  developments  and" prospect  work  on  other  claims? — ^A.  He  did 
not  write  it  that  way  to  me.  I  was  satisfied  if  any  part  of  the 
money  I  contributed  was  exnended  in  improving  the  coal  measures 
in  any  general  use  and  benent  to  my  claim,  and  adding  to  the  value 
of  my  own  claim. 

Q.  So  far  as  you  know,  then,  the  prospecting  operations  on  your 
claim  were  connned  to  surface  cuts  ana  exposures;  that  is,  what 
work  there  was? — A.  I  remember  him  stating  that  much  to  me. 

Mr.  PuGH.  That  is  all. 

Bedirect  examination  by  Mr.  Hughes  : 

Q.  Mr.  Jenkins,  when  you  received  these  statements  from  Mr. 
Cunningham  did  you  understand  they  were  statements  made  out  for 
you  alone  of  these  matters  which  were  your  own — ^that  is  to  say,  of 
your  claim,  of  your  account,  or  that  it  was  a  copy  of  one  statement 
made  for  tne  purpose  of  being  sent  to  every  other  entryman  that  he 
was  locating  for? — A.  Was  gotten  out  in  the  form  of  a  circular,  and 
each  entryman  received  the  same  sort  of  a  report  unless  it  was  mis- 
carried by  mail.    Possibly  some  of  mine  were  miscarried. 
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Q.  Now,  you  say  you  observed  in  reading  these  reports  that  he  was 
accustomed  to  use  the  word  "  we "  and  "  ours,"  referring  to  the 
claims  or  work  done? — ^A.  Yes. 

Q.  What  significance  did  you  attach  to  that  fact;  just  explain 
briefly  ? — ^A.  In  my  opinion,  the  only  natural,  sensible  way  to  report 
to  the  various  entrymen  was  to  use  "  we,"  "  our,"  and  "  ourselves." 

Q.  Did  you  infer  from  the  language  used  in  these  reports  of  Mr. 
Cunningham  meant  to  convey  the  idea  to  you  and  the  other  entrymen 
that  the  holdings  were  in  any  sense  a  common  holding? — ^A.  No,  sir; 
I  did  not. 

Q.  Did  vou  infer  from  the  statements  of  operation  which  have 
been  callea  to  your  attention  by  counsel  in  cross-examination,  that 
these  expenditures  for  general  improvements,  for  exploitation,  for 
trail  building,  or  for  proving  tie  formation  or  continuity  of  the  coal 
measures,  etc,  was  an  improper  expenditure  of  your  money? — A.  I 
never  did. 

Q.  Why  not? — A,  I  thought  it  was  the  correct  method  of  determin- 
ing it. 

Q.  In  reference  to  any  one  of  these  reports  that  counsel  has  called 
to  your  attention,  did  you  have  any  idea  that  he  intended— in  reference 
to  the  water-power  plans  mentioned  in  these  reports,  did  you  have 
any  idea  that  he  intended  that  you  should  use  this  money  in  the 
development  of  water  power  there?— A.  No,  sir;  I  think  not 

Q.  Or  with  reference  to  timber,  did  you  ever  consent  to  locate  any 
timber  or  purchase  any  scrip  ? — ^A.  No. 

Q.  Now,  in  respect  to  any  of  these  matters  that  you  observed  in 
reports,  what  inference  did  you  draw  in  respect  to  the  meaning  con- 
veyed by  the  writer  of  them,  Mr.  Cunningham,  in  preparing  them?— 
A.  I  could  possibly  very  easily  explain  it  by  supposing  that  Mr. 
Cunningham  and  I  were  the  only  two  locators  in  the  field,  and  from 
lime  to  time  Mr.  Cunningham  would  write  me  from  Alaska,  or  some 
other  point;  when  he  desired  to  report  he  naturally  would  use  the 
word  "  we."  I  would,  if  I  was  in  charge  of  work  for  persons,  use 
the  words  "  ours,"  "  we,"  or  doing  so  and  so.  That  means  he  and  his 
men. 

Q.  When  references  were  made  to  acquiring  timber  or  surveys  for 
railway,  or  any  matters  pertaining  to  the  investigation  of  harbor, 
or  matters  pertaining  to  the  railroad,  or  the  general  development,  or 
references  to  claims  generally  I  will  ask  you  what  you  understood 
from  it  as  to  whether  or  not  Mr.  Cunningham  was  intending  to  con- 
vey to  you  and  the  others  the  understanding  you  would  be  expected 
to  engage  in  and  undertake  to  carry  out  any  such  measures  as  a 
joint  undertaking  to  be  carried  out  by  any  portion  or  all  of  the  men 
who  had  any  claims  there? — ^A.  I  did  not  understand  it  for  myself 
that  that  was  the  proposition. 

Q.  Did  it  seem  to  you  unnatural  or  unusual  from  your  knowledge 
of  mining  men  and  prospectors  who  spent  months  alone  in  the 
mountains  that  they  should  mve  expressions  to  such  ideas  as  might 
come  into  their  minds  as  to  the  possibilities  of  the  future? — A.  The 
tendency  is,  if  a  man  is  at  all  optimistic,  to  got  dreamy  and  visionary 
and  have  extraordinary  large  ideas. 

Mr.  Hughes.  That  is  alL 
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Becross-examination  by  Mr.  Pugh: 

Q.  I  have  just  one  question.  You  stated  that  Mr.  Cunningham 
sent  to  each  entryman  a  copy  of  each  of  the  reports  you  received. 
Do  yon  state  that  from  your  own  knowledge  or  is  that  an  inference 
of  yours? — ^A.  Not  from  knowledge;  no.  I  learned  that  it  was  the 
practice  of  Mr.  Cunningham  to  do  that. 

(And  thereupon  the  &rther  hearing  of  this  inquiry  was  adjourned 
to  9.30  o'clock  a.  m.,  December  8, 1909.) 


December  8,  1009—9.30  a.  m. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  urtiy,  coun- 
sel for  the  claimants. 

FRANK  A.  MOORE,  a  witness  produced  on  behalf  of  the  claim- 
ants, being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes: 

Q.  What  is  your  age,  Mr.  Moore  ? — A.  I  beg  your  pardon. 

Q.  What  is  your  age? — ^A.  Thirty-five. 

Q.  What  is  your  business? — ^A.  Well,  I  am  not  actively  engaged 
in  business,  but  I  own  some  real  estate  and  bank  stock  of  various  sorts ; 
the  real  estate  is  somewhat  varied. 

Q.  Have  you  been  engaged  in  any  active  business  for  the  last  few 
years? — ^A.  The  last  three  years? 

Q.  The  last  few  years  ? — ^A.  The  last  few  years.    No ;  not  actively. 

Q.  That  has  been  due  on  account  of  the  condition  of  your  health, 
has  it? — ^A.  Yes;  chiefly. 

Q.  Now,  Mr.  Moore,  are  you  a  son  of  Governor  Miles  Moore? — A. 
I  am. 

Q.  Did  you  have  any  conversation  with  Clarence  Cunningham  when 
he  was  in  Walla  Walla  about  the  time  your  father  authorized  him 
to  locate  or  take  up  a  coal  claim  for  him? — A.  Will  you  just  repeat 
that? 

(Question  read.) 

A.  I  presume  I  did.  He  was  a  visitor  there  in  Walla  Walla  on  his 
way  to  and  from  Alaska,  but  I  paid  very  little  attention  to  it  at  that 
time. 

Q.  That  was  in  1908.  During  that  year  you  had  one  very  serious 
operatioti,  did  you  not  ? — ^A.  I  have  had  two  heavy  operations,  but  I 
think  it  preceded  1903 — ^the  first    I  don't  remember  the  date. 

Q.  Do  you  remember  whether  your  attention  was  ever  called  to  it, 
and  whether  you  ever  considered  and  either  consented  or  refused  or 
declined  to  take  any  claim  in  1903  ? — A.  I  think  the  matter  came  up, 
but  I  at  that  time  declined  to  go  in. 

Q.  Now^  were  you  absent  from  there  a  considerable  part  of  the 
time— during  1903  or  1904 — on  account  of  your  own  illness  and  the 
illness  of  your  mother,  who  died  in  the  latter  part  of  1904? — A.  I  was 
away  with  her  practically  a  year.  That  was  the  principal  reason  that 
I  took  no  interest  in  this  matter. 
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Q.  Mr.  Moore,  was  your  attention  called  to  this  matter  in  the  winter 
of  1905  ? — ^A,  No ;  it  was  not  called  to  my  attention  in  the  winter  of 
1905 ;  in  the  spring  of  1905. 

Q.  Well,  in  the  spring  of  1905  ?— A,  Yes. 

Q.  What  occurred  ? — A.  Well,  I  don't  Iniow  how  I  got  hold  of  the 
information,  but  I  learned  that  possibly  there  was  a  chance  to  par- 
ticipate or  acquire  a  claim,  but  I  was  not  certain;  and,  as  near  as  I  can 
recall,  Mr.  Cunningham  was  in  Seattle  at  that  time,  and  I  addressed 
him  a  letter.  Now,  whether  I  got  my  answer  verbally  or  a  written 
answer  I  don't  remember,  but  it  was  to  the  effect  that  I  could  get  a 
claim. 

Q.  Was  there  a  power  of  attorney,  an  affidavit  sent  you  to  exe- 
cute?— A.  Yes. 

Q.  I  show  you  from  the  government  files  that  are  by  stipula- 
tion in  evidence  in  this  case  and  which  are  labeled  "  Coal  entry  No. 
82,  Frank  A.  Moore,  survey  No.  39,"  and  ask  you  if  the  paper  1  now 
hand  you  is  the  power  of  attorney  signed  by  you,  and  whether  the 
signature,  Frank  A.  Moore,  is  your  signature  [hands  witness  pa- 
per] ? — ^A.  That  is  the  instrument,  and  that  is  my  signature. 

Q.  It  was  acknowledged  at  that  time  before  Mr.  Gregory  at  Walla 
Walla?— A.  It  was. 

Q.  I  also  show  you  an  affidavit,  purporting  to  have  been  executed 
by  you,  and  ask  you  if  the  signature,  Frank  A,  Moore,  is  your  signa- 
ture?— ^A.  It  is. 

Q.  It  was  also  sworn  to  on  the  same  day  before  the  same  notary 
public? — A.  That  is  correct. 

Q.  I  call  your  attention  to  the  following  statement  contained  in 
this  affidavit,  to  wit: 

And  make  entry  for  my  own  use  and  benefit  and  not  directly  or  Indirectly 
for  the  use  and  benefit  of  an^  other  party. 

I  will  ask  you  to  state  whether  the  statement  contained  in  that 
affidavit,  which  I  have  just  read,  was  true  at  the  time  you  made  that 
affidavit? — ^A.  It  was. 

Q.  Did  you  have  any  conversation  with  Mr.  Cunningham  at  or 
prior  to  that  time,  or  with  anyone  else,  by  which  you  agreed  or  from 
which  you  understood  that  Mr.  Cunningham  was  to  have  any  interest 
of  any  kind,  directly  or  indirectly,  in  the  location  you  were  mak- 
ing?— A.  I  had  no  conversation  on  that  subject  with  him  nor  any- 
one else. 

Q.  Did  you  have  in  any  way  any  understanding  yourself  with  Mr. 
Cunningham  or  any  other  entrymen  who,  locating  a  claim  through  the 
agency  of  Mr.  Cunningham,  would  have  a  common  interest  in  your 
claim  ? — ^A.  I  had  no  such  understanding. 

Q.  Did  you  have  any  understanding  that  at  any  future  time  you 
would  be  expected  or  required  to  turn  over  your  coal  claim  to  a 
corporation  organized  or  to  be  organized,  or  to  any  association,  or  to 
hold  it  to  be  operated  jointly  witn  other  entrjrmen  in  the  mining  of 
coal  ? — A.  I  didn't  understand  I  would  be  required  to  do  any  of  those 
things. 

Q.  Did  you  understand  you  would  be  expected  to  do  this? — ^A.  I 
did  not. 

Q.  What  sum,  if  any,  did  you  pay  Mr.  Cunningham  at  the  time 
of  executing  these  papers  and  arranging  with  him  to  locate  a  claim 
for  you? — A.  I  think,  practically,  $1,600.     I  think  that  is  correct. 
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Q-  What  is  it?— A.  $1,600,  I  believe. 

Q.  That  is  your  recollection  of  the  exact  amount  t — ^A.  Yes. 

Q.  That  was  paid  him  in  money  by  draft  or  otherwise,  was  it? — ^^A. 
It  was  paid  by  draft ;  sent  to  the  National  Bank  of  Commerce  in 
Seattle;  sent  to  his  credit. 

Q.  I  show  you,  now,  from  the  same  files,  application  for  patent, 
and  ask  you  if  the  signature,  Frank  A.'  Moore,  subscribed  thereto,  is 
your  signature  [hands  witness  paper]  ? — A.  That  is  my  signature. 

Q.  It  was  sworn  to  by  you  on  tne  14th  of  February,  1906,  before  a 
notary  public  in  Multnomah  County,  Oreg.  ? — ^A.  It  was. 

Q.  You  happened  to  be  in  Portland  at  that  time? — ^A.  Yes,  as  near 
as  I  can  remember;  I  was  just  on  my  way  to  California,  and  I  hap- 
pened to  be  there  a  week,  and  this  instrument  was  sent  to  me,  prob- 
ably by  my  father. 

Q.  Did  you  sign  and  forward  it  to  Mr.  Cunningham  ? — ^A.  I  can't 
remember  that.  I  either  did  that  or  returned  it  to  Walla  Walla  and 
it  was  sent  from  there. 

Q.  In  this  sworn  application  I  find  the  following  language,  among 
other  things: 

I  make  entry  for  my  own  use  and  benefit  and  not  directly  or  Indirectly  for 
the  use  and  benefit  of  any  other  party. 

I  ask  you  if  that  statement  was  a  true  statement  at  the  time  you 
made  it? — ^A.  Yes. 

Mr.  Hughes.  I  am  not  calling  the  attention  of  this  or  other  wit- 
nesses to  minor  papers,  such  as  those  relating  to  citizenship,  etc.,  be- 
cause I  am  not  adyised  that  the  Government  expects  to  haye  any  yeri- 
fication  of  the  papers  in  those  particulars,  there  hayinff  been  nothing 
suggested  of  the  purpose,  and  for  the  sake  of  brevity  I  have  not  en- 
cumbered the  record  oy  any  reference  to  them. 

Q.  After  making  your  power  of  attorney,  that  you  have  identified, 
and  the  first  aflSdayit,  and  before  making  application  during  the  sum- 
mer which  intervened,  you  had  another  very  serious  operation,  I  be- 
lieve— an  abdominal  operation  ? — A.  That  is  right ;  yes,  sir. 

Q.  I  now  show  you  a  paper  from  the  same  files,  purporting  to  be  an 
affidavit,  and  ask  you  if  tne  signature,  Frank  A.  Moore,  subscribed 
thereto  is  your  signature  [hands  witness  paper]  ? — ^A.  It  is. 

Q.  This  was  executed,  according  to  its  face,  in  the  county  of  Los 
Angeles,  State  of  California.    Was  that  the  fact? — A.  It  is. 

Q.  You  were  at  that  time  staying  in  Los  Angeles,  Cal.  ? — ^A.  Yes. 

Q.  It  purports  to  have  been  executed  on  the  18th  of  April,  1907. 
Do  you  recall  how  this  affidavit  came  into  your  possession  for  execu- 
tion ? — A.  Well,  it  undoubtedly  came  through  the  mail. 

Q.  But  whether  it  came  from  Mr.  Cunningham  or  was  forwarded 
to  you  from  Walla  Walla,  can  you  recall  ? — ^A.  I  can  not  recall,  for  the 
simple  reason  that  Mr.  Cunningham  did  not  always  know  where  I 
was,  and  he  quite  oft>en  sent  letters  to  Walla  Walla  and  they  were  re- 
directed. Sometimes  he  knew  where  I  was  and  sent  them  direct;  so 
it  makes  that  matter  hazy  in  my  mind. 

Q.  The  reason,  I  may  say,  I  am  asking  this,  it  seems  to  be  the 
equivalent  of  the  I^ove  affidavit,  although  made  later  than  any  of 
them,  I  think,  and  is  not  quite — does  not  quite  follow  the  terms  ox  the 
Love  affidavit.  It  is  not  quite  like  it  in  some  other  respects,  and  I 
wanted  to  know  if  the  witness  knew  anything  further  in  regard  to 
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the  paper.    I  call  your  attention  to  the  following  language  from  this 
affidavit : 

Said  location  was  made  for  his  own  nee  and  benefit,  and  that  he  is  not  under 
contract  or  obligation  and  is  not  under  agreement  to  convey  said  land,  or  any 
of  the  interests  therein,  by  lease,  deed,  or  otherwise  to  any  person  or  persons 
or  to  any  corporation  or  association  whatever,  and  that  if  patent  issue  he  will 
be  free  to  make  such  disposition  of  this  as  he  may  deem  proper. 

Were  those  statements  and  each  of  them  true  at  the  time  you  exe- 
cuted this  affidavit? — A.  They  were. 

Q.  Now,  did  you  send  to  the  receiver  at  Juneau  the  purchase  price, 
payable  to  the  Government,  for  securing  patent  to  tnis  claim? — ^A. 
xes. 

Q.  Do  you  remember  the  amount  sent? — ^A.  $1,600. 

Q.  I  show  you  now  the  receiver's  receipt,  taken  from  the  files  of 
this  case,  and  I  ask  you  if  you  received  a  duplicate  of  this  paper, 
which  bears  date  October  26,  1907,  being  a  receipt  from  Frank  A. 
Moore  for  the  sum  of  $1,590.41? — ^A.  Yes;  I  have  a  similar  receipt. 

Q.  I  show  vou  also  the  certificate  of  the  register,  bearing  the  same 
date,  signed  by  John  W.  Dudley,  and  I  ask  you  if  you  received  a 
duDlicate  of  that  ? — A.  No ;  I  don't  remember  that  instrument. 

Q.  At  the  time  you  paid  the  Government  the  purchase  price  of  this 
coal  claim  and  received  these  receipts,  and  at  any  time  prior  thereto, 
I  will  ask  you  to  state,  Mr.  Moore,  whether  you  were  under  any 
contract  or  agreement,  or  had  any  understanding  with  Clarence 
Cunningham  or  any  other  of  the  entrymen  who  are  defendants  in  this 
proceeding,  or  any  other  persons  or  company  or  association,  that  any- 
one besides  yourself  had  or  should  have  thereafter  any  interest  what- 
ever in  this  coal  claim  or  the  title  to  it  ? — A.  No. 

Q.  Did  you  have  any  understanding  or  agreement  that  you  would 
transfer  it  at  any  time  to  any  corporation  or  association  or  to  any 
other  person  or  persons? — ^A.  I  did  not. 

Q.  Did  you  have  any  understanding  or  a^eement  under  which 
you  were  to  hold  it  for  the  purpose  of  joint  mining  and  operating,  in 
conjunction  with  any  other  persons? — ^A.  I  did  not. 

Q-  Did  you  have  any  agreement  or  understanding  with  anybody 
by  which  your  ownership,  dominion,  control,  or  power  of  disposi- 
tion over  this  claim,  or  over  the  title  to  it,  before  or  after  patent 
issued,  should  be  under  direction  or  subject  to  the  control  of  any- 
one but  yourself? — -A.  No. 

Q.  Did  you  ever  receive  any  notice  of  a^  meeting  of  any  entrymen 
represented  by  Mr.  Cunningham  in  their  respective  locations  in 
Alaska,  to  be  held  at  the  office  of  Finch  &  Campbell  on  the  15th  of 
May,  1907  ?-^A.  I  did  not. 

Q.  And  did  you  have  any  notice  afterwards*  of  that  meeting  or  of 
the  proceedings  of  the  meeting  or  receive  any  copy  thereof? — ^A.  I 
don't  remember  of  even  receiving  a  copy. 

Q.  You  were  then  in  Los  Angles,  Cal.  ? — ^A.  I  was  in  Los  Angeles. 

Q.  Did  you  have  any  knowledge  of  a  meeting  that  was  held  in 
the  office  of  Finch  &  (jampbell  on  the  16th  of  July,  1907,  at  which 
meeting  a  committee  was  appointed  to  go  to  Salt  Lake  and  take  up 
certain  negotiations  with  Mr.  Eccles? — ^A.  Am  I  allowed  to  ask  a 
question  ? 

Q.  Certainly. — ^A.  May  I  say  when? 

Q.  Just  read  that  question.    I  think  I  fixed  the  date  there. 
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The  Commissioner.  It  gives  the  date  in  the  question. 

(Question  read.) 

A.  Well,  my  question  referring  to  when  don't  mean  when  was  the 
meeting  held.    1  ou  asked  me  did  I  have  knowledge.    I  asked  when. 

Q.  Well,  tell  what  knowledge,  if  anv,  you  had  and  when  you  got  it. 
That  is  what  I  want  you  to  do.  It  don't  mean  simply  that  you  are 
to  say  whether  you  had  knowledge  on  that  date,  but  whether  you  had 
knowledge  at  any  time  and  when  you  acquired  that  knowledge. — 
A.  I  was  at  Los  Angeles  at  the  time,  and  my  father  came  down  there 
in  February,  as  I  remember  it,  for  a  vacation. 

Q.  February,  1908  ?— A.  1907,  as  I  remember  it. 

Q.  Well,  that  would  be  several  months  before  this  meeting  was 
held? — ^A.  Well,  it  must  have  been  1908.  There  seems  to  be  some 
discrepancy,  but  I  was  in  Los  Angeles  when  I  first  heard  of  the  trip 
that  he  had  made  to  Salt  Lake  to  confer  with  Mr.  Eccles,  and  at  the 
time  he  told  me  about  it,  as  I  remember,  and  said  it  fell  through. 

Q.  Well,  was  that  in  the  winter  time  when  you  saw  him  in  Los 
Angeles? — ^A.  It  was  in  February,  as  I  remember  it.  But  I  won't  say 
positively  1907  or  1908. 

Q.  Well,  of  course  he  could  not  have  told  you  something  in  the 
winter  of  1907  that  occurred  in  the  winter  of  1908  ? — ^A.  It  must  have 
been,  I  guess. 

Q.  But  all  I  am  trying  to  get  at  is  as  near  the  time  as  you  can,  with 
reference  to  the  event  he  told  you  about.  Not  exactly,  but  as  near 
the  time  or  some  approximation  as  to  the  time. — ^A.  Well,  as  I  remem- 
ber it,  it  was  three  or  four  months  subsequent  to  that  meeting  there. 

Q.  Was  that  the  first  intimation  you  had  of  there  having  been  any 
such  a  meeting  as  that  held  or  your  father  having  been  appointed  on 
a  committee^  when  negotiations  were  had  with  Mr.  Eccles? — A.  It 
was,  unless  it  was  in  some  letter  he  simply  made  mention  of  it.  I 
don't  remember  positively. 

Q.  Were  you  requested  by  Mr.  Cunningham  or  anyone  else  to  make 
a  deed  to  the  Union  Trust  Company? — A.  I  was  not. 

Q.  You  never  made  any  deea? — ^A.  Never  made  any  deed. 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  SnERmAN : 

Q.  What  kind  of  business  did  I  understand  you  to  say  you  had 
been  interested  in,  Mr.  Moore? — A.  Well,  I  believe  I  made  tne  state- 
ment that  I  was  not  actively  engaged  in  business,  but  that  I  owned 
some  real  estate  and  some  bank  stock. 

Q.  How  long  have  you  owned  this  property? — ^A.  Since  my 
mother's  death,  some  ten  years  ago. 

Q.  You  have  not  at  any  time  been  actively  engaged  in  business  for 
yourself? — A.  Well,  that  is  a  hard  question  to  answer,  just  what  you 
call  actively  engaged.  I  have  from  time  to  time  taken  care  of  my 
interests  and  then  I  would  be  away  again. 

Q.  Well,  now,  say  in  1903,  were  you  actively  engaged  in  any  busi- 
ness at  that  time? — A.  It  is  hard  for  me  to  say.  I  can't  remember 
the  year. 

Q.  As  I  understood  your  testimony  you  were  indisposed  during  a 
part  of  that  time  through  illness? — A.  Yes.    ' 

Q.  And  subsequently  in  1904  or  1905  you  were  also  ill? — A.  Did 
you  say  1905? 
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Q.  1904  or  1905? — ^A.  Yes;  in  June  and  July;  in  fact  all  summer  I 
was  quite  ill. 

Q.  Of  1906?— A.  Yes. 

Q,  Were  you  traveling  pretty  generally  at  such  times? — ^A.  Yes. 
In  a  period  of  two  jears  and  seven  months  I  was  away  very  dose  to 
two  years  of  that  time. 

Q.  What  years  were  those,  Mr.  Moore? — A.  It  was.  during  the 
period  ranging  from  the  early  part  of  1905  up  to  the  time  I  received 
my  final  receipt,  which,  as  I  l^member  it,  was  1907. 

Q.  Now,  were  you  traveling  for  your  health  during  1903? — ^A.  No; 
I  was  not.  My  mother  was  very  ill  at  the  time  and  I  was  away  with 
her  in  California. 

Q.  How  long  were  you  absent  in  California,  approximately  ? — ^A. 
Approximately  a  year. 

Q.  Were  you  absent  during  any  part  of  1904  ? — ^A.  Yes ;  it  was  the 
winter,  as  I  remember  it,  of  1903  and  1904;  the  following  spring, 
winter,  and  summer. 

Q.  So,  as  a  matter  of  fact,  during  most  of  the  time  of  1903,  1904, 
1905, 1906,  and  1907  you  were  away  from  home  most  of  the  time  ? — A. 
Most  of  the  time. 

Q.  Now,  give  us  in  your  own  words,  Mr.  Moore,  just  in  what  way 
ou  became  interested  in  this  claim  of  yours  in  Alaska. — ^A.  Wdi, 
>.  Sheridan,  the  facts  are  not  sharp  in  my  mind  by  any  means. 
I  did  not  pay  particularly  any  attention  to  the  matter,  so  I  don't 
want  to  state  definitely,  but  I  suppose  the  first  time,  as  I  stated,  that 
I  heard  about  this  was  when  Mr.  Cunningham  brought  the  subject 
to  my  father's  attention,  which  was,  as  I  remember  it,  m  1903.  Then, 
as  I  stated,  I  was  away.  The  matter  was  almost  out  of  my  mind, 
and  later  on,  why,  the  suggestion  was  made  to  me,  probably  by  my 
father,  that  I  better  take  a  claim;  that  it  was  very  good,  and  it 
had  a  good  deal  of  influence  on  my  mind,  because  I  blew  in  general 
that  my  father  was  opposed  to  mining  ventures,  and  if  he  had  de- 
cided that  this  was  favorable  that  it  md  not  need  my  investigation ; 
to  take  his  word  for  it;  just  trust  to  his  judgment;  and  so  I  wrote, 
as  I  stated,  to  inquire  if  I  could  get  a  claim,  and  I  was  told  I  could. 

Q.  You  wrote  to  Clarence  Cunningham? — A.  Clarence  Cunning- 
ham. 

Q.  Where  was  Mr.  Cunningham  at  the  time,  as  you  recollect? — ^A. 
As  I  recall  it  he  was  in  Seatue. 

Q.  That  was  in  19 A.  1905  or  the  latter  part  of  1904,  but  I 

think  early  in  1905.  • 

Q.  Now,  you  did  not  have  any  correspondence  with  Mr.  Cunning- 
ham concerning  this  claim  prior  to  this  time  when  you  wrote  him 
that  he  might  locate  one  tor  you? — A.  Except  this  lett^  I  just 
mentioned. 

Q.  Except  the  letter  you  mentioned  ? — A.  That  is  all. 

Q.  You  relied  on  your  father's  advice  on  the  advisability  of  taking 
this  claim? — A.  Yes;  that  is  it  exactly. 

Q.  Now,  about  how  frequently  did  Mr.  Cunningham  draw  on  you 
for  money  after  you  had  directed  him  to  locate  tnis  claim;  that  is, 
about  how  frequently  in  one  year? — A.  I  never  thought  about  aver- 
aging it  up,  Mr.  Sheridan.  I  know  I  left  instructions  with  the  bank 
of  wliich  my  father  is  president,  the  Baker  Boyer  Bank — ^the  na- 
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tional  bank — to  honor  his  drafts,  and  have  not  since  this  matter  I 
don't  believe  I  averaged  up  those  drafts  to  Imow,  but  I  know  they 
seemed  to  come  along  frequently  enough. 

Q.  And  do  you  have  any  idea  of  how  much,  approximately,  you 
spent  altogether  on  this  claim  from  the  time  of  this  location  down 
to  and  including  the  time  of  final  certificate? — ^A.  Well,  it  is  just 
a  little  short  of  $4,000,  I  think. 

Q.  Did  you  pay  that  much  or  have  it  paid  out  of  your  own  personal 
funds? — ^A.  Yes;  distinctively. 

Q.  Now,  give  us  generally  what  you  recall,  Mr.  Moore,  about  the 
statements  or  account,  if  any,  which  you  received  from  Clarence  Cun- 
ningham from  time  to  time. — A.  Well,  at  the  same  time  I  would 
receive  any  communication  from  Mr.  Cunningham  father  would 
receive  a  similar  statement,  and  I  suppose  it  made  me  more  careless 
than  though  I  had  been  absolutely  alone  in  the  world,  and  I  did  not 
give  those  the  careful  perusal  that  I  would  otherwise.    They  were 

2uite  often  just  scanned  and  thrown  down,  and  not  even  carefully 
led,  and  I  can't  say  just  what  they  did  contain. 
Q.  Now,  do  you  recollect  whether  or  not  Clarence  Cunningham  sent 
but  a  copy  of  each  of  those  statements  and  one  to  your  father,  or 
simply  one  to  your  father,  or  simply  one  to  your  father  for  the  use  of 
both  of  you? — ^A.  No;  he  alway&--my  brother,  Mr.  Walter  Moore, 
was  also  mterested,  and  they  were  in  triplicate. 

Q.  I  now  invite  your  attention^  Mr.  Moore,  to  a  power  of  attorney 
in  the  original  entry  papers,  now  m  evidence  under  stipulation,  which 

r)wer  of  attorney  bears  date  March  27,  1903,  and  is  signed  by  you. 
will  ask  you  to  state,  if  you  can  recall,  now  that  you  have  had  some 
little  time  to  possibly  refresh  jour  memory,  from  whom  you  received 
that  power  of  attorney. — A.  This  is  the  first  instrument,  I  believe 
[examining  paper]. 

Q.  As  I  understand  it ;  yes. — ^A.  No ;  I  don't  remember  at  all,  Mr. 
Sheridan.    I  presume  that  came  from  Mr.  Cunningham. 

Q.  I  now  call  your  attention  to  the  papers  amongst  the  ori^nal 
entry  papers  for  your  claim  entry,  on  its  brief,  "Applicant's  affidavit 
as  to  use  and  benefit,"  which  is  dated  April  18,  1907,  and  executed 
before  Caroline  E.  Smith,  a  notary  public.  This  is  the  affidavit,  as  I 
understand  it,  which  has  taken  the  place  among  these  papers  of  the 
ordinary  Love  affidavit,  which  has  been  so  frequently  referred  to 
among  the  other  entries  of  this  group.  I  want  to  ask  you  now,  Mr. 
Moore,  if  you  can  recall  from  whom  it  was  that  you  received  this 
affidavit  t — A.  Well,  as  I  stated  before,  it  would  be  very  hard  for  me  to 
remember  that.  I  don't  know  whether  that  came  from  Mr.  Cunning- 
ham direct  or  to  our  Walla  Walla  office.  Not  knowing  that  it  was 
different  than  any  other  entrymen,  it  never  came  to  my  attention. 
Otherwise  probably  it  would  be. 

Q.  I  observe  that  it  was  executed  in  the  county  of  Los  Angeles, 
State  of  California.  Now  would  that^  in  any  way  refresh  your 
memory  as  to  whether  or  not  you  had  it  prepared  yourself  in  Tjoh 
Angeles  or  whether  it  was  sent  to  youf— A.  I  can  answer  that 

?uestion.  I  would  not  attempt  to  draw  that  instrument  up  because 
did  not  consider  myself  legally  competent.  I  would  not  want  to 
do  that  because  it  would  bring  up  the  Question  whv  I  changed  it, 
and  so  it  was  not  changed.    I  can  state  tnat  positively. 
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Q.  Your  best  recollection  is  that  it  was  sent  to  you  for  your 
signature? — A.  Yes. 

Q.  Your  claim  is  named^  the  Syndicate  claim,  is  it  not,  Mr. 
Moore? — A.  T  believe  that  is  correct. 

Q.  Now,  I  invite  your  attention  to  what  is  known  as  the  affidavit 
of  agent  as  to  character  of  mines,  which  is  one  of  the  papers  amongst 
the  original  entry  papers,  and  for  the  purpose  of  predicating  a 
question  I  will  read  a  small  part  of  it: 

The  nature  of  said  improvements  is  as  follows:  Open  cuts  to  trace  tbe 
veins  or  measures,  and  gradual  trail  leading  through  the  claim,  and  Joint 
ownership  in  a  wagon  road  built  from  the  warehouse  on  Stillwater  River 
(4  miles),  together  with  interest  in  boarding  house,  building,  tools,  and  2,000 
feet  of  tunnels  driven  to  prove  and  prospect  the  coal  measures  on  adjoining 
ground  on  Trout  Creek,  amounting  to  $2,300. 

I  wish  to  ask  you,  too,  in  connection  with  that  quotation,  if  you 
had  any  conversation  at  any  time  with  either  your  father,  Governor 
Miles  C.  Moore,  or  with  Clarence  Cunningham  with  reference  to 
what  improvements  should  be  made  on  your  claim  ? — A.  I  remember 
of  no  such  conversation.    What  is  this  [examining  paper!  ? 

Q.  This  statement  is  taken  from  a  paper  which  is  already  de- 
scribed, bearing  date  January  2,  1907. 

The  Commissioner.  Who  are  these  executed  by? 

Mr.  Sheridan.  Executed  by  John  W.  Dudley,  register  of  the 
Juneau,  Alaska 

Mr.  Hughes.  Wlio  was  it  executed  by?  It  is  only  fair  to  the 
witness. 

Mr.  Sheridan.  Clarence  Cunningham,  the  agent  for  the  entrymen. 

A.  No,  that  language  has  never  come  to  my  notice.  I  was  away 
and  I  doubt  if  that  was  ever  sent  to  me. 

Q.  Now,  Mr.  Moore,  did  you,  at  any  time  from  the  time  of  the 
location  of  your  claim  down  to  and  including  the  date  of  final 
receipt,  have  any  conversation  with  anybody  concerning  your  plans 
with  reference  to  this  coal  entry  which  you  had  taken  up  in 
Alaska? — A.  No,  I  had  not.  Nothing  definite.  Well,  sometimes 
Mr.  Cunningham  would  be  in  Walla  Walla  on  his  way  to  or  from 
Alaska,  but  I  don't  remember  discussing  plans.  Sometimes  the 
question  came  up  of  why  we  were  being  delayed  on  our  patents,  and, 
of  course,  we  were  speculating  on  that  point. 

Q.  Did  you  have  any  conversation  with  your  father,  at  the  time 
you  decided  to  locate  this  claim,  on  his  advice  as  to  what  you  pro- 
posed to  do  with  this  claim? — A.  No,  Mr.  Sheridan,  I  didn't  have 
any  definite  conversation,  and  by  way  of  explanation  perhaps  I 
might  say  that  I  had  not  allowed  myself  to  believe  I  had  a  coal 
claim  until  I  got  my  patent. 

Q.  Was  this  merely  an  investment  which  you  intended  to  allow  to 
wait  its  time  for  development,  or  did  you  have  any  plans  for  the 
development  of  it  at  any  time  ? — A.  No ;  I  had  no  plan.  I  knew  in  the 
first  place  that  it  was  a  remote  region;  a  difficult  harbor;  I  took  it 
more  as  a  future  investment. 

Mr.  Hughes.  I  suppose  you  mean  an  investment  for  the  future, 
not  a  future  investment,  since  you  had  already  made  the  investment — 
A.  Yes ;  I  stand  corrected. 

Q.  What  arrangement  did  you  have  with  Clarence  Cunningham, 
if  any,  as  regards  compensation  for  his  services? — ^A.  None  what- 
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ever.  No  talk  ever  was  exchanged  either  written  or  oral  on  that 
subject. 

Q.  Not  either  with  Clarence  Cunningham  or  your  father  or  any- 
body else  concerned  with  these  claims  f — ^A.  No. 

^  I  now  call  your  attention,  Mr.  Moore,  to  a  statement  contained 
on  page  1  on  Government  Exhibit  No.  3,  which  purports  to  be  a  copj 
of  what  is  known  as  the  Cunningham  journal,  and  I  ask  you  to  scan  it 
an  .1  see  if  the  journal  therein  contained,  "  concerning  each  subscriber 
^vin^  one-eighth  of  his  stock  to  Clarence  Cunningham  in  considera- 
tion for  his  services  in  securing  said  land,"  was  ever  made  with 
you? — ^A.  That  is  the  first  time  I  ever  laid  eyes  on  such  a  statement. 

Q.  Did  you  ever  have  such  an  agreement? — ^A.  Never  did. 

Q.  Did  you  anticipate  when  you  secured  the  services  of  Mr.  Cun- 
ningham tnat  he  would  render  such  services  for  nothing? — ^A.  I  sup- 
posed that  he  would  have  a  salary,  of  course,  but  as  far  as  having  my 
claim  encumbered  by  any  one  else's  interest,  I  never  dreamt  of  such 
a  thin^. 

Q.  Now,  as  you  have  stated,  you  had  no  definite  agreement  with 
him,  however,  concerning  compensation  ? — A.  No ;  nothing  whatever. 

Q.  Were  you  at  any  time  from  the  date  of  location  down  to  and 
including  the  time  of  final  certificate  financially  interested  with  any 
of  the  other  entrymen  in  this  group  ? — ^A.  Yes. 

Q.  Name  them. — A.  Well,  my  father. 

Q.  Miles  C.  Moore? — ^A.  Miles  C.  Moore,  yes;  and  my  brother, 
Walter  B.  Moore.    I  think  that  is  all. 

Q.  Did  you  at  the  time  of  location  become  personally  interested 
with  any  of  the  entrymen  other  than  your  father  and  brother? — 
A.  Do  you  include  Mr.  Cunningham? 

Q,  Yes. — A.  I  knew  Mr.  Cunningham.  I  had  Mr.  Finch.  I  knew 
him  quite  well.  Also  Mr.  Baker,  W.  W.  Baker.  Of  course^  my 
brother. 

Q.  I  excluded  your  brother  and  your  father. — ^A.  You  did.  I  don't 
remember  whether  I  met  Mr.  Smith  or  not,  but  it  seems  to  me  my 
father  introduced  me ;  but  he  would  not  know  me  if  he  saw  me  to-day. 

Q.  On  the  occasion  of  meeting  those  entrymen  named  by  you,  o' '  ?r 
than  your  father  and  your  brother,  of  course,  was  it  a  casual  meeting 
or  was  it  at  some  meeting  held  for  the  purpose  of  considering  these 
claims? — A.  Always  incidental  or  casual. 

Q.  Did  you  on  the  occasion  of  such  meetings  go  into  any  detailed 
conversation  concerning  your  claim  or  their  claims? — ^A.  It  could 
hardly  be  called  a  discussion.  I  remember  I  asked  Mr.  Cunningham 
once  why  my  final- receipt  was  so  slow  in  coming.  It  was  some  seven 
months  before  it  arrivea,  after  I  had  made  my  payment.  Some  little 
matter — I  should  not  say  little  matter,  but  some  matter  like  that — 
but  as  to  any  discussion  as  to  the  future  work,  I  did  not  have  any 
discussion. 

Q.  Did  you  understand  that  the  money  which  [the  money]  you  were 
furnishing  to  Mr.  Cunningham  was  to  be  used  exclusively  on  your 
claim? — A.  I  came  in  some  two  years  later  than  most  of  the  other 
entrymen,  and  they  had  put  up  from  time  to  time  on  their  individual 
claims.  I  understood  that  there  had  to  be  certain  work  done  in  build- 
ing trails  and  cabins,  as  enumerated  many  times. 

Q.  On  your  claim,  individually?  • 
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Mr.  Hughes.  Let  him  finish  his  answer. 

A.  No ;  I  am  speaking  of  what  happened  before  I  took  mine.  I 
realized  that  the  same  arrangement  prevailing  would  apply  in  my 
case ;  that  he  was  charging  me  at  tne  same  rate  that  ne  charged 
the  other  people.  I  was  paying  for  these  things  he  done,  you  might 
say.  There  were  trails,  and  cabins,  and  warehouses,  and  various 
improvements  that  would  have  to  have  been  done  if  I  had  owned 
this  claim  alone  in  Alaska,  or  if  there  had  been  a  group,  and  so  I 
shared  pro  rata  in  that  exploration  and  development.  In  answering 
your  question  I  assumed  that  the  larger  propcM-tion  of  that  would  go 
on  the  claim  itself;  but  there  was  certain  expenses  that  must  be 
carried  out  by  the  entrymen  interested  in  that  locality. 

Q.  I  believe  you  stated  you  had  paid  what  was  your  back  pro 
rata  for  the  improvements  made  jointly  up  there  in  the  nature  of 
trails,  cabins,  houses,  etc.,  tunnels  for  prospecting  purposes,  and  so 
on,  at  the  time  you  came  in  and  took  a  claim? — ^A.  Yes,  sir. 

Mr.  Hughes.  I  would  like  to  have  that  question  read.  I  under- 
stood that  the  answer  just  given  was  an  answer  to  the  question.  I 
would  like  to  have  it  read. 

The  Commissioner.  Read  the  question. 

(Question  read.) 

Mr.  Hughes.  I  merely  wanted  to  call  attention  to  the  fact  that 
the  question  is  misleading  and  implies  he  made  this  payment  before 
he  paid  the  $1,600,  which  certainly  the  witness  did  not  intend  to  say 
ana  I  don't  think  counsel  intended  to  convey  that  impression.  I 
simply  did  not  want  a  false  impression  to  appear  in  the  record.  If 
you  will  notice  the  reading  of  the  question — ^that  is  why  I  asked  to 
have  it  read — ^you  will  see  that  it  implies  prior  to  the  time  he  came 
in ;  that  is,  at  the  time  he  paid  the  $1,600;  tnat  he  had  already  paid  a 
pokion  of  the  expenses  for  trails  an^  other  like  expenses  pi^v^ousl.v 
incurred,  and  I  obn't  think  counsel  intended  to  ask  the  witness  and 
I  don't  think  the  witness  intended  to  answer  it  affirmatively. 

Mr.  SHERmAN.  I  merely  wished  to  bring  out  how  much  money  he 

Eaid  for  the  improvement  work  already  done  on  his  claim  prior  to 
is  coming  into  this  group  of  entries  and  to  distinguish  that  from 
the  purchase  price  of  the  land. 

Q.  Now,  how  much  money  did  you  pay  prior,  apart  from  the 
purchase  price  of  the  land,  Mr.  Moore,  for  the  improvements  made 
jointly  on  this  group  and  on  your  own  entry? — A.  About,  as  I 
remember  it,  $2,100.  I  believe  that  the  sum  total  came  to  $3,800, 
including  the  purchase  price. 

Q.  Have  you  any  other  interests  in  Alaska  ? — ^A.  I  have  not. 

Q.  Have  you  ever  been  in  Alaska  ? — A.  No. 

Q.  Do  you  know  anything  about  an  organization  known  as  the 
Behring  Kiver  Railroad  Company? — ^A.  Well,  I  have  just  heard 
about  it,  that  is  all. 

Q.  Do  you  own  any  interest  in  it? — A.  No;  I  do  not. 

Q.  Did  you  ever  attend  any  meetings  concerning  it? — ^A.  No. 

Q.  I  now  hand  you  Government  Exhibit  10  ana  ask  you  to  state 
if  you  can  recall  that  you  ever  received  a  copy  of  this  instrument,  and 
if  you  did,  then  to  give  us  in  your  own  words  what  you  recall  con- 
cerning the  substance  of  that  paper? — A.  (Witness  examines  paper.) 
No.    Tliis  is  the  first  time  I  have  ever  seen  this  statement. 
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Q,  Give  us  briefly  in  your  own  words  what  you  knew  about  such 
negotiation  with  'hb.  Ecdes  at  Salt  Lake  City,  if  any  ? — ^A.  Well,  I 
of  course  have  heard  that  referred  to  many  times  since  this  matter  has 
come  up. 

Mr.  Hughes.  Since  what  matter  has  come  up? 

A.  This  investigation,  but  it  makes  it  some  more  familiar  in  my 
mind — and  that  is  what  makes  it  hard  to  go  back  and  trace  where  I 
first  heard  of  it,  but  as  I  remember  it  I  was  in  California — in  Los 
Angeles — ^when  my  father  talked  about  it  in  a  general  way  to  me. 
^  (4.  In  what  year? — A.  Well,  I  am  not  certain;  but  I  will  say  about 
six  months  after  this  meeting,  as  I  remember  the  meeting  taking  place 
in  July,  and  I  heard  about  this  some  time  in  February  the  same  fol- 
lowing year,  and  it  was  dropped  because  the  matter  had  dropped  and 
had  ceased  to  be  of  interest,  and  there  was  not  very  much  saia  about  it. 

Q.  You  never  took  part  in  any  meeting  leading  up  to  these  negotia- 
tions at  Salt  Lake  City  ? — ^A.  No ;  I  did  not 

Q.  Did  you  ever  have  any  correspondence  with  any  of  the  entry- 
men  concerning  such  negotiations? — ^A.  I  did  not. 

Q.  Did  you  ever  receive  any  notice  from  them  to  attend  any  meet- 
ings for  this  purpose? — ^A.  Possibly;  but  I  can't  say  positively  that 
I  did. 

Q.  Did  you  understand,  Mr.  Moore,  at  the  time  you  took  up  your 
coal  claim  or  at  the  time  Mr.  Cunningham  located  it  for  you,  that  you 
were  getting  a  claim  that  had  alreaay  been  located  before,  and  mat 
buying  somebody  else's  deed  that  you  were  getting  an  original  unlo- 
cated  tract? — A.  The  matter  never  came  to  my  attention.  I  didn't 
think  of  that« 

Q.  Did  you  at  any  time  between  the  date  of  location  of  your  claim 
down  to  and  including  the  time  of  final  receipt,  personally  consult 
any  counsel  with  reference  to  your  coal  claim  ? — ^A.  I  think  riot* 

Mr.  SHEBn>AK.  That  is  all. 

Mr.  Ht7GHBS.  That  is  all. 

(Witness  excused.) 

FREDERICK  BURBIDGE,  a  witness  produced  on  behalf  of  the 
claimants,  being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Gkat  : 

Q.  Will  you  just  state  your  name,  your  residence,  and  your  occu- 
pation.— ^A.  Frederick  Burbidge;  residence,  city  of  Spokane;  occu- 
pation, mining  engineer;  assistant  manager  of  the  Federal  Mining 
and  Smelting  Company,  in  the  Coeur  d'Alene  country. 

Q.  Mr  Burbidge,  how  long  have  you  been  en^ged  in  mining 
work?  Just  state  generally  your  experience. — ^A.  About  twenty-five 
years,  for  the  most  part  of  it  in  Idaho ;  some  experience  in  Montana, 
and  a  little  in  this  State.  I  have  been,  all  together,  about  sixteen 
years  in  the  Coeur  d'Alene  country ;  and  I  have  been  connected  with 
the  operation  of  quite  a  number  of  mines  there.  I  was  for  eight 
years  the  assistant  manager  of  the  Bunker  Hill  and  Sullivan  Com- 
pany, and  about  five  years  the  mana^r.  I  was  the  manager,  and  am 
still  the  manager,  of  the  Frisco  Minmg  Company.  I  stated  before  I 
am  the  assistant  manager  of  the  Federal  Mining  and  Smelting  Com- 
pan3r.  I  am  president  of  the  Coeur  d'Alene  Development  Company, 
and  interested  in  a  number  of  other  mining  ventures  up  there. 
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Q.  In  or  during  the  course  of  your  experience  have  you  been 
engaged  in  the  development  work,  the  primary  development  of 
mines  and  mining  claims,  as  well  as  the  operation  of  producmg 
mines? — ^A.  Yes;  I  have  taken  them  in  the  nrst  stage  and  carriw 
them  clear  through. 

Q.  Are  you  acquainted  with  Clarence  Cunningham? — A.  I  am. 

Q.  How  long  have  you  known  Mr.  Cunningham  ? — ^A.  Something 
over  twenty  years. 

Q.  And  where? — ^A.  I  first  met  him  in  the  Coeur  d'Alene  country. 
He  was  a  resident  in  that  country  when  I  first  went  there,  and  I 
think  I  met  him  in  1888  the  first  time.  That  is  the  first  year  I  went 
there.    I  have  known  him  ever  since. 

Q.  When  did  you  first  become  interested  in  having  a  coal  claim 
located  for  you  by  Mr.  Cunningham  in  Alaska  f — A.  In  the  spring 
of  1903. 

Q.  I  wish  you  would  state  in  your  own  way  the  circumstances 
under  which  you  became  interested  in  having  a  claim  located  for 
you. — ^A.  Well,  at  that  time  my  office  was  in  the  Empire  State  Build- 
ing, in  this  city,  on  the  same  floor  as  Finch  &  Campbell's  office,  and  I 
was  quite  frequently  in  their  office,  and  on  one  occasion  when  I  was 
in  there  there  were  a  number  of  samples  of  coal  laid  out  on  the 
table  and  there  were  several  men  there  talking  about  coal,  and  I 
learned  that  this  coal  came  from  Alaska  and  that  Clarence  Cunning- 
ham had  brought  it  down.  I  went  into  my  own  office,  and  shortly 
afterwaixis  Mr.  Campbell  came  in  there  and  we  spoke  about  the  coal, 
and  said  if  I  would  like  to  have  one  of  these  claims  he  thought  I 
could  get  one.  I  said  "  How  much  would  it  cost  ?  "  He  said  he  thought 
about  $3,000.  "  Well,"  I  says,  "  I  will  think  it  over."  And  later  in 
the  day  I  went  into  his  office  and  told  him  I  would  take  one^  and 
subsequently,  I  don't  know  how  much  later,  a  few  days,  perhaps,  Mr. 
Cunningham  came  in  to  see  me  and  remarked  he  understood  from 
Mr.  Campbell  I  was  willing  to  take  one  of  the  coal  claims  in  Alaska, 
and  I  told  him  "yes."  And  then,  some  time  later  than  that^  lie 
drew  on  me  for  $750, 1  think,  the  first  payment  I  made  him,  and  I 
paid  the  draft. 

Q.  In  your  discussion  with  Mr.  Campbell,  you  say  you  under- 
stood it  would  cost  $3,000.  What  do  you  mean  by  that,  Mr.  Bur- 
bidge? — ^A.  That  the  cost  of  Mr.  Cunningham's  services  in  the 
matter  and  the  necessary  work  to  develop  the  claim  according  to— 
that  is,  to  comply  with  whatever  the  law  required,  and  for  the  pur- 
chase of  the  land,  would  come  to  somewhere  in  the  neighborhood  of 
$3,000;  or,  in  other  words^  leaving  out  the  purchase  price,  that  the 
other  part  of  it,  the  location  and  doing  the  work,  etc.,  would  cost 
soniewaere  about  $1,500. 

Q.  Wlien  Mr.  Cunningham  came  in,  did  you  have  any  further  or 
other  discussion  then  with  him  than  what  you  have  already  de- 
tailed?— ^A.  I  do  not  recall  anything  of  any  moment  which  impressed 
itself  upon  my  memory. 

Q.  At  that  time  did  you  enter  into  any  contract,  agreement,  or 
understanding  with  Mr.  Cunningham  of  any  kind? — ^A.  I  did  not; 
neither  then  or  at  any  other  time. 

Q.  Did  you  discuss  with  him  the  question  of  how  your  claim 
should  be  developed,  or  whether  it  should  be  joined  or  consolidated 
with  other  claims? — A.  No;  there  was  no  discussion  of  that  kind. 
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Q.  Subsequent  to  that  time,  did  you  see  Mr.  Cunningham  at  any 
timet — A.  Yes,  I  saw  Mr.  Cunningham  frequently.  I  should  imagine 
I  saw  him  pretty  near  every  time  he  came  down  there  from  Alaska. 

Q.  Do  you  recall,  Mr.  Burbidge,  the  execution  of  your  power  of 
attorney  to  Mr.  Cunningham?  I  call  your  attention  to  the  power  of 
attorney  executed  by  you  before  W.  A.  Corey,  on  the  20th  day  of 
October,  1904,  from  the  application  papers  of  coal  entry  No.  23. — 
A.  Yes;  I  remember  this  paper.  The  parts  which  are  filled  in  in 
ink  were  written  in  by  me,  and  it  is  signed  by  me. 

Q.  I  also  call  your  attention  to  an  affidavit  executed  on  the  same 
date,  the  20th  day  of  October,  1904,  attached  to  the  power  of  attor- 
ney, and  executed  before  W.  A.  Corey,  a  notary  public. — ^A,  I  ex- 
ecuted this. 

Q.  Going  on,  I  call  your  attention,  Mr.  Burbidge,  to  the  following 
language  in  this  affidavit: 

I  further  swear  that  I  am  now  hi  the  actual  possession  of  said  coal  land, 
through  my  agent  and  attorney  in  fact ;  I  make  the  entry  for  my  own  use  and 
benefit,  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Is  that  statement  true,  and  was  it  at  the  time  you  made  it? — A. 
Yes ;  it  is  true  and  was. 

Q.  Had  you,  at  that  time,  or  at  any  other  time  prior  thereto,  made 
any  contract  or  agreement  with  Clarence  Cunningliam  or  Mr.  Camp- 
bell, or  any  other  person,  or  did  you  have  any  understanding  with 
any  other  person,  by  which  you  would  convey  or  grant  any  interest 
in  your  coal  claim  to  anyone  but  yourself,  upon  securing  title  from 
the  Government? — A.  I  had  no  such  agreement  with  any  person 
whatsoever. 

Q.  Did  you  ever  have  an^  understanding,  express  or  implied,  at 
that  time,  or  at  any  other  time  prior  thereto,  wnereby  part  of  your 
claim  should  inure,  ultimately  or  at  any  time,  to  the  benefit  of  any 
other  person  than  yourself? — ^A.  I  did  not. 

Q.  t>id  you  have  any  understanding  of  any  nature  whatsoever  that 
you  should  combine  it  with  other  claims  for  working  or  in  the  organi- 
zation of  a  corporation  or  association  ? — A.  I  had  no  such  agreement 
or  understanding  with  anybody. 

Q.  Did  you  have  any  understanding  in  connection  with  vour  claim 
prior  to  that  time  other  than  that  which  you  have  explained  and 
spoken  of  here  in  your  testimony  ? — A.  I  did  not. 

Q.  Upon  seeing  Mr.  Cunningham  after  his  return  from  Alaska,  and 
subsequent  to  the  payment  by  you  of  that  $750,  did  he  ever  report  to 
you  that  he  had  located  a  coal  claim  for  you  in  Alaska  ? — A.  Yes,  sir. 

Q.  I  now  call  your  attention  to  a  paper  which  is  included  in  the 
papers  in  coal  entry  No.  23,  sworn  to  by  you  on  the  30th  day  of  Jan- 
uary, 1906,  before  Louis  Martin,  a  notary  public — application  for 
patent — and  ask  you  if  that  is  your  signature  and  if  vou  executed 
it? — A.  That  is  my  signature,  and  it  is  acknowledged  by  me  before 
Mr.  Martin. 

Q.  I  now  call  your  attention  to  the  following  language  contained 
therein : 

I  am  now  in  the  actual  possession  of  said  land,  through  my  duly  authorized 
agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore  up- 
pointed  as  such  for  the  purpose  of  making  record,  location,  and  entry  of  said 
coal  lands  for  me  and  in  my  name,  and  I  further  swenr  that  I  make  such  entry 
for  my  own  use  and  benefit,  and  not  directly  or  Indirectly  for  the  use  and 
bttieflt  of  any  other  party. 
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Was  that  statement  true  at  the  time  it  was  made  ? — ^A.  It  was  true. 

Q.  Had  you  at  any  time  prior  thereto  had  any  contract  or  agree- 
ment or  understanding  of  any  kind  in  connection  with  that  matter 
other  than  the  original  understanding  that  you  made  with  Mr.  Camp- 
bell, or  had  with  Mr.  Campbell  at  the  time  you  told  him  you  would 
take  a  claim? — A.  None  at  all. 

Q.  Had  you,  either  directly  or  indirectly,  or  expressly  or  by  im- 
plication, agreed  that  you  would  join  with  any  other  claim  or  develop 
it  for  the  purpose  of  mining  it  as  a  coal  mine,  or  that  jou  would  con- 
solidate it  with  any  other  claims  adjoining  or  any  claims  in  that  dis- 
trict for  any  such  purpose? — A.  I  had  no  such  understanding. 

Q.  Was  there  any  such  agreement  or  any  understanding  that  it 
would  inure  to  the  l>enefit  of  Clarence  Cunningham  at  any  time  in  the 
future  or  at  the  present  time  had ? — ^A.  No;  I  took  it  exclusively  for 
my  own  benefit. 

Q.  And  you  so  took  it  at  that  time? — ^A.  Yes,  sir. 

Q.  Did  you  ever  make  an  affidavit  at  the  request  of  a  special  agent 
by  the  name  of  Love? — A.  I  did. 

Q.  How  did — ^what  did  you  do  with  it? — ^A.  I  sent  it  to  Mr.  Love 
by  mail. 

Mr.  Gbat.  Mr.  Sheridan,  this  don't  appear  to  be  in  the  entry  papers 
in  this  entry. 

Mr.  Sheridan.  I  observed,  Mr.  Gray,,  that,  also,  that  it  was  miss- 
ing, which  occurred  in  some  of  the  instances  when  the  papers  were 
received  from  the  Juneau  land  office. 

Q.  Did  you  make  that  affidavit  in  the  form  in  which  it  had  been 
prepared  and  forwarded  to  you? — ^A.  Yes,  sir;  I  did. 

Q.  You  afterwards,  Mr.  !burbidge,  paid  the  United  States  for  this 
land? — ^A.  I  did. 

Q.  I  now  hand  you  final  certificate  of  purchase  and  ask  you  if 
that  is  a  duplicate  of  the  one  which  you  received? — ^A.  It  is. 

Q.  As  near  as  you  can  recall? — A,  Yes,  sir. 

Q.  On  the  23d  day  of  April.  1907,  it  showed  that  it  was  issued  by 
the  land  officers  at  J  uneau  i — A.  Yes. 

Q.  Beferring  to  that  date,  I  will  ask  you  if  at  that  time,  or  if  at 
any  time  prior  thereto,  you  had  any  contract  or  agreement  or  under- 
standing, express  or  implied,  with  Clarence  Cunningham  or  any  other 
entryman  in  that  district,  or  with  anyone  else,  whereby  your  claim  or 
any  interest  in  it  should  inure  to  the  benefit  of  any  person  other  than 
yourself? — ^A.  I  had  not. 

Q.  Were  you  at  that  time,  or  had  you  been  at  any  time  prior 
thereto,  under  any  obligation  or  promise  whatsoever  that  you  would, 
upon  the  securing  of  title  thereto,  convey  it  to  any  corporation  then 
formed  or  thereafter  to  be  formed,  or  to  any  association  for  that 
purpose,  or  for  any  other  purpose  whatsoever?— A.  I  was  not. 

Q.  Had  you  any  understanding  or  agreement,  or  were  you  under 
any  promise  or  obligation,  express  or  implied,  by  which  you  would 
consolidate  or  combine  that  claim  with  any  other  claim  for  the  pur- 
pose of  mining  or  joint  use  or  ownership? — ^A.  No;  I  had  not  and 
was  not. 

Q.  At  that  time  were  you,  or  did  you  have  the  absolute  dominion 
over  that  claim,  without  any  limitation  of  any  kind  whatsoever? — ^A. 
Absolutely. 
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Q,  Were  you,  as  a  matter  of  fact,  free  to  dispose  of  that  as  you 
desired,  either  by  sale,  lease,  or  otherwise,  free  from  any  obligation, 
promise,  or  understanding  with  any  person  whatsoever  i — ^A.  I  was. 

Q,  Mr.  Burbidge,  you  say  that  you  frequently  saw  Mr.  Cunning- 
ham upon  his  return  £rom  trips  to  Alaska.  Upon  those  occasions 
did  you  discuss  with  him  the  question  of  Vhat  he  was  doing  in  the 
way  of  making  locations  there  and  doing  work  to  prove  the  coal 
measures? — ^A,  Yes:  we  discussed  it  occasionally.  Usually  I  would 
ask  him  how  things  were  getting  alon^,  or  something  of  that  sort,  and 
he  would  tell  me  that  they  were  wooing  and  running  tunnels  here 
and  there,  and  getting  good  results,  and  opening  coal. 

Q.  Subsequent  to  the  payment  of  the  sum  of  $750,  which  you  have 
testified  to  that  you  paid,  did  you  pay  Mr.  Cunningham  any  other  sum 
or  sums  of  money,  and  in  what  manner? — ^A.  Yes;  I  paid. him  other 
sums ;  sometimes  $100  or  $200,  according  to  whatever  he  drew  on  me. 

Q.  How  were  tiiey  paid  ? — A.  I  paia— he  would  always  draw  on 
me,  and  the  drafts  were  presented  for  collection  through  banks  here, 
and  I  paid  them. 

Q.  How  did  you  pay  the  Government  for  the  land? — ^A.  I  went 
into  the  First  National  Bank  at  Wallace  and  told  Mr.  Johnson,  the 
president  of  the  bank,  that  I  wanted  a  draft  on  Juneau  or  Seattle  to 
pay  for  this  land,  and  Mr.  Johnson  informed  me  that  he  was  arrang- 
ing, through  the  bank's  correspondents  in  Seattle^  to  pay  the  money 
to  the  receiver  at  Juneau,  and  that  he  was  arrangmg  that  for  two  or 
three  of  the  other  claimants  who  lived  in  Wallace,  including  himself, 
and  he  said  if  I  cared  to  have  him  do  it  that  way  for  me  ne  would 
do  so ;  and  I  authorized  him  to  do  so  and  to  charge  it  to  my  account 
in  the  bank. 

Q.  Did  you  ever,  during  the  time  intervening  between  the  date 
when  you  first  paid  Mr.  Cunningham  that  $750  and  the  date  that 
you  received  your  final  receipt,  have  knowledge  of  the  manner  in 
which  this  money  was  being  expended? — ^A.  Only  in  a  very  general 
way.  I  received  their  statements  occasionally  from  Mr.  Cunning- 
ham, showing  the  expenditures  which  had  t>een  made  for  various 
purposes,  surveying,  prospecting,  equipment,  etc. 

Q.  How  did  you  understand  that  the  money  was  being  expended  ? — 
A.  Well,  I  naturfJly  thought  some  of  these  expenditures  were  made 
in  common,  for  the  common  benefit  of  all  the  claim  owners  in  that 
section. 

Q.  What  expenditures,  for  instance? — ^A.  Well,  expenditures,  for 
instance,  those  that  were  of  common  benefit  for  all  of  the  daims — ^the 
building  of  roads,  trails,  camps,  and  equipment,  blacksmith  shop, 
storehouse,  the  purchase  of  a  boat  to  get  supplies  up  the  river  to  the 
landing  nearest  to  the  camp^  and  au  of  those  things  which  could 
not  have  been  done  by  any  smgle  claim  owner,  because  they  would 
amount  to  more  than  what  any  one  claim  was  worth,  and  if  the  ex- 
pense of  that  work  and  equipment  had  not  been  prorated  by  all  of 
the  claim  owners  it  never  would  have  been  done  at  all.  It  could  never 
have  been  done  by  any  one  claim  owner,  his  interest  was  not  worth  it. 
Now,  all  the  miners  had  to  have  cabins  to  live  in,  blacksmith  shops 
to  sharpen  their  tools,  and  so  on,  and  if  these  thirty-three  claim 
owners  had  to  have  thirty-three  cabins  and  thirty-three  blacksmith 
shopS)  that  is  too  absurd  to  contemplate. 
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Q.  You  approved  that  method  of  expenditure  for  this  common 
purpose  ? — ^A.  I  certainly  did. 

Q.  It  is  a  benefit  to  ail  ? — ^A.  Yes ;  it  was  the  only  feasible  way  to 
develop  this  territory. 

Q.  And  did  you  feel  that  these  expenditures  were  all  for  your 
benefit,  Mr.  Burbidge,  as* well  as  for  the  benefit  of  the  others? — ^A. 
Yes;  I  participated,  of  course,  in  the  common  benefit. 

Q.  AVnat  understanding  did  you  have,  if  any,  as  to  smj  work  being 
done  upon  your  claim? — A.  I  understood  that  some  pits  and  cuts 
were  being  made  on  my  claim  for  the  purpose  of  development  of  the 
coal  outcrops  and  as  much  work  as  Mr.  Cunningham,  in  his  judg- 
ment, thought  was  necessary  to  show  up  the  value  of  the  claim  and 
of  the  coal  m  it. 

Q.  It  was  for  that  purpose.  Did  you  have  any  understanding  as 
to  any  tunnel  bein^  driven  at  any  place  on  this  coal  field  or  any 
knowledge  of  the  fact? — ^A.  I  knew  that  some  tunnels  were  being 
driven  on  one  of  these  creeks — I  have  forgotten  which,  whether  it 
is  Carbon  Creek  or  Trout  Creek — and  that  they  had  developed  con- 
siderable coal,  and,  while  the  work  was  not  on  my  claim,  I  considered 
that  my  claim  was  benefited  by  the  work,  which  is  true  in  anv 
mining  district.  Many  a  mine  has  been  proven  valuable  by  the  work 
done  on  its  neighbor's. 

Q.  For  what  reason  did  you  deem  that  of  benefit  to  you,  that  work 
upon  some  other  claim,  this  tunnel  work  upon  some  other  claim  ? — A. 
Because  it  proves  the  continuity  of  the  coal  measure  and  crosscuts 
the  width  or  thickness  of  the  bed  of  coal,  and  to  that  extent  showed 
that  apparently  there  was  a  good  strong  coal  measure  there  and  that 
necessarily  indicated  that  it  underlaid  other  claims,  and  in  that  way 
proved  the  value  of  mine,  because  it  underlaid  mine. 

Q.  Did  you  have  any  knowledge  of  the  employment  of  a  man  by 
the  name  of  Hawkins  to  examine  this  field;  and  if  so,  I  wish  you 
to  state  in  your  own  way  what  knowledge  you  had,  Mr.  Burbidge.— 
A.  I  have  forgotten  just  when  that  was,  but  after  I  had  been  interested 
in  the  location  of  this  claim  for  some  time  and  had  paid  some  money 
and  some  of  my  friends  had  also  ^ot  claims  in  there  and  had  pai^ 
about  the  same  amount  of  money,  the  question  arose  in  our  minos  as 
to  whether  we  were  in  a  good  thing  or  not;  whether  it  was  worth 
while  to  continue  it,  and  it  was  suggested  that  we  have  the  proper- 
ties examined  by  some  one  who  knew  something  about  coal,  as  Mr. 
Cunningham  had  jokingly  remarked  to  me  on  one  or  more  occasions 
that  all  he  knew  about  coal  was  that  it  was  something  black  and 
it  would  burn,  and  we  knew  that  he  was  not  an  experienced  coal  man; 
and  in  order  to  have  some  better  idea  of  the  value  of  the  ground 
it  was  necessary  to  have  some  man  who  had  knowledge,  expert  faiowl- 
edge,  of  it ;  and  so  three  or  four  of  us  were  together  on  one  occasion 
in  Finch  &  Campbell's  office  when  this  matter  was  discussed,  and  Mr. 
Cunningham,  who  was  present,  urged  that  somebody  be  sent  to  make 
such  an  examination,  and  I  believe  that  he  suggested  that  Mr.  C.  J. 
Smith,  of  Seattle,  who  had  been  engaged  in  the  coal-mining  business, 
had  an  engineer  who  would  be  available  to  make  such  an  examination, 
and  it  was  agreed  by  those  present  on  this  occasion  that  we  would  ask 
Mr.  Smith  to  arrange  witn  Mr.  Hawkins  to  go  up  to  Alaska  and 
examine  this  coal  field  as  a  whole  and  report  to  us  as  to  its  value, 
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and  he  did  so  and  subsequently  made  the  report,  of  which  I  received 
a  copy. 

Q.  And  what  understanding  did  you  have  as  to  who  paid  Mr. 
Hawkins  for  his  work? — A.  Well,  with  the  understanding  that  the 
report  was  for  the  benefit  of  all  the  claim  owners  in  that  district, 
it  was  expected  that  they  would  all  contribute  to  the  cost  and,  so  far 
as  I  know,  they  all  did.    I  know  I  contributed  toward  it. 

Q.  Did  you  nave  any  other  purpose  or  reason  at  that  time  than  that 
you  have  stated  in  desiring  to  have  a  report  from  a  coal  engineer  upon 
that  field,  Mr.  Burbidge? — A.  No,  sir;  that  was  the  only  reason,  and 
I  think  a  sufiicient  reason. 

Q.  You  afterwards  say  you  received  a  copy  of  that  report? — A. 
Yes,  sir. 

Q.  That  was  prior  to  the  time  when  you  paid  the  purchase  price 
for  the  land? — ^A.  Yes;  it  was  one  of  the  objects  of  getting  the  report 
to  determine  whether  it  was  worth  while  to  pay  that  purchase  price. 

Q.  And  had  the  report  been  adverse,  what  would  you  have  done? — 
A.  If  the  report  had  been  adverse,  that  it  was  not  a  coal  field  of  any 
merit,  I  should  have  dropped  the  enterprise  at  that  time  and  saved 
the  rest  of  my  money. 

Q.  By  a  coal  field  of  any  merit,  what  do  you  mean  by  that? — ^A. 
Well,  a  coal  field  that  coula  be  worked  at  a  profit.  No  mme  is  worth 
anything  unless  you  can  extract  profit  from  it. 

Q.  That  has  been  your  experience? — ^A.  Yes;  I  have  had  them  both 
ways.     [Laughter.] 

Mr.  SH£Rn>AN.  We  concede  that,  Mr.  Gray. 

Q.  Mr.  Hawkins,  in  a  general  way,  refers  in  that  report  to  the 
harbor  at  Controller  Bay,  and  to  certain  soundings  that  he  had  made, 
or  had  had  made,  and  a  sort  of  a  general  information  as  to  means  of 
transportation  from  the  ocean  to  this  district,  where  the  coal  is  situ- 
ated ;  what  does  that  refer  to  ? — A.  Well,  that  was  one  of  the  natural 
features  of  a  mming  report  As  stated  before,  the  question  of  profit 
is  the  essential  feature  m  a  mining  proposition,  and  m  order  to  deter- 
mine the  value  of  the  coal  land  it  was  necessary  to  estimate  what  it 
would  cost  to  market  it,  as  well  as  what  it  would  cost  to  mine  it.  By 
knowing  those  factors,  and  the  probable  price  that  can  be  obtained 
for  the  product,  we  could  estimate  the  probable  profit  which  could  be 
made  on  the  property. 

Mr.  SHERmAN.  I  understand  that  this  opinion  which  you  have  just 
expressed  is  the  opinion  which  you  drew  when  you  first  saw  this 
report,  or  is  that  your  opinion  concerning  the  significance  of  that  re- 
port at  this  time? 

A.  Why,  both.    I  have  not  changed  my  opinion  about  it. 

Mr.  Sheridan.  Those  are  the  same  views  you  had  when  you  re- 
ceived the  report  and  considered  it  for  the  first  time? 

A.  YeSj  sir. 

(Exammation  resimied  by  Mr.  Gray.) 

Q.  And  at  the  tim^  you  contemplated  sending  an  experienced 
man  up  there,  was  it  your  desire  to  have  information  concerning  all 
of  these  matters  yourself? — A.  Yes,  sir. 

Q.  In  your  judgment,  the  report  would  have  been  incomplete  with- 
out it? — ^A.  Decidedly  so. 

Q.  Mr.  Burbidge,  subsequent  to  the  receipt  of  final  certificate 
of  purchase,  did  you  attend  a  meeting  in  Spokane  of  a  number  of 
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owners  of  coal  claims  in  that  district  on  or  about  the  15th  day  of 
Maj,  1907?— A.  Yes,  sir. 

Q.  I  hand  you  Claimants'  Exhibit  No.  8,  Mr.  Burbidge,  and  ask 
you  if  you  were  present  at  that  meeting? — ^A.  I  was;  and  I  also 
acted  as  secretary  of  the  meeting. 

Q.  The  document  which  I  now  hand  you  is  what? — ^A.  Those  are 
the  minutes  of  proceeding  of  that  meetmg  and  were  written  by  me. 

Q.  In  what  manner  did  you  report  the  proceedings  of  that  meet- 
ing?— ^A.  Well,  as  tJiis  discussion  of  various  matters  progressed  I 
would  make  a  little  memorandimi  of  such  things  as  stated  the  con- 
clusions which  were  arrived  at.  Of  course  I  am  not  a  stenographer 
and  could  not  report  verbatim,  but  I  put  down  a  memorandum  of 
each  thin^  that  seemed  to  be  a  conclusion,  and  at  the  conclusion  of  the 
meeting  from  those  notes  I  wrote  these  minutes. 

Q.  Did  you  make  more  than  one  copy? — ^A.  Yes;  I  believe  I  made 
a  number  of  copies. 

Q.  Did  you  preserve  any  record,  original  record,  of  these  proceed- 
ings in  any  record  book? — A.  No,  sir;  I  just  kept  a  copy  of  this, 
and  that  is  the  only  record  I  have  of  it 

Mr.  Hughes.  A  copy  of  what? 

A.  A  copy  of  this  particular  paper;  I  kept  a  copy. 

Q.  Claimants'  Exhibit  8  ? — A.  This,  as  I  say,  is  the  record  of  the 
minutes  of  that  meeting;  the  only  record  of  it. 

Q.  This  is  a  correct  record  or  the  minutes  of  that  meeting? — X. 
It  is. 

Q.  And  the  conclusions  which  were  reached  ? — ^A.  Yes,  sir. 

Q.  And  that  little  memorandum  that  you  made ;  did  you  preserve 
that? — ^A.  No ;  I  destroyed  that. 

Mr.  Gray.  At  the  time  we  offered  this  in  evidence  an  objection  was 
made  to  it  because  it  was  not  introduced  upon  the  testimony  of 
the  man  who  made  it.  I  again  offer  it  in  evidence  in  order  to  remove 
any  such  objection.  As  I  stated  to  you,  we  would  produce  the  man 
who  made  it  in  due  time. 

Mr.  Sheridan.  We  accept  it  under  the  ruling. 

Mr.  Gray.  I  introduce,  then,  these  original  minutes,  being  Claim- 
ants' Exhibit  No.  3. 

(Paper  already  admitted  in  evidence  marked  "Claimants'  Ex- 
No.  3.^) 

Q.  I  now  call  your  attention  to  the  following,  which  is  reported  in 
these  minutes  to  have  occurred : 

Thereupon,  upon  motion  of  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chair- 
man was  authorized  to  appoint  a  committee  of  five  who  should  organize  a  cor- 
poration for  the  purpose  of  acquiring  the  coal  claims  owned  by  those  present, 
and  those  of  such  other  claim  owners  as  might  desire  to  join  the  corporation, 
and  to  secure  deeds  to  the  mining  claims  and  receipt  therefor,  and  to  take  all 
necessary  steps  to  complete  the  organization  of  the  company  ready  for  the 
transaction  of  business. 

Did  you  take  such  action  at  that  meeting? — ^A.  Yes;  I  remember 
that  that  was  done. 

Q.  State  what  the  facts  are  as  to  whether  or  not  at  any  time  prior 
to  that  meetin^^  you  had  ever  had  any  understanding  or  agreement, 
express  or  implied,  with  any  other  coal  entrymen  in  that  district,  or 
with  anyone  else,  that  you  would  join  with  them  in  the  organization 
of  a  corporation  to  acquire  your  claim,  or  any  other  of  these  claims 
in  that  aistrict. — ^A.  I  had  not 
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Q.  State  what  the  facts  are  as  to  whether  or  not.  prior  thereto,  you 
bad  been  under  any  promise,  obligation,  or  understanding  of  any 
kind  or  nature  whatsoever,  to  join  or  consolidate  your  claim  with  any 
other  claim  or  any  interest  in  your  claim  with  any  other  interest,  or 
or^nize  a  company  for  the  purpose  of  mining  coal  and  acquiring 
clamis  or  otherwise. — A.  I  had  no  such  agreement  or  understanding 
with  any  of  these  entrymen,  or  with  anybody  else,  looking  to  the  con- 
solidation of  my  claim  with  anybody  else's  or  to  the  formation  of  a 
company  or  do  anything  whatever  with  that  claim  other  than  to  hold 
it  myself. 

Q.  Prior  to  that  time  ?— A.  Prior  to  this  tii/ie. 

Q-  And  you  were  appointed,  Mr.  Burbidge,  a  member  of  that  com- 
mittee?— ^A.  Yes,  sir. 

Q.  As  a  memter  of  that  committee  what  did  you  do? — ^A.  At  that 
meeting  I  rather  objected  to  serving  on  that  committee,  stating  I  was 
about  to  go  to  Europe  and  would  not  be  able  to  s^rve,  but  notwith- 
standing my  objection  I  was  appointed  on  the  committee;  and  after 
the  adjournment  of  that  meeting,  I  believe  that,  in  company  with  Mr. 
Cunningham  and  Mr.  B.  K.  Neil,  I  called  at  the  office  of  Mr.  Wake- 
field, but  did  not  find  him  in,  and  so  we  left;  and  that  is  all  that  I 
did  in  that  connection.  The  visit  there  was  with  the  intention  of  tak- 
ing action  along  the  lines  outlined  in  these  minutes,  and  to  have  Mr. 
Wakefield's  advice  as  to  the  proper  steps  to  be  taken  to  organize  a 
corporation. 

Q.  I  now  call  your  attention  to  the  fact  that  in  these  minutes  refer- 
ence is  made  to  a  proposition  that  Mr.  Eccles  had  requested  that  a 
proposition  be  submitted  to  the  Guggenheim  Exploration  Company 
along  certain  lines — ^their  suggestion — and  that  it  was  after  a  general 
discussion  the  conclusions  reached  were,  among  others,  that  no  propo- 
sition could  be  made  to  the  exploration  company  at  the  present 
time. — A.  Yes,  sir. 

Q.  Subsequent  to  that  meeting,  where  did  you  go,  if  any  place  ? — 
A.  About  two  weeks  after  the  May  meeting  I  left  Spokane  for  a  trip 
to  Europe,  and  I  returned  here  on  the  11th  of  August. 

Q.  In  the  same  year? — ^A.  In  the  same  year. 

Q.  What  was  the  next  information  you  had  concerning  any  propo- 
sition to  organize  or  to  consolidate  a  claim,  or  any  connection  with 
these  claims;  what  was  the  next  information  that  came  to  you,  of  any 
kind  ? — A.  Well,  while  I  was  in  London  I  received  a  deed  from  Mr. 
Wakefield,  which  had  been  prepared  pursuant  to  instructions  received 
from  some  of  the  members  of  this  committee,  looking  to  the  formation 
of  a  company  to  acquire  the  claims  of  these  claimants  who  were  rep- 
resented at  that  meeting,  as  stated  in  the  minutes.  As  I  was  intending 
to  return  to  this  country  very  shortly,  I  did  not  execute  the  deed  at 
that  time,  but  planned  to  execute  it  when  I  got  back  here ;  but  when 
I  returned  I  found  that  some  further  action  had  been  taken  by  some 
of  the  claim  owners,  and  that  a  tentative  proposition  or  agreement  had 
be^i  made  to  Mr.  Guggenheim,  and,  not  approving  of  that  agreement, 
I  refused  to  sign  the  deed,  and  I  never  did  sign  it. 

Q.'  You  were  not  present,  then,  at  a  meeting  held  in  this  city  on 
July  16, 1907  ? — ^A.  No,  I  was  not.    At  that  time  1  was  in  London. 

Q.  Did  you  have  any  knowledge  of  that  until  after  you  returned 
from  abroad? — A.  T  did  not. 
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Q.  Upon  your  return  to  the  United  States  did  you  reoeive,  or  did 
you  see,  a  copy  of  this  tentative  agreement  with  the  Guggmheims, 
Oovernment  ^Ixhibit  10  ! — ^A.  Yes,  I  have  seen  a  copy  of  flus. 

Q.  Just  state  what,  if  any,  acticMi  you  took  upon  receivinjg  a  copy 
of  that  agreement— on  being  advised  of  the  action  which  had  been 
taken  by  some  of  the  claim  owners  in  that  district  during  your 
absence. — A.  Well,  I  thought  it  was  a  very  poor  business  deal,  and 
on  that  ground  I  was  not  willing  to  enter  into  it  myself,  and  I  did  all 
I  could  with  other  entrymen  with  whom  I  was  acquainted  to  induce 
them  not  to  go  into  it.  I  first  consulted  an  attorney  to  see  if  the 
action  taken  at  this  meeting  of  July  16  could  bind  me,  and  I  was 
advised  it  could  not,  and  I  then  started  in  on  a  campaign  to  break  it 
up ;  that  is,  to  break  up  this  deal. 

Q.  That  was  in  view  of  the  action  previously  taken  at  the  May 
meeting! — ^A.  Yes.  sir. 

Q.  Now,  state  wiiat  you  did  in  pursuant  to  that,  or  as  a  part  of  that 
campaign,  and  what  your  objections  to  the  agreement  were. — ^A.  WeU, 
this  proposed  deal  with  the  Guggenheims  contemplated  the  payment 
of  $250,000  for  a  half  interest  in  all  of  the  33  claims  in  that  district; 
but  the  claim  owners  were  not  to  receive  the  money,  it  was  to  go  into 
further  development  of  the  property,  and  that  made  it  tantamount  to 
a  valuation  of  only  $250,000  for  the  claims  as  thOT  then  stood,  or  about 
$7,500  per  claim.  At  this  meeting  in  May  Mr.  Sweeney  had  said 
to  me  that  he  would  give  me  $15,000  apiece  for  ten  claims,  and  that 
didn't  look  like  good  business  to  me,  to  sell  for  $7,500,  which  I  was  not 
toget,  anyhow,  only  have  a  paper  value  of  $7,500  for  what  I  had  becm 
onered  $15,000  in  cash  for,  and  I  pointed  it  out  on  that  line  to  other 
claim  owners  and  advised  them  not  to  consent  to  that  plan. 

Q.  Did  you  discu^  it  with  several? — ^A.  Yes;  I  discussed  it  with 
several — Mr.  Page,  and  Mr.  O.  D.  Jones,  and  Mr.  Henry  Wick,  of 
Youngstown. 

Q.  What  did  you  learn  was  done  with  that  tentative  proposition, 
pursuant  to  the  visit  of  these  gentlemen  to  Salt  Lake?  Did  it  ever 
materialize? — ^A.  It  never  materialized.  I  believe  under  that  option 
or  agreement,  or  whatever  it  might  be  called,  Mr.  Guggenheim  had 
four  months  in  which  to  signify  whether  or  not  he  desired  to  exercise 
the  option,  and  I  believe  that  period  expired  without*  his  signifying 
his  intention  to  take  it  up,  and  so  it  expired  and  died  a  natural  death. 

Q.  Did  you  ever  authorize  this  committee  or  anyone  else  to  enter 
into  any  negotiations  with  the  Guggenheims  for  you? — ^A.  No,  sir; 
I  did  not. 

Q.  Concerning  your  claim  ? — ^A.  No,  sir ;  I  did  not.  I  was  not  in 
the  country  at  the  time  the  meeting  was  held,  and  the  matter  had 
never  been  presented  to  me  prior  to  mat  time ;  and  when  I  came  back 
I  found  out  what  had  been  done  with  it. 

Q.  You  say  the  matter  had  never  been  presented  to  you  prior  to 
that  time.  I  call  your  attention  to  the  fact  that  there  was  some 
discussion  of  the  matter  at  the  meeting. — ^A.  Yes;  but  that  was  so 
promptly  squelched  that  I  hardly  looked  upon  it  as  a  presentation  of 
the  matter.  There  was  nobody  apparently  in  favor  of  that  proposi- 
tion at  the  May  meeting,  ana  I  was  very  much  surprised  when  I 
returned  to  this  countn^  in  Aujgust  to  find  that  such  action  was  taken 
as  was  taken  at  the  July  meeting. 
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Q.  I  now  hand  yon  Grovemment  Exhibit  No.  6,  and  ask  you  if  that 
is  your  signature  to  that  affidavit. — ^A.  Yes ;  that  is  my  signature. 

Q.  Where  did  you  receive  that^  and  from  whom  did  you  receive 
that  affidavit? — ^A.  It  came  to  me  in  the  mail  from  ]^.  Glavis. 

Q.  What  did  you  do  with  itt — ^A*  I  signed  it  and  returned  it  to 
Mr.  Glavis. 

Q.  I  call  your  attention  to  the  following  language  in  the  affidavit 
which  was  made  by  you : 

We  have  understood  among  ourselyes  that  when  title  was  secured  we  would 
form  a  company  and  combine  the  entire  group,  since  conditions  are  such  that 
one  claim  could  not  be  profitably  mined,  as  anyone  familiar  with  coal  mining 
appreciates. 

Was  that  true  at  the  time  you  made  that? — ^A.  That  is  true.  We 
had  already  at  this  May  meeting,  a  year  or  so  prior  to  this,  made  a 
sort  of  an  effort  to  get  together  and  organize  a  company  for  the  pur- 
pose of  acquiring  the  claims,  but  that  had  not  been  carried  out. 

Q.  Had  you  had  any  understanding  at  any  time  prior  to  that  with 
any  other  of  the  entrymen  that  when  title  would  be  secured  you  would 
form  a  company  and  combine  the  entire  group,  or  any  part  thereof? — 
A.  I  had  not. 

Q.  Or  had  you  knowledge  of  any  such  agreement  or  such  under- 
standing upon  the  part  of  the  other  entrymen? — ^A.  I  had  no  such 
knowledge. 

Q.  I  call  your  attention  to  the  following  language,  which  I  will 
read  from  the  affidavit  of  Clarence  Cunningham : 

I  haye  read  the  foregoing  affidavit  of  Clarence  Cunningham,  who  was  and 
now  is  my  agent  I  am  well  acquainted  with  most  of  the  other  coal  land  entry- 
men,  for  whom  Clarence  Cunningham  is  agent.  I  know  of  my  own  personal 
knowledge  that  the  statements  made  in  the  foregoing  affidavit  are  true  in  so  far 
as  they  pertain  to  the  Guggenheim  syndicate  and  the  understanding  existing 
among  ourselves  as  to  the  disposition  of  our  claims. 

And  I  call  your  attention  to  this  language  in  Mr.  Cunningham's 
affidavit : 

We  have  had  no  written  agreement  whatever  with  any  corporation,  and  the 
only  understanding  which  we  have  had  is  that  among  ourselve&  We  have 
an  understanding  that  when  the  patents  have  been  secured  we  would  form  a 
company  for  the  development  of  the  coal  field,  but  none  of  the  claims  were 
taken  up  for  the  benefit  of  a  corporation,  but  merely  with  the  idea  when  patents 
were  secured  we  would  combine  our  claims  and  work  the  coal  field  ourselves. 
We  have  always  proceeded  with  this  end  in  view,  for  anyone  familiar  with  coal 
mining  well  knows  it  is  impracticable  to  mine  an  individual  claim  of  160  acres, 
especiaUy  in  Alaska,  where  expenses  are  so  great. 

And  I  ask  you,  in  view  of  your  answer  to  my  former  question,  to 
explain  what  you  mean  when  you  said  that  the  statements  in  Mr. 
Cunningham's  affidavit  were  true,  in  reference  to  his  statements, 
which  I  have  read  to  you  ? — A.  Well,  in  signing  this  affidavit  my 
attention  was  concentrated  on  that  part  which  I  signed  as  relating  to 
the  Guggenheim  deal,  the  proposed  deal,  and  the  agreement  that  we 
had  in  May.  This  does  not  specifically  state  an  agreement  in  May, 
but  it  speaks  of  an  agreement  among  the  claim  owners,  and  inasmuch 
as  that  IS  the  only  agreement  I  had  ever  had  or  attempted  to  have,  I 
supposed  that  it  referred  to  that,  and  I  signed  it,  and  I  think  that  T 
was  very  much  pleased  to  have  the  opportunity  of  going  on  record 
against  the  Guggenheim  deal,  and  I  rather  jumped  at  the  opportunity 
of  signing  this.    I  was  not  looking  for  any  pitfalls  in  this  thing,  and 
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the  fact  that  Mr.  Cunnin^am  had  signed  this  affidavit  himself 
allayed  any  suspicion  that  1  might,  have,  and  I  signed  it,  perhaps, 
without  proper  care,  certainly  so  far  as  the  statement  goes  that  we 
had  any  agreement,  or  that  I  had  had  any  agreement  prior  to  this 
occasion  on  May  15, 1907 ;  the  statement  is  not  true. 

Q.  And  any  inference  that  mi^hi  be  drawn  that  you  had  stated 
any  such  agreement  had  existed  is  not — ^was  not  according  to  your 
intention  at  that  time  and  was  not  in  accordance  with  the  truth  I— 
A.  It  is  not  in  accordance  with  the  fact. 

Q.  Now,  Mr.  Burbidge,  what  did  you  do  with  your  claim  subse- 

Suent  to  190 — at  any  time  subsequent  to  the  matters  which  we  have 
iscussed? — A.  I  sold  it. 

Q.  To  whom? — ^A.  To  a  Mr.  Bennett  I  sold  to  Mr.  Horace  V. 
Winchell,  of  Minneapolis. 

Q.  I  will  ask  you  what  negotiations  you  had  in  connection  with 
that  matter  in  j^our  own  way.  Just  state  what  it  was  and  what  oc- 
curred at  that  time.  When  did  you  sell  it? — ^A.  I  think  I  sold  it  in 
October,  1908.  I  had  learned  that  Mr.  Winchell  had  bought  a  claim 
in  that  section  in  Alaska  and  that  he  was  willing  to  buy  more,  and  I 
wrote  him  and  asked  him  if  he  wanted  to  buy  any  further  daims 
there,  and  I  made  him  an  offer  on  mine.  He  replied  to  me  that  the 
price  I  asked  was  too  high ;  that  the  claim  he  had  bought  was  very 
much  lower.  I  wrote  him  again  and  lowered  my  price^  and  then  he 
wired  me,  offering  a  little  less  than  that,  and  I  accepted  it. 

Q.  How  much  did  you  sell  it  for  ?— A.  I  sold  out  for  $18,000. 

Q.  And  what  did  you  then  do  ? — ^A.  I  made  him  a  deed  to  my  claim. 

Q.  And  received  irom  him? — ^A.  The  sum  of  $18,000. 

Q.  Did  you  notify  Mr.  Cunningham  of  the  action  that  you  took 
after  you  sold  it — did  you  notify  Mr.  Cunningham? — ^A.  Well,  before 
I  sold  it  I  wrote  Mr.  Cunningham,  and  also  to  Mr.  Campbell.  They 
had  been  the  parties  who  were  instrumental  to  my  going  into  the 
venture  at  all,  and  as  a  matter  of  courtesy  I  wrote  them  and  told  them 
I  wanted  to  sell  my  claim  and  gave  them  the  opportunity  if  they 
chose  to  buy  to  do  so;  but  neither  of  them  did  choose  to  buy,  and  I 
then  wrote  Mr.  Winchell  and  the  negotiations  I  have  outlined  were 
had  and  resulted,  as  I  said  before,  in  uie  sale  of  the  claim  for  $18,000. 

Q,  Did  you  notify  Mr.  Cunningham  that  you  had  sold  it? — A.  No. 

Q.  After  you  had  sold  it? — A.  No,  sir. 

Q.  Did  you,  after  receiving  that  consideration,  at  any  time  pay 
any  part  oi  it  to  Mr.  Cunningham  or  hold  any  part  of  it  for  Mr.  Cun- 
ningham's benefit,  or  hold  any  part  of  it  for  him? — ^A.  No,  sir;  I  did 
not  pay  him  any  part  of  it,  and  I  do  not  hold  any  part  of  it  now  for 
him.    I  do  not  owe  Mr.  Cunningham  anything  whatever. 

Q.  State  whether  or  not  Mr.  Cunningham  ever  claimed  anything 
of  you  on  account  of  that  deal? — ^A.  He  never  has. 

Mr.  Hughes.  You  may  take  the  witness. 

Cross-examination  by  Mr.  Pugh  : 

Q.  You  first  became  interested  in  the  Alaska  coal  fields  in  1903?— 
A.  Yes,  sir. 

Q,  And  at  that  time  you  understood  that  the  total  cost,  the  total 
amount  of  your  investment  would  be  $3,000,  or  about  that  sum?— 
A*  Approximately ;  yes. 
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Q.  That  would  include  Clarence  Cunningham^s  compensation  as 
attorney  in  fact? — ^A.  Yes,  sir.  . 

Q.  Now,  you  subsequently  made  a  location  under  another  law  in 
the  same  locality,  did  vou  not  ? — A.  I  believe  so. 

Q.  Was  there  any  change  in  the  understanding  or  agreement  with 
Mr.  Cunningham  about  his  compensation  as  to  that  location? — ^A.  No. 

Q.  Your  liability  to  him,  so  far  as  you  know,  remained  the  same 
as  it  was  with  respect  to  the  first  location  ? — ^A.  Yes. 

Q.  Did  you  ever  give  to  Mr.  Cunningham  any  power  or  authority 
to  represent  you  that  is  not  expressed  m  the  power  of  attorney  filed 
in  the  papers  in  respect  to  your  claim! — A.  No,  sir;  that  is  the  only 
power  of  attorney  I  ever  gave  him. 

Q.  You  never  gave  him  any  other  authority,  verbally  or  other- 
wise?— ^A.  No,  sir. 

Q.  And  at  the  time  that  Mr.  Cunningham  interested  you,  as  you 
have  stated,  did  you  know  he  was  representing  other  persons  in 
making  locations  of  coal  lands  in  the  same  locality? — ^A.  Why,  I 
knew  some  persons  were  interested  there.    I  did  not  know  how  manv. 

Q.  Did  you  know  the  names  of  any  of  those  persons? — ^A.  Well, 
the  only  ones  I  knew  at  that  time,  I  think,  were  Mr.  Finch  and  Mr. 
Campbell  and  Mr.  R.  K.  Neill.  I  was  not  very  much  interested  as 
to  who  else  might  be  in  it. 

Q.  Did  you  subsequently,  or  at  any  time  before  final  receipt  was 
delivered  to  you,  become  ticquainted  with  any  others  of  these  loca- 
tors?— A.  You  mean  become  acquainted  with  the  fact  that  there 
were  more  of  them? 

Q.  No;  with  the  locators  themselves? — ^A.  Well,  when  I  finally 
knew  how  many  were  in  there  and  who  they  were  I  found  that  tHere 
were  12  or  16  of  them,  probably,  who  were  known  to  me. 

The  Commissioner.  After  you  got  your  final  receipt  you  mean  ? — 
A.  Well,  I  knew  prior  to  that  who  were  interested — who  had  claims 
up  there. 

Q.  Did  you  ever  have  any  meeting  or  conference  with  these  other 
locators  prior  to  the  date  of  your  final  receipt? — ^A.  I  did  not  catdi 
that. 

Mr.  PuoH.  Bead  the  question. 

(Question  read.) 

Q.  The  question  is  not  complete.  (Continuing.)  In  relation  to 
the  common  development  of  your  claim  with  others  and  the  future 
disposition  of  the  title  that  you  or  either  of  them  might  acquire? — A. 
I  might  have  said  to  the  different  claim  owners  at  aifferent  times — 
I  don't  just  recall  when  or  to  whom,  and  I  suppose  they  understood 
there  was  some  common  development,  such  as  I  have  outlined  in  my 
direct  examination  just  as  I  understood  it.  Whether  they  did  or  not  I 
do  not  know.    I  did  not  ask  them  about  it. 

Q.  Do  you  wish  us  to  understand  that  you  did  not  in  any  of  these 
meetings,  with  any  of  these  persons  have  any  conference  or  agreement 
with  them  respecting  it? — A.  There  was  certainly  no  agreement,  but 
there  were  certainly  financial  statements  made  by  Mr.  Cunningham 
that  came  to  me,  and  I  presume  to  each  of  the  otner  claim  owners  he 
represented,  and  they  must  have  been  able  to  draw  the  same  inference 
I  did,  that  there  was  some  common  development  and  common  con- 
struction work  going  on,  and  we  were  paying  for  it  out  of  the  funds 
contributed  by  each  of  the  claim  owners. 
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Q.  Did  you  at  any  time  prior  to  the  date  on  which  you  received 
your  final  certificate  have  any  definite  or  fixed  plan  or  purpose  with 
respect  to  operating  your  coal  property  in  conjunction  with  the  other 
coal  properties? — ^A.  No,  sir.  I  went  into  it  essentially  as  a  specula- 
tion as  Iwould  into  any  mining  matter,  trusting  to  the  future  develop- 
ment and  to  what  luck  might  bring  forth,  etc. 

Q.  You  understood  the  property  was  in  a  very  remote  region  and 
difficult  of  access  and  its  value  was  dependent  altogether  upon  the 
procurement  and  marketing  of  tiie  coal  contents^  did  you? — A.  Yes, 
sir. 

Q.  And  yet  you  did  not  have  with  anybody  any  understanding  or 
agreement  that  the  property  would  be  worked  in  common  with  any 
oUier  properties? — A.  That  was  not  necessary.  I  felt  pretty  sure 
in  my  mind  that  if  the  property  was  good  and  had  merits  some  one 
would  develop  it  sometime  and  I  would  get  some  money  out  of  it, 
and  that  was  the  prime  object  of  going  into  it,  to  get  some  profits  out 
of  it. 

Q.  You  have  stated  in  your  examination  in  chief  that  Mr.  Haw- 
kins's compensation  for  an  expert  examination  of  this  property  up 
there  would  be  paid  for  by  all  of  the  entrymen.  Now,  in  what  manner 
did  you  acquire  that  understanding,  and  from  whom? — A.  Well,  there 
was  some  five  or  six  different  persons  present  for  whom  Mr.  Cunning- 
ham was.a^ent,  though  he  was  not  agent  for  all  the  claim  owners  up 
there,  and  inasmuch  as  the  report  was  made  for  the  information  and 
benefit  of  all  of  them,  I  supposed  he  would  charge  them  a  pro  rata 
amount,  and  I  believe  he  did. 

Q.  It  was  supposition,  apparently,  then? — ^A.  Yes;  it  was  supposi- 
tion.   He  had  never  so  informed  me. 

Q.  And  you  also  stated  in  response  to  questions  asked  you  on  your 
direct  examination  that  after  you  came  back  from  England  you  inter- 
ested yourself  in  an  effort  to  defeat  the  consummation  of  the  Gug- 
genheim agreement? — A.  Yes,  sir. 

Q.  What  purpose  did  you  have  in  doing  that? — ^A.  I  stated  the 
reason;  that  1  did  not  think  it  was  a  good  proposition,  and  I  do  not 
want  it  to  be  understood  that  I  did  not  think  I  nad  a  right  to  do  it  I 
would  never  have  hesitated  to  go  into  the  deal  with  Guggenheim  if  I 
thought  it  a  profitable  one. 

Q.  I  am  not  asking  about  your  right  to  refuse  to  enter  into  any  of 
these  agreements,  but  I  am  asking  you  what  your  purpose  was  in  at- 
tempting to  defeat  the  other  entrymen's  plans  in  which  you  had  no 
interest!— A.  Because  I  wanted  to  see  a  corporation  formed  along 
the  lines  planned  at  the  May  meeting. 

Q.  Along  the  lines  planned  at  the  May  meeting? — A.  Yes. 

Q.  You  had  no  interest  at  that  time  in  any  acceptance  of  this  propo- 
sition that  had  been  contemplated  before  final  receipt? — A.  None 
whatever. 

Q.  How  long  did  you  have  the  so-called  "  Glavis  affidavit ''  in  your 
possession — ^the  one  shown  to  you  this  morning — ^before  you  executed 
it  ? — ^A.  I  don't  know.  If  I  knew  the  date  of  the  Glavis  letter  sending 
it  to  me,  and  the  date  of  my  return,  I  can  estimate  it. 

Q.  Mr.  Glavis's  letter  transmitted  to  you  this  affidavit? — ^A.  Well, 
my  letter — ^yes;  referred  to  it. 

Q.  Your  letter  is  dated  April  23? — ^A.  Yes;  it  refers  to  another 
date. 
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Q.  I  believe  it  does.  I  have  your  letter  of  the  16th  instant,  which 
sets  forth? — ^A.  Sixteenth  to  28d.  My  letter  was  the  23d  and  his 
letter  was  the  16tJi  and  it  was  written  at  Portland.  Well,  that  would 
allow  it  to  have  been  in  my  possession  five  days,  assuming  that  I  was 
in  town  and  here  at  the  time,  which  probably  was  not  the  case.  My 
business  lies  entirely  out  of  the  State  and  I  come  down  here  at  the 
week  end  only. 

Q.  So  you  could  not  say  definitelv  just  how  long  you  did  have  that 
paper  in  vour  possession  and  how  long  you  considered  it  before  you 
signed  it? — A.  I  imagine  I  signed  it  as  soon  as  I  read  it  or  as  soon 
as  I  got  it. 

Q.  You  read  it  over,  of  course? — ^A.  Why,  I  imagine  I  did. 

Q.  Did  Mr.  Glavis,  in  his  letter  of  transmittal,  make  any  reference 
to  vou  concerning  anything  as  to  the  meaning  of  the  intendments 
and  terms  used  in  the  affidavit? — ^A.  I  don't  recall  that  he  did. 

Q.  There  are  no  words  employed  there  that  are  not  in  common  use 
and  well-known  significance,  are  there,  Mr.  Burbid^e? — A.  I  think 
I  am  quite  capable  of  understanding  all  the  language  m  that  affidavit. 

Q.  You  dia  not  find  it  necessary  to  consult  with  any  other  person, 
any  attorney? — ^A.  I  did  not. 

Q.  Concerning  the  effect  of  that  affidavit  if  you  signed  it? — ^A.  If 
it  was  necessary  I  neglected  it 

Mr.  PuGH.  I  think  that  is  all. 

The  Commissioner.  Are  there  any  further  questions? 

Mr.  Gray.  Yes,  a  few  questions. 

Redirect  examination  by  Mr.  Grat: 

Q.  Mr.  Burbidge,  at  any  time,  by  writing  or  by  one  of  these 
written  reports  or  verbally,  did  Mr.  Cunningham  propose  or  suggest 
to  you  the  construction  of  a  railroad  or  the  organization  of  a  railroad 
company  ?  If  so,  I  wish  you  would  give  your  explanations  of  what 
it  was. — A.  Yes ;  he  did. 

Q.  What  was  that? — ^A.  Well,  he  did  speak  to  me  about  it  and  he 
said  that  there  were  a  lot  of  people  up  there,  two  or  three  outfite 
building  roads,  and  each  trying  to  secure  the  available  routes,  and 
that  he  thought  we  might  possibly  find  the  Bering  River  coal  fields 
bottled  up  and  in  the  control  of  some  transportetion  company  whidi 
would  be  in  position  to  put  the  screws  on  the  mine  operators  when 
they  did  operate,  if  they  ever  did,  and  make  onerous  terms  of  trans- 
portation and  practically  force  them  to  sell  the  coal  at  such  terms  as 
the  railroad  company  might  dictate;  and  in  order  to  avoid  that  he 
thought  we  ought  to  get  a  railroad  survey  established,  and  he  said 
he  would  like  to  organize  a  companv  for  that  purpose  and  have  a 
survey  made,  and  he  said  he  would  like  to  use  my  name  as  one  of  the 
incorporators  and  I  said  all  right.  And  at  some  subsequent  time  I 
received  a  paper  from  him  in  connection  with  the  formation  of  that 
company,  which  I  signed  and  returned  to  him;  and  I  think  some 
time  after  that  he  informed  me  verbally  I  was  elected  a  director  in 
this  railroad  and  I  believe  that  is  the  lak;  I  ever  heard  of  it 

Q.  Did  you  yourself  contemplate  joining  in  the  actual  construction 
of  a  railroad  up  there? — ^A.  No;  I  oould  never  have  built  more  than 
one  yard. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
till  2  o'dock  p.  m.  of  December  8,  1909.) 
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December  8, 1909 — 2  p.  k. 

INQX7IRY  RESUMED. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  coun- 
sel for  claimants. 

FREDERICK  BURBIDGE,  on  the  stand. 

Redirect  examination  (resumed)  by  Mr.  Gray:    . 

Q.  I  hand  you  Government  Exhibit  No.  5,  Mr.  Burbidge,  and  ask 
you  if  you  ever  received  a  report  similar  to  that  one,  or  a  copy  of  it!— 
A.  I  bielieve  I  did. 

Q.  From  Mr.  Cunningham? — A.  Yes,  sir. 

Q.  I  want  to  call  your  attentijon  to  tne  use  of  certain  expressions 
by  Mr.  Cunningham,  and  ask  you  whether  they  came  to  your  attention 
on  receiving  the  paper.  Ordinarily  you  are  a  careful  man  to  examine 
papers  that  you  receive  and  documents,  are  you  ?-^A.  Yes,  sir. 

Q.  And  letters? — ^A.  I  generally  look  at  all  such  things. 

Q.  In  this  government  exhibit  I  call  your  attention  to  the  following 
language:    * 

Our  development  to  date  baa  proven  very  satisfactory  and,  while  not  prepared 
to  say  there  is  no  question  about  the  permanency  or  character  of  our  coal  I 
will  state  that  so  far  as  known  at  present  the  quality  Is  superior  to  anything 
on  the  Pacific  coast,  while  the  quantity  seems  in^Lhaustlble. 

Again,  in  the  same  paper : 

Our  development  on  Trout  Creek,  where  all  our  work  this  winter  is  being 
concentrated,  consists  of  four  tunnels. 

And  again: 

We  are  awaiting  instructions.  * 

And  again: 

We  are  working  but  seven  men,  which  number  will  be  gradually  increased. 

I  will  ask  you  if  the  use  of  the  plural  pronoun  "  our  ^  and  the 
plural  pronoun  "we"  came  to  your  attention  when  receiving  this 
statement,  and  if  so,  what  impression,  if  any,  it  made  upon  your 
mind.  [Hands  witness  paper.] — ^A.  Well,  I  noticed  the  langua^ 
at  the  time,  but  it  seemea,  m  view  of  all  the  circumstances ;  that  is, 
in  view  of  the  fact  that  Mr.  Cunningham  was  sending  this  in  the 
nature  of  a  circular  report  or  a  circular  letter  to  all  the  claim  owners 
for  whom  he  was  the  agent,  that  such  language  was  natural.  Pos- 
sibly if  Mr.  Cunningham  had  have  been  a  lawyer  he  would  have 
said :  "  You  and  each  of  you,"  or  something  of  that  sort,  but  being 
a  layman,  he  used  what  i  consider  natural  language — ordinary  col- 
loquial English. 

Q.  Did  it  occur  to  you  as  the  result  of  the  use  of  those  terms  that 
you  were  in  any  way  consenting  to  any  joint  ownership  in  jour  coal 
claim  with  other  locators  there,  or  that  you  were'  jointly  interested 
in  any  other  coal  claim  ? — A.  Most  assuredly  not. 

Q.  If  that  had  occurred  to  you  what  would  you  have  done? — A.  I 
should  have  immediately  protested  against  such  language,  if  I  had 
attached  any  such  significance  to  it. 

Q.  I  want  to  hand  you  Government  Exhibit  No.  6,  and  ask  you  if 
you  ever  received  such  a  report  from  Mr.  Cunningham.  [Hands 
witness  paper.]    A.  Yes ;  I  believe  I  had  a  copy  of  this. 
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Q.  Did  you  receive  a  copy  of  Mr.  Hawkins's  report,  Government 
Exhibit  No.  7?— A.  Yes.  s&;  I  did. 

Q.  Bef erring  now  to  tnis  Exhibit  No.  6,  Mr.  Burbidge,  I  call  your 
attention  to  the  following  language  which  appears  there: 

In  addition  to  the  above,  his  map  will  show  contours  and  levels  from  our  land 
to  the  ocean,  with  charts  and  soundings  of  the  channels  where  we  are  likely  to 
build  coal  bunkers  and  wharves,  besides  giving  approximate  route  and  length  of 
proposed  railroad,  to  both  the  lands  owned  by  the  English  company  and  our- 
selvea  We  also  ran  levels  and  made  estimates  on  a  magnificent  water  power 
that  can  be  made  to  furnish  about  3,000  horsepower  with  a  very  small  outlay, 
requiring  about  2i  miles  of  flume  *and  a  dam  about  200  feet  long  by  10  feet 
high. 

I  will  ask  you  if  those  things  came  to  your  attention  at  that  time, 
and  what,  if  anv,  consideration  vou  gave  to  them? — A.  As  far  as  the 
contours  and  the  line  on  which  a  possible  railroad  might  be  con- 
structed, as  I  said  this  morning,  I  thought  that  those  were  natural 
things  to  appear  in  Mr.  Hawkins's  report.  They  should  appear  in 
any  mine  report  as  indicating  the  means  of  getting  the  product  of  the 
mine  to  market.  So  far  as  mis  suggestion  about  water  power  is  con- 
cerned, I  never  attached  any  importance  to  that;  looked  upon  it  as 
rather  a  visionary  suggestion.  A  water  power  in  that  country  would 
be  frozen  up  about  half  the  year.  It  would  be  necessary  to  have  an 
auxiliary  steam  plant  in  any  case  if  anybody  was  using  water  power 
at  all,  and  if  they  were  to  have  a  steam  plant  at  the  coal  mine  they 
might  just  as  well  run  it  twelve  months  in  the  year  as  not.  They 
would  nave  the  cost  of  the  coal,  say,  for  six  months,  as  against  an  in- 
vestment locked  up  in  the  unused  water  power,  and  I  thmk  it  would 
be  very  much  cheaper  and  much  more  favorable  for  the  operating  per- 
son to  rely  entirely  upon  the  steam.  I  do  not  know  of  any  coal  mine 
that  is  operated  by  water  power. 

Q.  What  about  the  bunker  and  wharves,  and  so  forth  ? — A.  That 
I  took  as  a  part  of  Mr.  Hawkins's  suggestion.  I  think  Mr.  Cunning- 
ham—this IS  merely  quoting  from  that. 

Q.  Had  you  contemplated  joining  in  the  construction  of  any 
wharves  ? — A.  Oh,  no ;  Mr.  Cunningham  had  no  authority  to  make 
any  plans  of  that  sort,  and  I  never  gave  it  any  consideration.  Those 
things  were  largely  the  views  of  an  impractical  man.  I  know  that 
Mr.  Cunningham  nad  had  no  practical  experience  in  that  business, 
and,  in  fact,  I  never  regarded  him  as  a  practical  operating  man.  He 
has  always  been  regarded  by  me  as  a  good  prospectoi;,  energetic  man, 
and  a  man  capable  of  going  around  and  mixing  and  getting  onto 
things,  and  that  sort  of  thing,  but  not  as  a  practical  operating  man, 
and  any  suggestions  of  his  as  to  the  way  of  developing  my  claim 
would  receive  no  consideration.  I  certainly  had  no  idea  whatever  of 
ever  making  Mr.  Cunningham  the  operating  manager  of  my  claim. 

Q.  Did  you  undertake  to  take  any  interest  or  understana  that  you 
had  any  interest  at  any  time  in  a  horsepower  up  there,  or  a  water 
power? — ^A.  No;  I  never  had  any  such  an  understanding. 

Q.  Mr.  Burbidge,  I  call  your  attention  to  this  language  in  Mr. 
Cunningham's  report: 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  as  far  as 
can  be  determined  at  the  present,  but,  as  tbey  contain  heavy  timber,  recom- 
mends their  being  held  for  that  purpose,  and  as  I  have  located  four  other 
claims,  taking  the  dip  of  all  the  coal  measures,  no  one  wUl  be  any  the  loser 
thereby. 
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Did  you  pay  any  attention  to  that? — ^A.  No:  I  was  not  advised 
that  my  daim  was  one  of  those  that  was  consiaered  worthless,  and 
so  the  rest  of  it  did  not  concern  me. 

Q.  Did  you  understand  that  Mr.  Cunningham  was  holding  any 
timber  land  up  there  for  you  at  all  ? — ^A.  I  did  not. 

Q.  I  am  still  quoting  from  this  same  exhibit: 

You  were  already  advised  that  we  are  holding  a  considerable  tract  of  land 
for  timber,  which  we  will  require  In  large  quantities,  but  there  Is  no  law  In 
Alaska  acquiring  title  to  timber  lands;  consequently,  would  consider  It  advis- 
able to  try  to  secure  some  cheap  scrip  and  cover  all  we  can  before  beginning 
any  very  extensive  operation. 

I  wish  you  to  state  what  impression  you  got  from  that,  if  you  ever 
saw  it. — ^A.  Well,  I  never  knew  that  Mr.  Cunningham  had  taken  up 
any  timber  lands  and  certainly  I  never  knew,  and  do  not  know  now, 
that  he  ever  took  any  in  my  name.  As  far  as  I  know,  I  am  not 
interested  in  any  timber  land  in  Alaska  or  any  place  else.  Mr.  Cun- 
ningham did  at  one  time  speak  to  me  of  securm^  some  timber  land 
by  placing  scrip  upon  it  and  asked  me  if  I  would  put  up,  I  think, 
$500  to  get  some  oi  such  scrip,  and  I  declined  to  do  so. 

Q.  Did  you  ever  consent  to  interest  yourself  with  Mr.  Cunningham 
or  with  any  other  entryman  in  any  timber  lands  in  Alaska? — ^A.  I 
did  not. 

Q.  Did  you  ever  authorize  Mr.  Cunninjgham  to  locate  or  procure 
or*  secure  lor  you  any  timber  lands  in  Alaska  under  any  law  or  in 
any  way? — ^A.  I  cUd  not.  Mr.  Cunningham's  authority  to  act  for 
me  was  limited  by  the  power  of  attorney  which  I  gave  nim. 

Q.  In  this  same  circular  of  October  20, 1905, 1  call  your  attention 
to  the  following: 

We  have  located  a  permanent  tunnel  site  on  Clear  Creek,  which  will  cat  all 
the  various  veins  described  in  Mr.  Hawlcins's  report,  affording  the  best  possible 
outlet.  This  tunnel  will  be  1,100  feet  in  length  when  it  reaches  the  first  of 
these  coal  measures,  and  continuing  on  it  will  be  about  6,000  feet  to  the  last 
seam;  we  are  now  building  quarters  to  transfer  our  camp  from  Trout  Creek 
to  this  point  and  as  soon  as  the  buildings  are  completed  we  wlU  cut  off  most 
of  our  expense  until  definite  plans  are  perfected. 

Did  that  matter  come  to  your  attention? — ^A.  Well,  I  must  have 
read  it.  I  don't  remember  it  nowj  but  receiving  the  report,  I  neces- 
sarily  read  it.  Must  have  read  it  over,  and  must  have  seen  this 
paper,  but  it  made  no  impression  on  me.  As  I  stated  before,  Mr. 
Cunningham  had  no  authority  to  do  anything  of  this  sort  for  me, 
and  his  suggestions  or  speculations  as  to  work  of  this  kind  did  not 
influence  me  in  the  least  I  never  contemplated  joining  any  such 
work  as  that,  and  never  did  join  it 

Q.  Did  you  at  any  time  subsequent  to  that  ever  have  any  discus- 
sion with  Mr.  Cunningham  concerning  that  matter? — ^A.  If  this 
tunnel  that  is  referred  to  here  is  the  same  one  as  is  referred  to  in 
Mr.  Hawkins's  report,  I  think  I  did.  The  tunnel  projected  in  Mr. 
Hawkins's  report  as  planned,  would  have  started  on  the  south  line 
of  my  particular  claik  and  have  eone  right  through  the  claim  to 
the  north  line  and  beyond.  I  think  Mr.  Cunningham  spoke  to  me 
about  that  one  time,  and  I  advised  against  it,  and  suggested  also 
that  I  thought  there  was  some  doubt  as  to  the  legality  of  driving 
that  tunnel  for  joint  development  of  those  claims,  and  I  suggested 
to  him  that  he  had  better  write  to  the  department  and  see  whether 
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it  was  permissible  to  do  that.  He  did  write  to  the  department 
along  the  line  that  I  suggested  and  some  months  later,  I  think  possi- 
bly it  was  on  his  next  return  from  Alaska,  he  showed  me  the  answer 
that  he  had  received  from  the  department. 

Q.  Did  you  contemplate  at  the  time  you  and  Mr.  Cunningham 
talked  about  it,  or  at  any  time,  joining  with  Mr.  Cunnin^am,  or 
anyone  else  in  the  construction  of  any  such  tunnel? — ^A.  S'o;  as  a 
matter  of  fact  when  I  suggested  that  he  write  to  the  department  I 
did  not  think  it  was  legal,  and  I  thought  he  would  be  shut  off  in  that 
way,  but  the  department's  reply,  1  think,  rather  authorized  the 
driving  of  such  a  tunnel,  though  suggesting  that  it  would  subject 
the  entries  to  close  scrutinjr,  or  somemm^  ox  that  sort,  and  in  view 
of  that,  even  though  permissible,  I  thou^t  it  would  be  inexpedient 
to  do  it:  and  another  reason  why  I  was  opposed  to  it,  was  the  great 
cost  ana  from  the  way  it  was  projected  it  would  only  develop  a 
very  few  of  the  claims,  and  that  it  would  be  a  very  heavy  burden 
placed  upon  those  few  whose  claims  were  benefited,  ana  that  it 
would  not  be  proper  to  ask  anyone  else  whose  claim  was  not  bene- 
fited to  contribute  to  that  expense. 

Q.  Was  anything  done  subsequent  to  that  time  concerning  the  con- 
struction of  any  such  tunnel,  as  far  as  you  know? — ^A.  Not  to  my 
knowledge.        '  '  '  ' 

Q.  Mr  Burbidge,  I  want  to  ask  you  one  more  question,  which 
counsel  for  the  Government  has  seen  fit  to  ask  every  other  entryman 
who  has  gone  on  the  stand.  I  call  your  attention  to  Government  Ex- 
hibit No.  3,  which  is,  as  described  by  Mr.  Sheridan^  what  is  called 
the  journal  kept  by  Mr.  Clarence  Cunningham.  Did  you  ever  see 
any  such  a  journal!     [Handing  witness  exhibit.] — ^A.  No;  I  did  not. 

Q.  I  call  your  attention  to  wnat  is  set  out  there  on  what  is  known 
as  the  first  pace  of  such  book,  and  ask  you  if  you  ever  had  any  such 
agreement  with  Clarence  Cunningham  at  any  time  or  at  all,  or  with 
anyone  else?     (Witness  examines  paper.) — ^A.  I  never  saw  that. 

Q.  Did  you  ever  have  any  sucn  agreement? — ^A.  Never  had  any 
such  agreement  as  is  there  set  out 

Q.  Did  you  ever  see  that  book  or  a  copy  of  it  or  a  copy  of  this  first 
page  before? — ^A.  This  is  the  first  time  I  have  ever  seen  it. 

Mr.  Gray.  That  is  all. 

Recross-examination  by  Mr.  Sheridan  : 

Q.  With  whom  did  you  have  this  conversation  concerning  the  pro- 
jected tunnel,  as  set  out  in  the  back  of  Government  Exhibit  No.  7  ? — 
A.  With  Mr.  Cunningham. 

Q.  When  did  you  have  this  conversation  ? — ^A.  Well,  now,  if  you 
will  find  the  date  that  he  wrote  to  the  department  in  regard  to  the 
legality  of  driving  that  tunnel,  that  will  give  you  the  date  I  had  the 
conversation.    That  is,  either  that  date  or  the  day  or  so  before  that 

Q.  I  now  hand  you  a  letter  signed  by  Clarence  Cunningham, 
dated  Wallace,  Idaho,  February  6,  1906,  and  ask  you  if  that  letter 
enables  you  to  refresh  your  memory  on  that  point.  [Hands  paper  to 
witness.] — ^A.  Yes;  I  had  this  conversation  with  Mr.  Cunningham 
either  on  this  day  or  a  day  or  so  before;  that  is,  to  say,  as  a  result  of 
my  conversation  with  him  and  my  suggestion  that  he  write  to  the 
department,  he  said  he  would.  Now,  whether  he  wrote  on  that  par- 
ticular day  or  a  day  or  two  afterwardSi  I  don't  know. 
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Q.  Approximatdy,  at  this  time! — ^A.  Yes. 

Mr.  Shebidan.  We  now  offer  in  evidence,  as  Government  Exhibit 
No.  43,  a  letter  purporting  to  be  si^ed  by  Clarence  Cunningham, 
addressed  to  Hon.  J.  H.  Fmiple,  actmg  commissioner,  United  States 
Land  Office,  Washington.  D.  C. 

The  Commissioner.  What  is  the  date  of  it  ? 

Mr.  Sheudan.  Dated  Wallace,  Idaho,  February  6, 1906.  And  also 
the  tracing  attached  to  this  letter,  and  therein  referred  to. 

The  Commissioner.  Is  there  any  objection  on  the  part  of  counsel 
to  the  letter  offered  by  Mr.  Sheridan? 

Mr.  Hughes.  We  have  no  objection. 

(Paper  admitted  in  evidence  and  marked  "(government  Exhibit 
No.  48.") 

Q.  Mr.  Burbidge,  did  you,  at  any  time  prior  to  this  conversation 
just  referred  to  between  yourself  and  Clarence  Cunningham,  have 
any  conversation  with  Mr.  Cunningham,  or  anv  other  of  the  entrymen 
now  concerned,  concerning  this  same  proposed  tunnel ;  the  method  of 
joint  operation  i — ^A.  No,  sir. 

Q.  Did  you  at  any  time  subsequent  to  the  occasion  of  this  con- 
versation referred  to  have  any  further  conversation  with  Clarence 
Cunningham  or  the  other  entrjrmen  concemine"  this  method  of 
development? — A.  Yes;  I  did  at  some  later  time  nave  some  further 
conversation  with  Mr.  Cunningham  with  re^rd  to  it.  It  was  on  that 
occasion  that  he  showed  me  the  answer  received  from  the  department, 
and  he  seemed  to  think  that  under  that  letter  he  would  be  justified 
in  goin^  ahead  with  a  tunnel,  but  I  was  not  desirous  of  having  such 
a  tunnel  run,  because  I  thought  the  expense  was  not  warrantea.  To 
run  a  tunnel  as  long  as  that  projected  tnere  would  probably  have  cost 
$150,000,  and,  as  I  said  awhile  ago,  it  would  have  actually  developed 
only  some  six  or  eight  of  the  claims,  and  I  did  not  think  that  sudi 
an  expenditure  was  warranted  in  the  development  of  so  small  an 
amount  of  ground. 

Q.  In  what  way  did  you  arrive  at  the  conclusion  that  it  would  de- 
velop only  six  or  seven  of  these  claims? — A.  Because  it  is  reasonable 
to  suppose  that  it  would  develop  only,  say,  1,000  feet  each  side 
along  the  course  of  the  tunnel.  To  assume  cosu  beyond  that  distance 
would  have  been  assuming  a  great  risk.  The  country  was  known  to 
us,  through  Mr.  Hawkinsys  report,  to  be  broken  up  and  faulted,  and 
there  was  every  probability  that  these  faults  through  the  coal  had 
depth,  and  I  should  not  have  considered  that  a  tunnel  running  that 
way,  though  it  might  cross  a  number  of  seams  of  coal,  would  develop 
them  laterally  for  any  ^at  distance.  Of  course  it,  as  a  matter  of 
fact,  does  not  develop  tnem  any  more  than  you  can  actually  see,  but 
you  are  justified  in  indulging  in  speculation  to  some  extent.  Now, 
when  I  was  saying  that  1  meant  that  is  the  limit  of  speculation  I 
would  indulge  in,  mowing  the  country  to  be  broken  and  faulted. 

Q.  I  believe  you  have  stated  you  have  never  been  on  the  claims  or 
in  Alaska. — A.  I  have  never  been  in  Alaska. 

Mr.  SHERmAK.  I  wish  to  state  at  this  time  that  I  do  not  introduce 
the  letter  in  response  to  Mr.  Cunningham's  letter  last  introduced  as 
Government  Exnibit  43,  for  the  reason  that  Government  Exhibit  43 
contains  a  quotation  of  the  letter  in  response  thereto,  as  I  understand 
it,  and  sets  out  the  nature  of  its  answer. 

Mr.  Gray.  Is  that  a  full  copy  of  that  letter! 
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Mr.  Sheridak.  There  is  a  complete  copy  of  the  letter  in  response 
to  Mr.  Cunningham's  letter  also  to  be  found  attached  to  Government 
Exhibit  No.  2. 

Mr.  Gray.  The  Government  admits  that  that  is  a  correct  copy  of 
the  reply  to  Mr.  Cunningham? 

Mr.  Sheridan.  Yes.  This  copy  of  the  Assistant  Commissioner 
Semple's  letter  attached  to  and  a  part  of  Government  Exhibit  No.  2  is 
evidently  a  copy  by  Mr.  Cunningham  himself  in  attaching  it  to  this, 
but  I  have  no  reason  to  question  its  accuracy  so  far  as  I  am  aware. 

Q.  Now,  with  reference  to  this  water  power,  Mr.  Burbidge,  was 
it  your  idea  when  you  received  Mr.  Cunningham's  report,  referring 
to  such  a  possibility,  that  it  was  to  be  used  in  connection  with  the 
development  of  the  mines  or  as  a  water  power  for  the  town  of 
Katalla  ? — A.  I  don't  really  know  where  the  town  of  Katalla  is. 

Q.  You  did  not  know  anything  about  any  connection  with  the  town 
of  Katalla  and  this  water  power? — A.  No,  I  did  not. 

Q.  Any  proposed  connection? — ^A.  No. 

Q.  I  now  invite  your  attention  to  the  power  of  attorney  executed 
by  3[ou  on  the  20th  of  October,  1904,  which  is  in  evidence  with  the 
original  entry  papers  under  stipulation^  and  ask  you  to  state  if  you 
can  recall  from  whom  you  received  this  power  of  attorney? — ^A.  I 
think  I  received  it  from  Mr.  Cunningham. 

Q.  Can  you  recall  where  Mr.  Cunningham  was  at  the  time?  Or 
did  he  bring  it  personally  to  you  ? — A.  No ;  I  do  not.  I  don't  know 
whether  I  got  tnat  from  him  or  not,  or  whether  he  mailed  it  to  me. 

Q.  I  now  invite  your  attention  to  one  of  the  original  entry  papers 
for  your  coal  claim,  known  as  an  affidavit  of  agent  as  to  character  of 
improvements,  dated  January  2,  1907,  and  executed  before  John  W. 
Dudley. 

Mr.  Gray.  By  whom? 

Mr.  Sheridan  (continuing).  The  register  of  the  Juneau,  Alaska, 
land  office,  and  purporting  to  be  made  by  Clarence  Cunningham. 
For  the  purpose  of  predicating  a  question,  I  will  read  a  part  of  this 
affidavit : 

That  the  nature  of  said  Improyements  Is  as  follows :  Surface  openings  show- 
ing coal  veins  or  deposits,  trail  leading  to  same,  Joint  ownership  of  approximately 
10  miles  of  graded  wagon  road  built  to  bring  machinery  and  supplies,  together 
with  a  joint  ownership  in  the  tunnels  driven  on  the  Tenino  claim  on  Trout  Creek, 
which  was  done  to  prove  the  continuity  of  the  coal  measures.  In  depth,  at  a 
cost  to  said  Burbidge  of  more  than  $2,000. 

I  ask  you  in  connection  with  that  statement,  Mr.  Burbidge,  if  you 
had  any  discussion  at  any  time  with  Clarence  Cunningham  as  to  the 
improvements  on  your  claim  and  whether  or  not  you  understood  those 
were  to  be  your  improvements  as  there  described  ? — ^A.  I  have  never 
seen  this  before,  of  course,  but  I  have  had  no  conversation  with  Mr. 
Cunningham  specifying  the  nature  of  the  work  or  improvements  that 
had  been  done  on  my  claim.  As  my  agent  that  was  left  to  his 
discretion. 

Q.  Did  you,  at  any  time,  have  any  conversation  with  Clarence 
Cunningham  or  with  any  of  the  other  entrymen  in  this  group,  from 
which  you  became  aware  that  scrip  had  been  placed  on  timber  land 
to  be  used  in  connection  with  these  claims,  or  otherwise,  by  any  of 
these  entrymen? — A.  I  had  not,  and  I  do  not  know  to-day  whether 
such  scrip  was  bought  or  placed  upon  the  timber. 


446  OUKliriNGHAM  OOAIj  bvtbibb. 

Q.  Have  you  any  interest  in  Alaska,  Mr.  Bmbideef — ^A.  No,  tar. 

Q.  Did  you,  between  the  time  of  locating  your  daim  and  the  time 
of  receiving  your  final  receipt  for  your  coal  claim,  have  any  other 
interests  in  Alaska? — ^A.  No,  sir. 

Mr.  Gray.  That  is  alL 

(Witness  excused.) 

FREDERICK  H.  MASON,  produced  as  a  witness  on  behalf  of 
the  claimants,  being  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Grat: 

Q.  What  is  your  name,  your  residence,  and  your  occupation? — ^A. 
Frederick  H.  Mason ;  Spokane ;  engaged  in  the  hardware  business. 

Q.  How  long  have  you  been  in  business  here,  Mr.  Mason? — ^A. 
Since  1886. 

Q.  Are  you  acquainted  with  Clarence  Cunningham? — ^A.  I  am. 

Q.  How  long  have  you  known  Mr.  Cunningham? — ^A.  Why,  prob- 
ably fifteen  or  sixteen  years. 

Q.  Where? — ^A.  In  Spokane.  He  often  came  here  to  l^pokane  and 
was  engaged  in  mines  m  the  Coeur  d'Alenes,  and  came  down  here 
quite  frequently,  and  I  became  acquainted  with  him. 

Q.  Prior  to  becoming  interested  in  Alaska,  and  having  him  locate 
you  a  coal  claim  in  Alaska,  had  you  been  interested  with  him  in  any 
business  enterprises  or  any  business  ventures  at  any  time? — A.  Yes, 
sir,  indirectly ;  the  firm  were  interested  with  a  venture  in  the  Coeur 
d'Alenes  which  we  were  induced  to  go  into,  partiallv  throusch  Mr. 
Cunningham. 

Q.  What  firm  ? — ^A.  Holly,  Mason,  Marks  &  Co. 

Q.  A  corporation? — A.  A  corporation. 

Q.  A  mining  venture? — ^A.  In  the  nature  of  a  mining  venture; 
placer  mining. 

Q.  What  business  was  the  corporation  of  jHolly,  Mason,  Marks  & 
Co.  engaged  in? — A.  Hardware  business. 

Q.   I  ou  were  a  member  of  that  firm  ? — ^A.  I  was. 

Q.  Where  were  you  engaged  in  business? — A.  Well,  in  Spokane, 
although  at  one  time  we  had  branches  in  the  Coeur  d'Alenes. 

Q.  When  did  you  first  know  anything  about  Mr.  Cunningham  hav- 
ing heard  of,  or  found,  or  seen  coal  outcrops  in  Alaska? — ^A.  Early 
in  the  year  1903,  as  I  recall  it. 

Q.  What  business  were  you  engaged  in  then,  Mr.  Mason? — A. 
Hardware  business. 

Q.  Just  state  in  your  own  way,  how  you  came  to  know  of  this? — A. 
Well,  at  that  time  Mr.  Peel  was  secretary  of  this  corporation,  and  I 
was  president.  Mr.  Peel  brought  the  matter  to  my  attention,  and  I 
rather  discouraged  it,  but  I  might  say  further,  in  explanation — ^I  de- 
sire to  be  as  frank  as  possible  in  this  explanation — ^that  Mr.  Peel  and 
myself,  at  that  time,  in  1903,  owned  all  of  the  stock  in  the  Holly, 
Mason,  Marks  &  Co.,  a  corporation,  and  after  the  panic  in  1903  there 
were  a  number  of  stockholders  that  were  pretty  oadly  pinched 

Q.  1893? — A.  Yes,  1893.  And  we  acquired  this  stock.  Had  an 
opportunity  to  get  the  stock  at  a  very  reasonable  price,  and  we  con- 
tinued to  purchase  this  outside  stock  until  about  1897  or  1898,  when 
we  had  acquired  all  of  the  stock  and  at  that  time  I  would  once  in  a 
while  say  to  Mr.  Peel :  '^  I  think  you  are  taking  altogether  too  much 
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of  this  stock,  I  am  afraid  you  will  get  into  trouble.'^  He  says :  "  It  is 
all  right  My  brother-in-law  is  in  the  bank  and  I  have  arranged  to 
get  credit"  I  warned  him,  and  I  says:  '^Here,  you  are  going  to 
get  into  trouble." 

Mr.  Okay.  Well,  now A.  ^continuing) .  So  in  1903  we  owned 

aU  of  the  stock.  And  he  saia,  Mr.  Cunningham — ^he  lost  some 
money — ^we  went  in  with  Cunningham  onoe^  wiui  Mr.  Cunningham. 
Mr.  Cunningham  was  more  friendly  with  Mr.  Peel  than  he  was  with 
me.  I  rather  discouraged  the  idea.  It  did  not  appeal  to  me  very 
much. 

Q.  What  idea? — ^A.  Of  goinff  into  this  Cunningham  coal  venture 
up  in  Alaska.    It  did  not  appeiQ  to  me  as  much  as  it  did  to  Mr.  Peel. 

Q.  What  did  Mr.  Peel  say  that  Mr.  Cunningham  had  told  him  ? — 
A.  Well,  he  stated  that  Mr.  Cunningham,  as  near  as  I  can  recollect 
now,  that  Mr.  Cunningham  was  going  to  locate  some  coal  claims  in 
Alaska  for  different  parties,  ana  was  willing  to  locate  one  for  us, 
and  I  told  him  I  thought  it  would  be  out  of  our  province  to  go  into  the 
business,  and  rather  discouraged  him,  as  I  stated  before,  but  he  told 
me  it  would  not  cost  very  much,  and  he  understood  from  Mr.  Cun- 
ningham it  would  not  cost  to  exceed  $2,500,  and  finally,  against  my 
judgment,  I  consented. 

Q.  Did  you  have  any^  conversation  with  Mr.  Cunningham  at  all 
about  that  time  concerning  the  matter  ?— A.  Yes ;  I  think  he  spoke 
to  me  in  regard  to  it;  once  or  twice,  possibly. 

Q.  For  whom  was  this  coal  claim  to  be  taken  up  and  located? — ^A. 
Well,  it  was  to  be  taken  up  by  the  corporation,  Holly,  Mason,  Marks 
&  Co.,  but  it  was  taken  in  our  names.  We  understood  that  a  corpora- 
tion could  not  take  coal  claims. 

Q.  Yours? — ^A.  Mr.  Peel  and  myself. 

Q.  That  is  Howell  A.  Peel  ? — A.  That  is  Howell  A.  Peel ;  yes,  sir. 

Q.  Did  you  have  at  that  time  any  arrangement  or  contract  or  agree- 
ment, or  did  Mr.  Peel  have  any,  with  Mr.  Cunningham,  that  you  knew 
of,  under  and  by  the  terms  of  which  Mr.  Cunningham  was  to  have 
any  interest  in  this  coal  claim  when  you  perfected  title  to  it? — A.  No, 
sir. 

Q.  Or  did  you  have  any  understanding  or  agreement  with  Mr. 
Cunningham,  or  with  Mr.  Peel,  or  with  any  other  person  that  you 
were  to  acquire  it  for  a  corporation  then  or  thereafter  to  be  formed  ? — 
A.  No. 

Q.  Did  you  pay  any  money  to  Mr.  Cunningham,  Mr.  Mason,  on 
account  of  that? — ^A.  Yes,  sir;  I  believe  that  a  draft  was  made  upon 
either  myself  or  Mr.  Peel — I  have  forgotten  now,  and  it  was  paid  out 
of  the  funds  of  the  corporation  of  iSUy,  Mason,  Marks  &  Co.,  and 
was  charged  up  to  or — nad  Mr.  Peel  ojpen  an  account  with  the  com- 
pany under  the  name  of  the  Alaska  Coal  Field ;  $500  I  believe  it  was 
and  the  exchange,  $500.50. 

Q.  Were  any  subsequent  sums  paid  to  Mr.  Cunningham  by  the  cor- 
poration?— ^A.  Yes;  two  or  three  times  drafts  were  made  for  $200. 

Q.  Mr.  Mason,  how  long  did  Mr.  Peel  continue  in  that  business  with 
you? — ^A.  Well,  I  was  negotiating  to  buy  him  out  at  this  time — in 
explanation  of  this  I  desire  to  make  a  statement.  Mr.  Peel  was  a  very 
bright  young  man.  Stood  very  high  in  this  community;  very  ex- 
emplary in  his  character  and  habits.  He  was  credit  man  in  the  vear 
1897  and  1898,  and  my  health  broke  down  and  I  had  to  be  away  from 
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business  a  great  deal,  and  I  left  it  with  a  perfect  feeling  of  oonfidenoe, 
knowing  that  he  was  in  charge — ^was  a  regular  watch  dog,  and  oome 
back  and  found  him  at  the  helm.  I  had  every  confidence  m  the  world 
in  him,  and  he  was  one  of  my  best  friends.  Along  in,  as  near  as  I  can 
recollect  now,  1900,  he  was  being  pressed  pretty  hard  by  the  bank, 
and  perhaps  for  that  reason — ^at  any  rate  his  character  and  habits 
changed,  turned  upside  down,  and  in  fact  I  believe  he  became  men- 
tally unbalanced  or  deranged — ^to  sudi  an  extent  that  I  had  to  go 
right  into  the  business  and  watch  it  like  a  hawk  myself.  The  fact  of 
the  matter  was,  we  had  an  arrangement,  a  business  agreement,  that  if 
I  wanted  to  sell  or  he,  that  we  would  each  offer  the  stock  or  the  in- 
terest to  the  other.  He  came  to  me  and  confessed.  He  says:  "  You 
are  right.  I  took  too  much  of  the  stock  and  am  being  pressed,  and  I 
have  got  to  sell  and  raise  the  money."  And  I  strained  every  nerve  to 
make  the  financial  arrangement  which  would  be  necessary  to  buy  his 
interest  in  the  business,  and,  as  I  stated,  in  1903,  about  the  time  Mr. 
Cunningham  came  to  us,  we  had  almost  completed  an  arrangement  by 
which  1  was  to  buy  his  interest  in  the  business.  Simply  a  difference 
of  opinion  as  to  the  price,  but  in  1904,  early  in  1904,  sudn  an  arrange- 
ment was  perfected  and  I  did  purchase  his  interest  in  the  business. 

Q.  Now,  you  are  getting  a  year  ahead,  I  think.  Just  let  me  call 
your  attention  again  to  the  fact — ^wasn't  it,  as  a  matter  of  fact,  early 
in  1905  that  you  finally  purchased  the  business? — ^A.  Well,  it  was 

gurchased  in  1904,  but  it  started  from  January  1,  1905,  so  that  Mr. 
'eel  would  be  entitled,  if  there  was  any  profits  for  the  year  1904  to  a 
division  of  the  profits  in  the  proportion  to  the  stock  which  we  each 
owned. 

Q.  The  final  adjustment  between  you  came  when? — A.  Well,  the 
stock  had  to  be  inventoried  and,  as  a  usual  thing,  it  takes  sometimes 
thirty  days  to  inventory  the  stock  and  to  close  the  books  for  the  prior 
year. 

Q.  It  was  after  the  books  had  been  closed  and  the  stock  inventoried 
on  the  1st  of  January,  1905  ? — A.  It  was. 

Q.  I  hand  you  herewith  a  copy  of  a  power  of  attoruOT  to  Clarence 
Cunningham  from  you,  acknowledged  on  the  21st  of  October,  1904, 
before  F.  W.  Dewart,  a  notary  public.  Did  you  execute  that  instru- 
ment?— A.  I  did. 

Q.  I  also  at  that  time  call  your  attention  to  an  affidavit  attached 
thereto,  executed  by  you  before  the  same  notary  public  on  the  same 
date,  and  ask  you  if  tnat  is  your  affidavit.  (Hands  witness  paper.)— 
A.  It  is. 

Q.  Up  to  the  time  that  you  bought  and  paid  for  Mr.  Peel's  interest 
or  his  stock  in  the  firm  of  Holly,  Mason,  Marks  &  Co.,  some  time 
after  the  1st  of  January,  1905,  from  what  account  had  the  money 
which  had  been  sent  to  Mr.  Cunningham  been  taken? — ^A-  From 
Holly,  Mason,  Marks  &  Co. 

Q.  I  call  your  attention  now  to  this  affidavit  which  was  executed 
on  the  21st  day  of  October,  1904,  and  to  that  portion  thereof,  Mr. 
Mason,  which  reads  as  follows: 

I  further  swear  that  I  am  now  in  the  actual  possession  of  said  coal  lands, 
through  my  agent  and  attorney  in  fact  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Was  that  true  at  the  time  you  made  it? — ^A.  It  was. 
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Q.  That  was  some  time,  Mr.  Mason,  prior  to  the  time  when  you 
bought  Mr.  Peel — ^made  your  final  settlement  with  Mr.  Peel.  Wnat 
have  you  to  say  as  to  that? — ^A.  Well,  I  bought  his  interest,  every- 
thing pertaining  to  the  business,  giving  him  the  right  to  have  the 
profits  for  1904,  and  the  final  consummation  of  the  transaction  could 
not  be  closed  up  until  these  profits  had  be^i  arrived  at. 

Q.  In  your  negotiations  with  Mr.  Peel  prior  to  that  time,  had  any 
mention  been  made  of  the  exception  from  sale  of  this  interest  which 
he  had  in  this  coal  claim,  which  had  been  located  for  the  two  of  you 
in  Alaska  ? — ^A.  There  was  no  exception  whatever  made.  There  was 
other  ventures  of  a  similar  nature.    No  exceptions  were  made. 

Q.  Now,  coming  down  to  the  time  when  you  closed  that  transac- 
tion with  Mr.  Pe^,  was  this  coal  claim  in  Alaska  excepted  from  that 
conveyance? — ^A.  No;  it  was  not. 

Q.  I  don't  think  you  understand  my  question.  At  the  time  of  the 
final  consummation  of  that  deal  was  it  excepted,  and  if  so,  just  state 
what  the  facts  are. — ^A.  There  is  some  peculiar  circumstances  con- 
nected with  that.  I  happened  to  meet  Mr.  Neill  on  the  street  the 
very  day  we  were  about  to  close  the  transaction. 

Q.  What  Neill  ? — ^A.  R.  K.  Neill.  He  had  been  up  to  Alaska,  and 
I  asked  him  in  a  general  way  what  he  thought  of  the  claims.  "  Well, 
Mason,"  he  says,  "they  are  pretty  good,  but  you  or  I  will  never  be 
benefited.  Our  children  or  our  grandchildren  may,''  as  near  as  I 
recollect.  I  went  into  the  bank  and  Mr.  Peel  was  there,  and  his 
brother-in-law,  and  this  was  fresh  in  my  mind.  I  felt  kind  of  sorry 
for  Peel,  and  I  happened  to  think  of  this,  and  I  says  to  Peel,  "  Here, 
Howell,  I  will  be  willing,  as  far  as  I  am  concerned,  to  waive  this  coal 
venture,"  and  I  told  him  what  Neill  said ;  and  he  says,  "  That  is  very 
nice  of  you,  and  I  thank  you."  I  says,  "It  is  to  be  understood  you 
are  to  pay  your  proportion  of  the  expense  here  now,  or  personally,  for 
the  expense  or  ararts  made  by  Mr.  Cunningham,  or  the  expenses  of 
the  payment  to  the  Government  when  it  comes  time  to  make  that. 

Q.  Was  any  money  paid  to  Mr.  Cunningham  on  account  of  that 
coal  claim  which  had  been  located  by  him? — A.  After  this  time? 

Q.  Yes:  after  the  time  you  made  this  affidavit  in  October,  1904? — 
A.  Yes;  tnere  was  several  other  drafts;  payments  made. 

Q.  Who  paid  them  ? — ^A.  I  paid  them  myself. 

Q.  Did  Mr.  Peel  pay  any  part  of  them?— A.  Well,  he  agreed  to, 
but  he  was  not  in  the  city.     I  couldn't  find  him. 

Q.  Where  was  Mr.  Peel  during  that  time? — ^A.  Well,  Mr.  Gray, 
Mr.  Peel  never  came  into  our  store  again  from  the  time  I  bought 
him  out.  He  left  the  city,  was  away  a^reat  deal  of  the  time,  and  it 
drifted  along  until  this  payment  to  the  Government  was  to  be  made. 

Q.  He  was  in  some  rest  cure  in  California  ? — ^A.  Yes ;  a  good  deal 
of  the  time  in  California. 

Q.  Now,  I  call  your  attention  to  the  application  for  patent  which 
was  sworn  to  by  you  on  the  1st  of  February,  1906,  before  W.  S. 
McBea,  a  notary  public,  and  ask^  you  if  that  is  your  signature. 
[Hands  paper  to  witness.] — ^A.  It  is. 

Q.  I  want  to  call  your  attention,  Mr.  Mason,  to  this  language 
which  you  used  in  this  application  for  patent: 

Tbat  I  am  now  in  the  actual  possession  of  said  land  through  my  duly  author- 
lied  agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore 
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appointed  as  such  for  the  purpose  of  maklug  the  location  record  and  entry  of 
Bald  coal  land  for  me  and  In  my  name,  and  through  whom  I  make  the  entry 
for  my  own  use  and  benefit,  and  not  directly  or  Indirectly  for  the  use  and 
benefit  of  any  other  party. 

What  have  you  to  say  as  to  that  statement,  when  considered  in 
connection  with  the  answer  which  you  gave  to  my  last  question,  that 
you  had  told  Mr.  Peel  that  he  might  remain  an  owner  therein  ? — A. 
Well,  I  think  I  forgot  the  fact  I  had  voluntarily  agreed  to  give  Mr. 
Peel  a  part  at  the  time  he  went  out ;  at  the  time  I  signed  that  affidavit. 

Q.  Had  you  or  had — ^it  did  not  occur  to  you  at  that  time?— 
A.  No,  sir. 

Q.  Mr.  Mason,  I  will  ask  you  if  at  the  time  you  signed  that  affi- 
davit, or  at  any  time  prior  thereto,  save  and  except  as  to  these 
transactions  with  Mr.  Peel  that  you  have  already  testined  to,  had  you 
had  any  contract  or  agreement  or  understanding,  express  or  un- 

Slied,  with  Clarence  Cunningham  or  any  other  entrymen  in  that 
istrict  or  with  any  person  By  which  the  title  which  you  secured 
was  to  inure  to  the  benefit  of  anyone  but  yourself?  I  am  excluding 
the  Peel  matter  now. — A.  No,  sir ;  I  did  not. 

Q.  Were  you  imder  any  obligation  or  promise  or  understanding 
of  any  nature  whatever  with  anv  person  other  than  with  Mr.  Ped 
that  when  you  acquired  that  coal  claim  that  you  would  ever  deed  it 
or  any  interest  in- it  should  inure  to  the  benefit  to  such  other  person 
or  would  be  combined  or  would  be  transferred  to  any  corporation  or 
association? — ^A.  No,  sir. 

Q.  Were  vou  under  any  obligation  or  promise  to  join  it  with  any 
other  coal  claim? — A.  No. 

Q.  For  any  purpose? — A.  No. 

Q.  I  call  your  attention  to  an  affidavit  referred  to  here  as  the 
Love  affidavit,  and  will  ask  you  if  that  is  your  signature? — ^A.  Yes, 
sir. 

Q.  I  hand  you  an  affidavit  sworn  to  before  N.  E.  Nuzum  on  the 
2d  day  of  March,  1907. 

Mr.  SnERmAN.  That  is  the  one  you  refer  to  as  the  Love  affidavit! 

Mr.  Gray.  The  Love  affidavit. 

Q-  3^.  Mason,  you  paid  the  Government  for  the  land  included  in 
this  coal  claim? — A.  I  did. 

Q.  How  much  money  did  you  send,  and  in  what  manner,  and  to 
whom? — ^A.  Why,  $1,6()0,  according  to  my  best  recollection;  it  was 
sent  to  the  National  Bank  of  Commerce  under  instructions  from  Mr. 
Cunningham  that  they  transmit  it  to  Alaska. 

Q.  To  whom?  To  the  land  officers  there? — A.  To  the  land  office 
there;  I  forget  their  names. 

Q.  Ajid  did  you  receive,  however,  some  time  subsequently  to  the 
11th  of  April,  1907,  a  receiver's  coal  receii)t  and  fiinal  certificate  of 
purchase? — A.  Yes;  I  doubt  very  much  if  it  was  prior  to  April  11. 

Q.  I  should  say  subsequent  to  that  time? — ^A.  Oh,  yes;  subsequent, 
I  did ;  I  received  such  a  receipt 

Q.  Mr.  Mason,  aftor  making  application  for  patent  at  or  about 
the  time  of  sending  the  Government  the  purchase  price  for  the  land, 
and  at  or  about  the  time  of  making  the  Love  affidavit  about  this 
matter,  and  your  conversation  with  Mr.  Peel  at  the  time  you  took 
over  this  stock,  at  that  time  the  deal  to  take  over  his  stock  was 
finally  consummated  according  to  your  recollection  ?-r'A.  It  did. 
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The  matter  came  to  me  in  a  different  light,  involving  rather  large 
sums,  as  c<Mnpared  with  the  drafts  for  $100  and  $200  as  Cunningham 
had  Deen  sending,  all  of  which  brought  the  matter  to  my  attention 
and  I  endeavored  to  find  Mr.  Peel  but  he  was  not  in  the  city,  and 
his  best  friend,  who  was  his  attorney,  said  he  had  been  endeavoring 
to  locate  him,  but  he  happened  to  know  that  Mr.  Peel's  father  had 
been  ^ven  a  power  of  attorney  by  Mr.  Peel  in  California;  and  at 
this  tmie  this  gentleman  was  an  attorney,  and  I  told  him  and  I  think 
I  showed  him  the  Love  affidavit,  which  I  was  requested  to  sim,  and 
I  told  him  about  this  voluntary — ^voluntarily  havmg  told  Mr.  Feel  at 
the  time  I  bou^t  him  out  that  I  would  take  care  of  this  Alaska 
coal  matter.  "  Well,'*  he  says, "  you  can  not  sim  this  affidavit  It  is 
impossible.  It  is  impossible,  it  would  not  be  me  truth."  "  Well,"  I 
says,  ^  what  can  we  dof "  And  he  says,  ^^  the  only  thin^  I  can  suggest, 
Mr.  Peel's  father,  who  has  the  power  of  attorney,  is  m  the  city  and 
we  will  get  him  up  here,"  and  I  told  the  attorney  just  at  the  same 
time  that  about  in  six  months  or  so  after  I  had  bought  Mr.  Peel's 
interest  in  the  business,  a  matter  had  come  up  which  we  had  over- 
looked, amounting  to  about  $1,000,  and  Mr.  Peel  was  in  the  city 
at  that  time.  I  located  him  and  called  the  matter  to  his  attention, 
and,  he  says,  ^^  why  certainly,  that  is  all  rifi^ht,  it  is  a  matter  we  over- 
looked and  I  will  pay  you,  out."  he  says,  '*^I  have  not  got  the  money. 
But  I  will  give  you  my  note  it  you  will  accept  it."  And,  I  says,  "  I 
would,  that  was  all  rignt ;"  and  so  he  gave  me  his  note  for  four  years 
for  $1,000^  and  I  tola  the  attorney  about  that,  and  Mr.  Peel's  father 
came  up  mto  the  office,  and  I,  on  the  ^dvice  of  his  attorney,  pur- 
chased from  Peel's  father  all  the  interest  in  the  Alaska  coal  and 
turned  over  this  note  in  payment,  which  amounted  at  that  time  to 
about  $1,100,  and  that  was  very  nearly  about  the  amount  of  his  half. 

Q.  Upon  the  advice  of  that  attorney,  you  then  sent'  the  money 
and  signed  the  above  affidavit? — ^A.  Yes,  sir;  and  I  will  say  further 
that  at  that  time  I  told  Mr.  Peel's  father  I  would  give  Howell  two 
years'  time  as  far  as  that  was  concerned,  if  he  could  to  repay  the 
$1,100  I  had  taken  and  the  $800  which  would  be  his  half  of  the 
money  that  went  to  the  Government,  together  with  the  half  of  the 
entire  draft  made  by  Cunningham,  and  that  I  would  then  hold  this 
half  for  him,  if  he  would  pay  me  the  money. 

Q.  Did  he  ever  exercise  any  such  privilege f— A.  No;  not  in  the 
two  years,  which  have  expired,  and  1  think  it  is  very  nearly  three 
years  now — it  will  be  three  years  in  March. 

Q.  Well,  how  have  you,  since  that  two  years,  ever  given  a  deed, 
or  how  have  you  considered  the  matter  and  looked  upon  it,  or  how  do 
you  look  upon  it  now? — ^A.  Well,  frankly,  I  will  say  that  I  feel 
under  great  obligation  to  Mr.  Peel  for  what  he  had  done  when  he  was 
my  partner,  and  I  will  say,  frankly,  right  now,  that  it  is  my  inclina- 
tion and  very  probably  if  I  ever  secure  a  deed  for  title  to  this 
Alaska  coal  claim  that  I  will,  in  all  probability,  deed  an  interest  to 
Mr.  PeeL 

Q.  What  interest  will  it  be,  or  is  it  your  intention  to  deed  it  to 
him  t — ^A.  Well,  I  understand  that  Mr.  Peel  has  married  and  settled 
down  and  regained  his  health,  which  he  had  lost,  and  his  old  steady 
habits ;  and  I  am  inclined  to  deed  him,  if  I  ever  secure  this  title,  a 
one-half  interest. 
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Q.  And  thiit  has  been  jour  intention,  Mr.  Mason,  to  Tolontarily 
do  that  since  that  time,  has  itt — ^A.  Yes,  sir. 

Q.  Mr.  Mason,  referring  now  to  the  affidavit  known  as  the  Love 
affidavit,  I  call  your  attention  to  the  following  language  contained 
therein:  ^^That  said  location  was  made  for  the  sole  use  and  benefit 
of  affiant  and  has  ever  since  so  remained  his  and  in  his  exclusive  con- 
trol ;  that  at  no  time  prior  to  the  location,  or  at  such  time  or  since,  has 
affiant  entered  into  any  agreement,  express  or  implied,  or  i)ledged 
himself  by  promise  or  otherwise,  express  or  implied,  by  which  the 
title  to  said  land  or  any  part  thereof  or  any  interest  therein  is  to 
pass  to  any  other  person  or  association  whatsoever ;  that  in  event  that 
said  claim  goes  to  entry  in  the  United  States  land  office  in  Juneau, 
Alaska,  and  receiver's  recepit  for  the  purchase  price  issues,  he  will 
not  be  under  any  contract  or  obligation  or  promise  to  sell  or  convey 
said  tracts  to  any  person  or  persons  or  associations  or  to  put  same 
into  any  company  or  joint  holding  for  any  purpose  or  otherwise 
dispose  of  same,  but  will  be  free  in  every  way  to  hold  said  tract,  to 
lease  or  sell  it  at  any  future  time;  that  he  does  not  now  know  any 

{)erson  or  persons  or  association  or  individual  that  contemplates  the 
easing  or  purchase  of  said  tract."  Leaving  out  of  consideration  all 
questions  relating  to  Howell  Peel,  was  that  affidavit  true  at  the  time 
you  made  it  and  were  those  statements  true  ? — ^A.  It  was. 

Q.  At  the  timcNyou  made  it  did  you  believe  or  know  or  under- 
stand that  in  any  way  that  the  promise  or  statement  that  you  had 
made — ^that  you  would  give  Howell  Peel  a  half  interest  in  that — ^in 
any  way  conflicted  with  that  statement? — A.  No,  sir. 

Q.  If  you  had  known  it  would  you  have  done  so? — ^A.  Why,  I 
would  have  put  it  in  the  affidavit. 

Q.  That  is  as  you  tell  it  here? — ^A.  Well,  I  would  state  in  the 
affidavit  that  it  was  my  purpose  to  give  this  interest  to  Howell  Peel 
even  if  I  lost  the  claim. 

Q.  Mr.  Mason,  did  you,  at  the  time  you  gave  this  half  interest  to 
Howell  Peel,  at  the  time  these  negotiations  were  finally  concluded, 
was  there  any  consideration  passed  from  Howell  Peel  to  you  as  a 
consideration  for  your  telling  him  that  he  might  have  a  half  inter- 
est in  that  coal  claim  ? — A.  No ;  it  was  entirely  voluntary  on  my  part. 

Q.  The  moneys  expended,  prior  to  that  time,  had  they  been  the 
funds  taken  from  the  business  of  the  Holly-Mason-Marks  Conrpany, 
the  corporation  which  you  and  he  owned  all  the  stock  of? — ^A.  Every 
bit  of  it. 

Q.  Is  or  is  not  the  present  statement  you  make  that  you  intend 
to  give  or  to  deed  him  a  half  interest  in  that  claim  entirely  voluntary 
on  your  part? — A.  Yes;  I  don't  think  he  has  any  claim,  whatever. 
He  forfeited  his  claim,  if  he  had  one,  by  not  coming  around  in  the 
two  years,  and  I  don't  believe  he  will  ever  pay  it  back. 

Q.  And  it  is  your  intention,  if  you  g:et  that  claim,  to  convey  to 
him  an  undivided  half  interest? — A.  It  is. 

Q,  Mr.  Mason,  at  the  time  you  received  final  certificate  of  purchase 
from  the  United  States  or  prior  thereto,  and  entirely  leaving  out  of 
consideration  Howell  W.  !Peel,  did  you  ever  make  any  contract  or 
agreement,  or  were  you  or  did  you  ever  have  any  understanding  with 
Clarence  Cunningham,  or  with  any  person  whatever,  that  you  would 
hold  that  claim  or  any  interest  in  it  for  Clarence  Cunningham  or 
such  other  of  the  entrymen,  or  for  any  corporation  then  in  existence 
or  thereafter  to  be  formed? — ^A.  No. 
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Q.  Or  for  any  company  or  association  of  entrymen  up  there,  or 
of  others? — ^A.  No. 

Q.  Were  you  under  any  understanding,  promise,  or  obligation  of 
any  kind  or  nature^  to  unite  that  claim  or  any  other  coal  claim  or 
any  interest  in  it  with  any  other  claim  for  the  purpose  of  mining  or 
for  combining  or  joint  ownership  or  use? — ^A.  No. 

Q.  Mr.  Mason,  you  were  present  in  this  city  at  a  meeting  held 
on  the  15th  day  of  May,  1907,  in  the  office  of  Finch  &  Campbell  ? — 
A.  I  belieye  I  was. 

Q.  I  now  hand  you  Claimants'  Exhibit  No.  8,  and  I  will  ask 
you  if  that  is  as  you  recall  it^  according  to  your  recollection,  a  cor- 
rect statement  of  the  proceedmffs  of  that  meeting? — ^A.  As  I  recol- 
lect it,  that  seems  to  be  apparenuy  a  correct  statement. 

Q.  I  call  your  attention  to  the  following  which  is  reported  in 
these  minutes  to  haye  occurred  at  that  time.  '^Thereupon,  upon 
motion  of  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chairman  was 
authorized  to  appoint  a  committee  ox  5  who  should  organize  a  corpo- 
ration for  the  purpose  of  acquiring  coal  lands  owned  by  those  pres- 
ent and  such  other  claim  owners  as  mi^ht  desire  the  corporation, 
the  committee  to  secure  deeds  to  the  nuning  claims  and  issue  re- 
ceipts therefor,  and  take  all  necessary  steps  to  complete  the  organiza- 
tion of  the  company,  ready  for  the  transaction  of  business."  Do 
you  recall  that,  Mr.  Mason? — ^A.  I  do. 

Q.  Prior  to  that  time  had  you  eyer  had  any  understanding  or 
agreement  with  Clarence  Cunningham  or  any  other  entrymen  in 
that  district  that  you  would  join  with  them  in  the  organization  of  a 
corporation  to  take  oyer  that  claim  or  any  other  coal  claim  in  that 
district? — ^A.  No. 

Q.  Did  you  haye  any  understanding  or  agreement  with  them  that 
you  would  unite  or  consolidate  or  combine  your  claim  with  others, 
or  any  others,  for  the  purpose  of  working  it  or  mining  it? — A.  No. 

Q.  I  hand  you  Goyemment  Exhibit  18,  and  ask  you  if  that  is 
your  signature? — ^A.  Yes. 

Q.  I  wish  you  would  state,  Mr.  Mason,  how  this  affidavit  came  to 
be  made,  in  your  own  way ;  just  state  what  the  facts  are. — A.  I  think 
it  was  Mr.  Jones,  a  representative  of  the  Government,  called  at  my 
office  one  day  and  said  he  was  representing  the  Land  Office,  and 
desired  to  investigate  these  Cunningham  coal  claims,  and  I  told 
him  I  would  be  only  too  glad  to  give  him  any  information  that 
1  could,  and  I  was  rather  glad  he  had  come  around,  anyway ;  and  I 
went  thoroughly  into  the  matter,  and  I  told  him  about  the  Guggen- 
heim proposition,  and  I  told  him  everythinff  I  knew  in  regard  to  it ; 
did  not  make  any  bones  of  it  whatever ;  ana  he  was  a  very  courteous 
gentleman,  and  went  back  to  the  hotel,  as  I  recollect,  and  came  back 
to  the  office,  I  think  it  was  the  next  mominff,  and  he  had  written  this 
out  and  he  Landed  it  over  to  me  and  I  read  it  over;  and  he  says,  "  Is 
that  right  ?  "  referring  to  our  conversation  yesterday ;  and  I  says,  "  I 
must  state  that  you  have  not  exaggerated  it  a  particle;  "  and  he  says, 
"  Will  you  sim  this?  "  and  I  says,  "  I  would  like  to  go  down  to  Mr. 
Wakefield's  office — ^he  has  been  looking  after  the  claim— and  let  him 
look  it  over  to  see  if  there  is  anything  I  don't  want  to  sign ;  "  and  he 
said,  "All  right ;  "  and  we  went  down  to  Mr.  Wakefield's  office 

Q.  (Interrupting.)  Who  went  down? — A.  (Continuing.)  Mr.  Jones 
and  myself.    And  while  we  were  there  Mr.  Wakefield  in  the  meantime 
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read  the  affidavit,  and  he  said  it  was  all  right;  ajid  I  said,  ^  There  is 
nothing  in  that  that  I  can  see  that  is  not  true ; "  and  he  says,  ^| All 
right,  if  you  will  sign  it ;  "  and  Mr.  Campbell  happened  to  come  into 
the  office,  and  Mr.  Wakefield  was  his  attorney.  Being  <me  of  the 
claimants,  Mr.  Wakefield  read  this  affidavit  that  Mr.  Jones  had  pre- 
pared to  Mr.  Campbell,  and  Mr.  Campbell  indorsed  it  and  also 
signed  it 

Q.  And  did  you  then  deliver  it  to  Mr.  Jones  f — ^A.  I  then  delivered 
it  to  Mr.  Jones. 

Q.  Is  this  Mr.  Jones  [pointing  to  Horace  Tillard  Jones,  who  was 
seated  behind  Mr.  Shendan],  Qxe  same  gentleman  sitting  here? — 
A.  I  believe  it  is.  I  have  not  seen  him  from  that  time  to  this,  and  do 
not  know  him,  but  I  believe  that  is  the  gentleman. 

Q.  Now,  calling  your  attention  to  Government  Exhibit  17  [handing 
witness  paper]  ? — ^A.  Yes,  sir;  that  is  my  letter,  my  indorsement  or 
Mr.  Cunningham's  affidavit. 

Q.  You  made  that  affidavit,  did  you,  Mr.  Mason  ? — ^A.  I  did. 

Q.  Where  did  you  get  that  affidavit  from? — ^A.  It  came  from  Mr. 
Glavis,  by  letter  received  from  him,  in  which  he  stated  that  he — ^well, 
I  guess  that  is  not  necessary,  to  repeat  that  letter — ^it  has  been  repeated 
here  several  times. 

Q.  Go  ahead ;  just  state  what  you  did. — ^A.  And  the  Cunningham 
affidavit^  of  course,  I  had  been — I  took  it  for  granted  he  hadleral 
counsel  m  Seattle,  and  had  prepared  that  imder  le^l  advice,  ana  I 
did  not  question  tor  a  minute  but  what  that  was  sul  right;  and  the 
affidavit  he  prepared  for  me,  there  were  clauses  in  there  which  said 
tliere  was  an  understanding — well,  I  supposed  he  referred  to  the 
understanding  of  the  May  meeting,  which  was  the  understanding  to 
form  a  corporation,  and  I  did  not  question  the  matter;  and  inasmuch 
as  I  had  been  so  very  free  with  Mr.  Jones,  and  had  prepared  an  affi- 
davit which  covered  the  case,  as  I  thought,  much  more  fully  than  this 
affidavit,  I  did  not  have  any  hesitancy  whatever  about  signing  it,  al- 
though I  took  the  precaution  to  call  up  some  of  the  other  entrymen 
to  see  if  they  had  received  letters  of  that  character.  Mr.  Glavis  stated 
in  his  letter  that  other  entrymen  had  signed  the  affidavit  that  Cun- 
ningham had  sent  us;  and  Mr.  Finch  was  out  of  the  city,  and  Mr. 
Campbell  was  out  of  the  city,  and  I  believe  Arthur  D.  Jones  received 
a  letter  like  it  and  stated  he  was  going  to  sign  it,  and  so  I  signed  it 
and  sent  it  to  Glavis.    That  is  that  letter  which  is  attached  to  it. 

Mr.  HuoHES.  What  is  that  letter 

Q.  I  call  your  attention  to  the  following  language:  "We  have 
understood  among  ourselves  that  when  title  was  secured  we  would 
form  a  company  and  combine  the  entire  group,  as  the  conditions  arc 
such  that  one  claim  can  not  be  profitably  mined,  as  anvcme  familiar 
with  coal  mining  appreciates."  What  did  you  mean  by  the  use  of 
that  language? — ^A.  Well,  the  understanding  that  I  understood  from 
that  language — ^that  the  understanding  that  was  had  at  the  meeting 
held  in  Finch  &  Campbell's  office  that  we  would  form  a  corporation. 

Q.  In  May,  1907?— A.  In,  May,  1907. 

Q.  Was  that  corporation  ever  formed? — ^A.  No,  sir. 

Q.  Did  you  subsequently  to  that  meeting  in  May,  1907,  make  a  deed 
of  your  coal  claim? — ^A.  No;  I  don't  think  I  ever  made  that  deed. 

Q.  Mr.  Mason,  were  you  i)resent  at  that  meeting  on  the  16th  ?  One 
other  thing  in  connection  with  this  affidavit  whioi  you  made  for  IMDr. 
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Glavis.  Tou  say  that  you  know  of  your  ownpersonal  knowledge  that 
the  statements  contained  in  the  foregoing  affidavit  are  true,  so  far  as 
they  pertain  to  the  Guggenheim  syndicate,  '^  and  the  understanding 
existing  among  ourselves  as  to  the  disposition  of  our  claims.  I  know 
positively  that  the  Gu^fienheims  had  nothing  to  do  with  our  claims 
whatever."  To  what  cud  you  refer  to  in  that  language? — ^A.  I  could 
not  see  that  that  statement  differed  very  much  from  the  affidavit  whi<^ 
I  had  made  for  Mr.  Jones,  although  at  the  time  I  had  mislaid  my  copy 
of  that,  and  had  no  way  by  which  I  oould  compare  it 

Q.  Were  you  present  at  a  meetinc^  held  on  uie  16th  of  July,  1907, 
at  tiie  office  of  Fmch  &  Campbell,  or  the  owners  of  coal  claims  in  the 
Kayak  district? — ^A.  Yes,  sir. 

Q.  I  now  hand  you,  herewith.  Claimants'  Exhibit  No.  4,  Mr. 
Mason ;  did  you  ever — ^have  you  read  that  all  through  [handing  paper 
to  witness]  ? — ^A.  Yes,  sir. 

Q.  Mr.  Mason,  at  that  meeting  a  committee  was  appointed  to  go  to 
Salt  Lake  City  to  confer  with  some  ^ntleman  who  was  connected 
with  the  Guggenheims;  is  that  correct? — ^A.  Yes,  sir. 

Q.  State,  as  near  as  you  can,  what  you  recall  in  connection  with 
the  appointment  of  that  conmiittee,  and  what  was  its  purpose;  all  in 
regard  to  that  matter? — ^A.  Well,  tiiere  was  considerable  opposition 
at  this  meeting  to  the  ^ei\eral  proposition  of  conferring  or  negotia- 
ting with  the  uuggenheims.  loeheve  I  was  originally  appointed  on 
that  committee  myself,  but  refused  to  act. 

Q.  For  what  reason? — ^A.  Well^  I  did  not  like  the  proposition 
very  much  and  the  part  in  there  which  sa^s  that  the  meeting  ratified — 
agreed  to  ratify  the  action  of  the  committee — ^that  is  not  in  accord- 
ance with  my  recollection  to  the  meeting.  There  must  have  been  some 
mistake  made  there,  because  I  don't  l^lieve  I  ever  agreed  to  ratify 
the  action  of  the  committee.  I  think  it  was  about — ^the  committee 
was  to  go  down  there  and  look  into  the  proposition,  and  if  the  propo- 
sition which  was  brought  back  here  was  acceptable  to  the  entrymen, 
then  it  might  be,  ratified  or  not 

Q.  Did  you  understand  that  this  committee  went  to  Salt  Lake  City 
with  power  to  deal  concerning  your  coal  claim  and  agree  to  convey 
it?— A.  No. 

Q.  On  any  proposition  which  was  not  ratified  by  you  after  you 
had  seen  it? — ^A.  No. 

Q.  Did  you  afterwards  see  the  proposition  which  was  made  at  Salt 
Lake  City,  set  out  here  in  Government  Exhibit  10,  with  the  Guggen- 
heims?— ^A.  Yes. 

Q«  Did  you  approve  of  that,  or  ever  agree  to  the  terms  of  that 
proposition? — ^A.  No;  smnething  did  not  strike  me  very  favorable  in 
that  proposition. 

Q.  jBut  you  never  agreed  to  the  terms  of  it? — ^A.  No. 

Mr.  Gray.  Take  the  witness. 

Cross-examination  by  Mr.  SH£Rn>AK: 

Q.  How  old  are  you,  Mr.  Mason  ? — ^A.  Fifty-five. 

Q.  What  business  were  you  engaged  in  at  the  time  you  made  this 
location  in  Alaska  ? — A.  Hardware  business. 

Q.  And  you  have  continuously  been  engaged  in  it  down  to  this 
time,  as  I  understand  you  ? — ^A.  I  have. 
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Q.  Now,  Mr.  Mason,  five  us  in  your  own  words  and  as  briefly  as 
possible  what  was  the  mowing  and  facts  as  represented  to  you  by 
CSlarenoe  Cunningham  or  any  other  of  the  entrymen  now  concerned 
which  induced  you  to  take  up  this  coal  claim ;  just  briefly. — ^A.  Well, 
Mr.  Sheridan,  the  conversation  was  had  principally  with  Mr.  Peel, 
my  partner;  as  I  said  before,  I  was  rather  inclmea  to  disooiurage  it 
and  not  give  my  consent.  Mr.  Peel,  however,  insisted  that  he 
thought  that  would  be  a  good  wav  to  recover  some  of  the  money  we 
had  lost  prior  to  this  time  througn  ventures  we  went  into  on  account 
of  Mr.  Cunningham.  I  was  a  very  busy  man  at  the  time  he  returned, 
and  I  finally  ^ve  my  consent. 

Q.  Yes;  so  it  was  on  the  grounds  advanced  by  Mr.  Peel,  as  just 
stated  by  you,  that  there  was  a  chance  to  make  some  money  back  in 
this  matter  that  you  went  into  it? — ^A.  Yes;  it  was. 

Q.  Now,  did  Mr.  Peel  and  yourself  consider  lust  how  you  were 
going  to  make  this  money  back  on  this  daim  ? — A.  Why,  I  think  so. 

Q.  Well,  now,  lust  what  was  your  idea  on  that  point? — ^A.  Well, 
it  was  considerably  more  Peel  s  account  than  it  was  mine.  He 
was  always  inclined  to  so  into  these  different  ventures  and  I,  after 
consideration,  thought  that  coal  in  Alaska  might  be  of  good  value, 
especially  as  it  was  within  a  short  distance  of  the  ocean,  and  I  real- 
ized that  in  order  to  develop  coal  mines  it  would  take  a  lar^e  amount 
of  capital,  and,  as  I  have  stated  in  the  affidavit  I  made  to  Mr. 
Jones,  we  all  realized  that  in  order  to  develop  a  property  of  that  size 
that  it  would  require  a  railroad  and  coal  bunkers  ana  tipples  an4 
an  immense  amount  of  expenditure,  and  the  popular  idea  was  we 
would  likely  do  so  that  we  could  secure  the  titles,  and  to  be  applied — 
to  fonn  a  corporation  and  place  an  issue  of  bonds  upon  the  entire 
proposition  and  retain  control  absolutely  of  it,  we  could  dictate  the 
prices  and  how  we  wanted  to  sell  it,  and  certainly,  to  put  the  proposi- 
tion through,  it  would  be  a  matter  which  would  require  an  immense 
capital  and  it  would  be  some  time  before  it  could  be  done. 

Q.  Yes;  and  that  was  your  idea  and  your  understanding  of  the 
matter  when  you  went  into  this  coal  matter? — ^A.  Yes,  it  was. 

Q.  How  many  of  the  entrymen  in  this  ^oup  did  you  know  at  ihe 
time  you  took  up  this  claim? — A.  At  the  time  I  took  it  up? 

Q.  Yes;  at  the  time  when  you  located  it. — ^A.  Oh,  I  did  not  know 
many  people  at  that  time.  That  is,  there  were  not  many  people  in 
it.    We  went  in  among  the  very  fir^ 

Q.  About  how  many? — ^A.  Then  Finch  &  Campbell  were  in,  and 
I  think  Governor  Moore  went  in,  and  others,  they  were  the  men  in 
it  at  the  time  we  went  in;  but,  afterwards,  at  the  time  of  making  the. 
affidavit,  where  I  say  I  know  all  of  the  other  entrymen,  that  was  an 
oversight  on  my  part,  because  I  did  not  know  of  them. 

Q.  Well,  how  many  ? — ^A.  Well,  I  suppose  15  or  20  members. 

Q.  Now,  calling  your  attention,  Mr.  Mason,  to  the  power  of  at- 
torney executed  by  you  on  the  21st  day  of  October,  1904:,  appoint- 
ing Clarence  Cunningham  as  your  agent,  and  introduced  in  evidence 
imder  stipulation  between  counsel,  I  now  ask  you  if  the  understand- 
ing^ as  stated  by  you,  concerning  your  purpose  in  taking  up  this 
claim  and  your  understanding  of  the  facts  connected  therewith,  as 
already  testified  to  by  you,  was  the  understanding  that  you  had  at 
the  time  you  signed  this  affidavit? — ^A.  Yes. 

Mr.  Gray.  That  is  not  an  affidavit. 
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Mr.  Shebidan.  No;  it  is  a  power  of  attorney. 

Q.  Now,  as  I  understand  you 

Mr.  Gray.  What  understanding? 

Mr.  Sheridak.  I  mean,  as  he  has  testified. 

Mr.  Gbay.  I  have  a  rignt  to  know.  I  will  ask  the  reporter  to  read 
the  record  if  you  do  not  tell  me. 

Mr.  SoERmAN.  I  do  not  remember  all  of  it. 

Mr.  Gray.  Then  I  object  to  the  (question  as  referring  to  too  many 
things.    I  think  the  question  is  entirely  improper. 

Mr.  SHxaoDAN.  Just  read  the  question. 

Mr.  Gray.  Now  I  want  to  know  what  understanding 

The  Commissioner.  Bead  the  record,  Mr.  Stenographer. 

(And  thereupon  the  record  of  the  entire  cross-examination  of  this 
witness  was  read  by  the  reporter.) 

Mr.  Gray.  Now,  hold  on;  I  want  to  object  to  that.  I  object  for 
the  reason  there  is  no  evidence  in  the  cross-examination  of  the 
witness  of  any  understanding  with  anyone.  The  question  is  too 
indefinite  and  uncertain  to  call  for  any  answer  at  all.  It  is  confusing 
to  the  witness,  it  is  confusing  to  me,  and  it  will  certainly  be  confusing 
to  anyone  who  reads  it.  The  only  thin^  he  said  was  he  had  the  idea, 
and  counsel  is  basing  a  question  upon  mat  Just  ask  him  if  he  had 
any  such  understanding  at  that  time  as  that.  I  think  it  is  mislead- 
ing and  unfair  to  the  witness. 

The  Commissioner.  I  understand  the  question  to  relate  to  his  own 
understanding  of  the  matter  and  not  what  understanding  he  had  with 
other  people  ;l)ut  what  his  own  idea  was  at  the  time  he  executed  that 
affidavit,  or  rather  this  power  of  attorney  to  Cunningham. 

Mr.  Sheridan.  I  think  the  questions  propounded  b)^  me  on  cross- 
examination  and  the  answers  given  by  the  witness  will  speak  very 
plainly  for  themselves. 

The  Commissioner.  I  think  so,  too,  Mr.  Sheridan,  but  I  had  the 
right  to  make  the  statement  I  did. 

Mr.  Sheridan.  I  am  not  criticising  the  commissioner  at  all. 

The  Commissioner.  I  suppose  that  we  are  to  receive  this  testimony 
here,  and  it  is  supposed  to  be  received  in  some  sort  of  an  intelligent 
manner. 

Mr.  Sheridan.  I  wish  to  state  to  the  commissioner  I  was  not  wish- 
ing to  make  any  criticism  of  him  at  all ;  I  am  merely  stating  that  the 
record  is  dear  enough  to  satisfy  me  if  Mr.  Gray  did  not  understand  it. 

The  Commissioner.  You  may  proceed. 

Q.  Now,  what  conversation,  if  any,  did  you  have  with  any  of  the 
entrymen  concerned,  other  than  Clarence  uunningham  and  also  ex- 
cluding your  business  partner,  when  you  took  up  this  claim  concern- 
ing the  method  of  developing  your  claim?— A.  I  do  not  recall,  Mr. 
Sheridan,  of  ever  having  had  any  conversation  in  the  early  part  of 
the  entry  with  any  of  the  entrymen  otherwise  than  with  Mr.  reel. 

Q.  Were  you  acquainted  with  Governor  Moore  at  the  time  you 
took  upyour  coal  claim? — A.  No;  I  don't  believe  that  I  was. 

Q.  what  entiymen  were  you  acquainted  with,  just  prior  to  the 
taking  up  of  your  claim,  if  any? — ^A.  I  do  not  believe  there  was  any 
I  was  acquainted  with  personally  at  that  time. 

Q.  Were  representations  made  to  you  by  Mr.  Peel  or  by  Mr.  Clar- 
ence Cunningham  before  you  did  make  your  location  that  others  were 
making  locations  or  had  made  locations  in  that  locality  ? — ^A.  I  think 
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that  representations  were  made  to  Mr.  Peel  that  he  was  goii^  to  take 
up  this  claim,  with  some  other  parties,  including  Governor  Moore. 

Q.  But  you  had  no  such  conversation  with  anv  such  parties  prior 
to  making  your  own  location? — ^A.  No,  sir;  not  that  I  recalL 

Q.  Now,  subsequent  to  the  location  of  your  claim,  Mr.  Mason,  did 
you  have  any  conversation  with  Clarence  Cunningham  concerning 
what  he  was  to  do  on  your  claim? — ^A.  Not  that  I  recollect  of.  Most 
of  the  time  when  Clarence  Cunningham  came  to  Spokane,  he  would 
talk  more  with  Mr.  Peel  than  he  would  with  me^  tnat  is  for  the  six 
months  or  so  after  the  deal  was  made.  Probably  I  had  some  conversa- 
tions with  him,  but,  as  I  have  stated  before,  I  was  a  pretty  busy  man 
and  did  not  have  much  time  to  devote  to  this  coal  venture. 

Q.  Now,  then,  did  you  leave  the  matter  of  arrangement  concerning 
this  coal  claim  of  yours  to  Mr.  Peel  to  transact  with  Mr.  Cunning- 
ham?— ^A.  Well,  Aur.  Cunningham  was  away  and  made  these  entries, 
and  it  was  not  but  a  comparatively  short  time  after  until  Mr.  Peel — 
I  purchased  his  interest  in  the  business.  After  that  the  reports  would 
come  from  Mr.  Cunningham,  and  when  he  came  to  Spokane  he  would 
come  in  and  see  me.    Mr.  Peel  was  not  in  the  city  at  that  time? 

Q.  Yes ;  but  up  to  the  time  Mr.  Peel  dropped  out  of  the  partner- 
ship— ^that  is,  when  he  ceased  to  be  present  in  Spokane— did  Mr.  Peel 
attend  to  this  coal  claim  with  Mr.  Cunningham  exclusively? — ^A.  No; 
not  exactly. 

Q.  You  had  some  negotiations  with  Cunningham  yourself? — ^A.  I 
probably  had  some  conversations  with  him,  I  think,  when  he  came  to 
see  me — ^he  would  probably  see  us  both — come  to  see  me  in  my  office 
and  Peel,  too. 

Q.  Now,  do  you  recall,  approximate,  how  many  conversations  you 
had  with  Mr.  Cunningham  before  Peel  went  away  from  Spokane, 
as  it  appeared  to  you? — ^A.  Oh,  I  should  judge  one  or  two;  I  can  not 
recall  exactly. 

Q.  Now,  could  you  recall  the  substance  of  the  conversations  you 
had  on  those  occasions  with  Mr.  Clarence  Cunningham? — A.  No;  the 
substance  of  it  was,  I  suppose,  he  was  going  to  make  these  entries,  and 
he  was  to  come  around — ^the  stenographer  seems  to  have  got  it  wrong 
in  my  answer;  Finch  &  Campbell  were  not  in  until  after  we  got 
in  there,  but  I  remember  in  one  of  the  conversations  he  stated  that  he 
had  made  arrangements  with  Finch  &  Campbell  and  he  mentioned 
others  whom  I  Imew  who  had  decided  to  take  these  claims  and 
authorized  him  to  make  entries  for  them. 

Q.  Did  Mr.  Cunningham  tell  you  that  before  you  made  your  loca- 
tion or  after? 

Mr.  Hughes.  You  mean  the  first  location? 

The  WriNESs.  After. 

Mr.  Hughes.  Or  the  last  one? 

Mr.  SHERmAN.  His  first  location. 

Q.  Can  you  recall  anything  which  was  said  between  you  and  Cun- 
ningham after  this  first  couple  of  conversations  with  him? — ^A.  Noth- 
ing more  than  I  wished  him  good  luck,  and  I  told  him  I  thought  it 
was  money  being  thrown  away  and  there  was  very  little  chance  of 
our  getting  very  little  out  of  it,  I  recollect.  I  told  Cunningham  I 
had  gone  mto  it  because  Peel  had  represented  it  to  me  a^inst  my 
better  judgment,  etc.,  as  near  as  I  can  recollect;  but  I  wished  him 
luck,  and  hoped,  however,  he  would  make  a  success  of  IL 
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Q.  Now,  what  arran^ment,  if  any,  did  you  have  with  Cunningham 
at  that  time,  the  first  tmie  you  authorized  him  to  make  a  location  for 
you  in  Alaska,  concerning  nis  compensation  ? — ^A.  Well,  there  was  no 
arrangement  whatever  made — ^no  compensation  for  his  services  that  I 
knew  anything  about,  although  I  took  it'  for  granted  that  he  was 
going  to  be  compensated. 

Q,  In  what  way  ? — ^A.  In  some  way,  probably  by  salary.  I  imder- 
stood  he  was  going  to  make  the  drafts  on  us,  and  I  understood  also 
that  the  total  expenses,  including^  the  amount  which  was  to  be  paid 
to  the  Government,  as  stated  to  Feel,  and  by  Peel  to  me,  woum  not 
probably  exceed  $2,500.  Well,  whatever  tiiat  was,  I  took  it  for 
granted  he  was  to  be  compensated  for  his  services,  as  a  man  would 
not  naturally  go  to  Alaska  and  risk  his  life  on  that  general  custom 
in  this  part  of  the  country  in  these  mining  ventures.  They  are 
generally  gone  into  haphazard  and  take  chances  in  this  western 
country,  you  know,  and  I  was  accustomed  to  that;  I  had  gone  into 
60  of  them  before. 

Q.  So  you  merely  assumed  that  he  was  goin^  to  compensate  him- 
self out  of  the  money  advanced  him  on  your  daim,  or  the  claim  of 
yourself  and  Mr.  Peel? — ^A.  At  that  time  I  knew  nothing  about  it, 
about  his  method  of  getting  his  compensation. 

Q.  Now,  did  you  give  any  instructions  to  Clarence  Cunningham 
concerning  the  work  to  be  done  on  your  claim  ? — ^A.  No ;  not  that  I 
recollect  with  reference  to  it. 

Q.  Did  you  authorize  him  to  build  trails  on  that  claim  and  the 
claims  of  adjoining  entrymen  and  the  prospecting  by  tunnels  and 
cuts  on  the  group  of  entries? — ^A.  Why,  I  don't  recall  authorizing 
him  personafly,  although  I  would  have  agreed  to  have  done  so,  and 
I  saw  that  these  trails  were  being  built  and  other  developments 
being  carried  on  from  his  reports  received  afterwards. 

Q.  You  expressed  no  dissent  to  what  was  stated  in  these  reports, 
did  you,  Mr.  Mason? — ^A.  No,  sir.^ 

Q.  You  understood  as  you  received  them  from  time  to  time  that 
part  of  your  money  was  being  expended  for  general  trail  building 
and  prospecting  over  that  entire  group,  did  you  not? — ^A.  I  did. 

Q.  Were  you  informed  at  any  time  by  Clarence  Cunningham  as 
to  exactly  what  were  the  improvements  made  on  your  individual 
claim  ? — ^A.  No. 

Q.  What  is  the  name  of  your  claim  as  you  recall  it? — A.  As  I 
recall  it  it  was  called  the  Adrian. 

Q.  Did  you  know  by  iiny  reports  or  otherwise  that  you  received 
from  Mr.  Cunningham,  or  from  conversations  with  him  or  other 
entrymen  who  had  been  in  Alaska,  what  proportion  of  developments 
were  made  on  your  claim? — A.  No;  all  I  recollect  about  it  is  I 
asked  one  time  if  there  was  any  coal  on  my  claim  and  he  said  no. 

Mr.  Hughes.  FLaughs.]  A-  (Continuing.)  I  was  on  the  out- 
skirts, I  should  juage  from  what  I  learned  then. 

Q.  You  stated  that  Mr.  Cunningham  said  that  there  was  no  coal 
to  be  found  on  your  daim. — A.  As  near  as  I  can  recollect,  Mr.  Sheri- 
dan, he  said  there  was  lots  of  coal  there  and  I  asked  him  the  ques- 
tion if  there  was  any  on  my  own  claim.  I  did  not  think  there  was.  I 
was  sort  of  on  the  outside  of  the  coal  group,  although  I  may  not  be 
right  about  that     That  is  my  recollection. 
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Q.  Now,  I  desire  to  call  your  attention  to  what  is  described  as 
^Affidavit  of  agent  as  to  character  of  improvements,"  being  one  of 
the  entry  papers  already  in  evidence  and  by  stipulation  and  which  is 
sisned  by  Clarence  Cunningham  and  bears  date  January  2, 1907,  and 
whidx  was  executed  before  John  W.  Dudley,  register  of  the  United 
States  Land  Office  at  Juneau^  Alaska,  and  before  propounding  the 
question  to  you  concerning^  this  paper  I  wish  to  quote  a  part  of  it : 
'^  That  the  nature  of  such  improyements  is  as  follows:  Tunnels  and 
cuts  driven  on  ihe  exposed  coal  measures,  together  with  a  joint 
interest  in  several  hundred  feet  of  tunnels  driven  on  the  adjoining 
Tenino  claim  to  determine  the  commercial  value  of  such  coal  to  the 
cost  to  said  F.  H.  Mason  of  $2,000."  I  will  ask  you  whether  you 
were  at  any  time  consulted  or  advised  concerning  such  improvements 
on  your  claim  or  on  adjoining  claims? 

Mr.  Gray.  I  object  to  the  form  of  the  question  and  I  further  object 
to  it  on  the  further  grounds  that  the  witness  has  already  answered 
in  two  or  three  ways.  He  said  he  had  not  instructed  Chinningham 
what  improvements  to  put  there  and  he  had  not  been  told  by  Mr. 
Cunningnam  what  he  had.  Now,  it  seems  to  encumber  the  record, 
it  seems  to  me. 

The  Commissioner.  He  may  answer  the  question. 

A.  Why,  I  knew  in  a  general  way  they  were  doing  work  up  there, 
Mr.  Sheridan.  I  never  saw  that  affidavit  before.  I  knew  that  we 
were  paying  for  it  and  I  knew  there  could  not  be  much  work  without 
trails  and  tunnels  and  I  was  leaving  that  matter  entirely  to  Mr.  Cun- 
ningham, and  it  never  was  brought  to  my  notice  at  all. 

Q.  Whatever  he  did  in  connection  with  your  claim  had  your 
approval  and  has  it  now?— A.  Yes,  sir. 

Q.  Did  you  receive  from  time  to  time  statements  of  the  expendi- 
tures bein^  made  by  Clarence  Cunningham  and  the  process  made 
in  connection  with  that  claim  of  yours  and  adjoining  claims? — A. 
Yes;  I  think  part  of  these  reports  which  have  been  exhibited  here 
were  received  dv  me. 

Q.  I  believe  Government  Exhibits  6,  6,  8,  and  9  have  already  been 
presented  to  you  ? — ^A.  Yes,  sir. 

Q.  And  you  have  acknowledged  that  you  received  such  reports 
from  Mr.  Cunningham? — A.  Yes,  I  received  them,  I  believe,  placed 
them  on  file,  and  I  did  not  pay  much  attention  to  them,  and  did  not 
read  them  carefully. 

Q.  Did  you  at  any  time  express  to  anybody  dissent  to  any  of  the 
matters  set  out  in  these  reports? — A.  No,  not  that  I  recollect  of. 

Q.  I  have  here,  Mr.  Mason,  Government  Exhibit  17,  which  con- 
sists of  a  copy  of  the  affidavit  of  Clarence  Cunningham  of  March  6, 
1908,  and  your  corroboration  thereof.  I  notice  that  your  corrobora- 
tion is  dated  April  27, 1908,  and  that  the  letter  returning  it  is  dated 
April  25,  1908  f 

Mr.  Gray.  What  is  that? 

(Question  read  by  the  stenographer.) 

Q.  I  will  call  your  attention  to  this  discrepancy  for  the  purpose  of 
having  your  views  on  the  matter.  That  was  merely  a  typographical 
error  as  near  as  you  know,  Mr.  Mason? — A.  Why,  it  must  have  been. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  9.30  o'clock  a.  m.,  December  9,  1909.) 
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Decekbeb  9, 1909—9.30  a.  m. 

inqthby  be8umed. 

Hon.  William  J.  McGee^  United  States  special  commissioner;  Mr. 
James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel  for  the  Gov- 
ernment; Mr.  E.  C.  Hughes  and  Mr.  John  P,  Gray,  counsel  for 
the  claimants. 

FEEDERICK  M.  MASON  on  the  stand. 

Cross-examination  by  Mr.  Sheiodan  (resumed): 

Q.  I  now  hand  you  Government  Exhibit  No.  29  containing  the 
articles  of  incorj^oration  of  the  Behring  River  Railroad  Company, 
and  ask  you  to  give  us  what  you  understand  concerning  such  organ- 
ization, and  state  whether  or  no  you  have  at  any  time  since  becoming 
interested  in  jouv  coal  claim  in  Alaska,  down  to  the  present  time, 
have  had  any  interest  in  any  such  an  organization ! — ^A.  This  is  the 
first  time,  Mr.  Sheridan,  I  ever  saw  this  paper,  and  I  have  at  no  time 
had  any  interest  in  such  an  organization. 

Q.  Have  you  ever  attended  any  meetings  in  connection  with  such 
an  organization? — ^A.  No,  sir. 

Q.  1  now  hand  you  Government  Exhibit  No.  10,  being  what  has 
been  referred  to  as  the  Guggenheim  memoranda,  and  I  ask  you  to 
give  us  as  briefly  as  you  can,  and  in  your  own  language,  concerning 
what  you  know  of  that  memorandum  and  its  contents? — ^A.  This 
memorandum  was  brought  to  my  attention — I  think  it  was  a  copy  of 
it — after  the  return  of  the  committee  from  Salt  Lake.  There  were 
some  things  in  it  which  I  did  not  quite  agree  with,  and  did  not  meet 
with  my  approval.  , 

Q.  What  were  the  things  in  this  that  did  not  meet  with  your  ap- 
proval?— ^A.  Well,  the  fact  that  the  proposed  company  intended 
to  give  the  Guggenheims  one-half  of  the  stock  for  $250,000,  and  the 
Guggenheims  owned  the  railroad  entirelv  themselves  in  their  name, 
and  in  our  interest  it  would  not  be  a  good  policy  to  pursue. 

Q.  Was  that  the  only  objectionable  feature  or  were  there  others? — 
A.  I  think  those  were  the  only  serious  objectionable  features. 

Q.  I  believe  you  have  testified  you  were  present  at  a  meeting  set 
out  in  the  minutes  of  May  15, 1907,  in  Claimants'  Exhibit  No.  3,  Mr. 
Mason  [hands  witness  paj)er]  ? — ^A.  Yes,  sir. 

Q.  You  have  no  criticism  to  make  of  the  minutes  as  therein 
stated  ?     [Witness  examines  paper.] 

Mr.  Gray.  I  suppose  by  that  you  mean,  Mr.  Sheridan,  that  they 
agree  with  his  recollection  of  what  occurred? 

Mr.  Sheiodan.  Yes. 

A.  No,  sir. 

Q.  I  now  hand  jou  Claimants'  Exhibit  No.  4,  which  are  the 
minutes  of  the  meeting  of  July  16,  1907,  and  ask  you  to  state  if  they 
accord  with  your  unoerstanding  of  what  occurred  at  that  meeting. 
I  believe  you  were  present  at  that  meeting  also? — ^A.  Yes,  sir;  I 
think  so^  with  the  exception  I  do  not  remember  of  having  agreed 
to  ratifying. 

Q.  Otherwise  they  are  correctly  stated? — ^A.  Yes,  sir. 

Q.  Mr.  Mason.  I  invite  your  attention  to  an  affidavit  signed  by 
you,  dated  Marcn  2,  1907,  and  known  as  the  affidavit  of  applicant 
and  also  as  affiant's  affidavit  as  to  use  and  benefit,  which  is  m  evi- 
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dence  under  stipulation,  with  the  original  entry  papers  in  your  coal 
daim,  and  I  a^  you  to  state,  as  nearly  as  you  can  recall,  how  this 
came  into  your  possession. — ^A.  Why,  I  believe,  Mr.  Sheridan,  that 
that  was  mailed  to  me. 

Q.  By  whom?— A.  I  am  not  sure  whether  it  came  from — prob- 
ably by  Mr.  Cunningham. 

Q.  Do  you  recall  whether  or  not  it  was  accompanied  by  a  letter 
of  transmission? — A.  No;  I  do  not.    Probably  it  was. 

Q.  You  stated,  Mr.  Mason,  in  talking  of  your  relations  with  Mr. 
Peel,  your  former  business  partner  in  connection  with  your  coal  claim 
in  Alaska,  that  you  waivea  the  Alaska  coal.  I  did  not  quite  imder- 
stand  that  expression.  What  did  you  mean  by  that? — ^A.  At  the  time 
I  made  the  mial  payments  or  bought  his  interest  I  told  him,  of  my 
own  free  will,  that  I  would  except  the  Alaska  coal. 

Q.  That  is,  you  would  accept  it ^A.  Except  it. 

Q.  Except  it.  Yes;  I  see.  Therefore  that  you  bought  out  his  in- 
terest in  everything  except  his  interest  in  that  coal  claim,  as  I  under- 
stand it  ? — ^A.  I  gave  him  the  privily  of  pajring  his  proportion  of 
any  drafts  which  might  be  made  in  flie  future,  or  any  payments  to 
the  Government,  and  told  him  that  I  would  give  him — except  from 
everything  which  I  had  purchased,  which  included  that — ^1  would 
except  that. 

Q.  In  other  words  you  would  give  him  an  opportunity  to  come 
in  when  he  wanted  to  pay  up  his  part  of  the  expenses  in  connection 
with  that  claim,  and  that  in  case  he  should  so  pay  up  he  would  have 
a  half  interest  as  already  testified  by  you? — ^A.  I  did. 

Q.  Now,  as  I  understand  it  you  toot  a  note  from  him  for  $1,000? — 
A.  Some  few  months  afterwards  there  was  a  matter  came  up  which 
we  had  overlooked  and  he  couldn't  pay  me,  and  I  took  his  note  for 
$1,000  with  interest. 

Q.  A  few  months  after  the  transfer  had  been  made  to  you? — A 
Yes. 

Q.  Now,  has  that  note  ever  been  paid? — ^A.  No;  I  gave  the  note  to 
Mr.  Peel's  father. 

Q.  It  still  remains  unpaid? 

Mr.  Grat.  I  think  you  misunderstand  him. 

A.  Why,  the  note  was  delivered  to  Mr.  Peel's  father  in  payment 
for  Mr.  Peel's  interest  in  this  claim. 

Q.  I  see.  That  was  in  payment  for  the  interest  you  purchased 
from  Mr.  Peel,  your  former  business  partner? — A.  Yes. 

Mr.  Gray.  I  don't  think  that  is  a  fair  question  for  the  witness. 

Mr.  Hughes.  I  think  it  arises  entirely  from  Mr.  Sheridan's  mis- 
understanding. I  don't  think  he  intends  to  put  the  witness  in  a 
position  where  he  says  something  he  don't  mean. 

Mr.  Sheridak.  I  do  not. 

Mr.  Hughes.  If  you  will  permit  me  to  explain  a  moment;  what 
Mr.  Mason  has  endeavored  to  say  is  that  subsequent  to  the  completion 
of  the  transactions  by  which  he  purchased  his  partner  it  was  ascer- 
tained that  his  partner  owed  him  in  some  other  matter  a  $1,000  for 
which  he  gave  him  his  note;  that  when  he  came  to  about  the  time  of 
the  payment  of  the  price  to  the  Government,  inasmuch  as  his  part- 
ner had  not  in  the  meantime  paid  any  portion  of  the  payments  of 
the  drafts  drawn  by  Mr.  Cunningham,  he  went  to  see  him  and 
wanted  him  to  pay  up  his  half  of  the  $1,600  and  these  matters  if  he 
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wanted  to  retain  the  interest  he  had  voluntarily  ^ven  him  in  this 
matter^  and  being  unable  to  do  it  he  settled  with  him  by  giving  him 
back  his  note  as  the  equivalent. 

The  Commissioner.  He  gave  it  to  his  father? 

Mr.  Hughes.  He  gave  it  to  his  father 

The  CoMHissiONEB.  Who  held,  his  power  of  attorney,  as  explained 
before. 

Mr.  Hughes.  Yes;  and  that  settled  and  relieved  the  matter  of  the 
interest  that  he  had  voluntarily  given  him  in  this  matter. 

Q.  Now,  that  explanation  as  ]ust  given  by  Mr.  Hughes  is  your 
understanding,  is  it,  Mr.  Mason? — ^A.  It  is. 

Q.  But  I  believe  you  testified  yesterday  that  if  you  obtained 

gatent  you  intended  to  sive  a  half  mterest  to  Mr.  Peel,  your  former 
usiness  partner? — ^A.  i  did. 

Q.  Have  you  any  other  interests  in  Alaska,  Mr.  Mason? — ^A.  No. 

Q.  Have  you  at  any  time  since  you  made  your  location  on  this 
coal  claim  down  to  and  includii^  the  time  of  final  receipt,  had  any 
other  interest  in  Alaska? — ^A.  No,  sir. 

Q.  Have  you  at  the  present  time  other  than  this  coal  claim? — 
A.  WeU,  about  three  or  four  days  ago,  to  help  a  friend  of  mine, 
that  sent  a  letter  from  Chicago,  I  bought  an  interest  in  some  water 
rights  up  thiere  which  I  donx  believe  I  will  ever  hear  from  them, 
though. 

Q.  Are  these  the  same  water  rights  that  have  been  referred  to 
in  testimony  in  this  inquiry? — A.  No. 

Q.  In  wliat  part  of  Alaska  are  they? 

Mr.  Gray.  Object  as  immaterial. 

A.  Near  Juneau. 

Mr.  Gray.  Wait  a  minute.  Well,  go  ahead.  He  has  answered 
the  question. 

The  Commissioner.  You  asked  if  they  were  the  same  water  rights 
that  were  spoken  of  in  this  proceeding! 

Mr.  Shbrtoan.  Yes. 

The  Commissioner.  Then,  I  sustain  the  objection.  They  have 
nothing  to  do — if  they  are  not  the  same  water  rights  that  are  spoken 
of  ana  are  mentioned  in  this  proceeding — they  are  nothing  at  all. 
It  is  immaterial — ^this  answer. 

Mr.  Gray.  Mr.  Mason  answers  so  fast  that  I  can  not  get  my 
objection  in. 

Mr.  Mason.  I  can't  see  you.  You  are  behind  the  stenographer, 
and  I  can't  see  whether  you  are  going  to  object  or  not. 

Q.  Now,  in  the  affidavit  whi(m  you  executed  for  Special  Agent 
H.  T.  Jones,  Mr.  Mason,  I  believe  you  have  testified  it  has  set  out 
very  fully  the  substance  of  the  conversation  you  had  with  Mr. 
Jones.    This  is  the  manuscript  affidavit? — A.  Yes,  sir. 

Q.  Government  Exhibit  18  f— A.  Yes.     [Witness  examines  paper.] 

Q.  And  that  you  discussed  the  matters  fully  and  frankly  with 
him  concerning  your  coal  entry  and  all  you  knew  about  it  at  that 
time? — ^A.  Yes,  sir. 

Q.  Now,  this  affidavit  bears  date  August  5, 1907.  Did  you  at  that 
time  have  any  knowledge  of  those  Guggenheim  transactions? 

Mr.  Gray.  Object,  for  the  reason  that  upon  the  face  of  the  affi- 
davit it  appears  that  he  did  have. 

The  Commissioner.  Read  the  question. 
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(Question  read.) 

Mr.  Gbay.  I  don't  think  ;t  is  materiaL 

The  Commissioner.  Well,  I  think  in  view  of  the  statement  made 
by  the  witness,  that  he  stated  all  that  he  knew  and  was  frank  with 
the  special  agent  at  the  time  he  took  the  affidavit,  I  think  that  would 
be  material — ^that  answer  as  to  whether  he  did  state  all  that  he  knew. 
This  is  on  cross-examination. 

Q.  Now  read  the  question  to  Mr.  Mason. — ^A.  I  tiiink  I  under- 
stand the  question. 

Q.  Very  well.    Answer  it. — ^A.  Yes. 

Q.  Did  you  at  the  time  you  executed  this  affidavit  for  Mr.  Jones 
discuss  what  you  knew  of  that  matter  fully  with  him? — ^A.  Yes,  sir. 

Q.  You  dia  not,  as  you  recall,  attempt  to  hold  back  anything  con- 
cerning that  transaction  when  you  were  discussing  it  with  Mr. 
Jones  fr—A.  No,  sir. 

Q.  Between  the  time  that  you  made  your  location  on  your  coal 
claim  in  Alaska  and  down  to  and  including  the  time  of  final  certifi- 
cate, what  attorneys,  if  any,  did  you  consult  concerning  your  claim  1 — 
A.  Well,  at  the  time  that  the  May  meeting  was  held  in  Finch  & 
Campbell's  office  Mr.  Wakefield  was  attorney  for  Finch  &  Campbell 
and  matters  were  referred  to  him,  and  I  went  to  his  office  with  this 
affidavit  which  I  made  for  Mr.  Jones.  At  the  time  the  affidavit 
came  to  me  for  signing,  I  have  forgotten  which  one  it  was — ^it  was 
otie  of  those  you  showed  me  awhile  a^o,  I  was  trying  to  hunt  up 
Mr.  Peel.  He  was  out  of  the  city,  and  his  friend  was  his  attorney, 
and  the  gentleman  told  me  that  Mr.  Peel's  father  had  his  power  of 
attorney,  and  I  showed  this  affidavit  to  him;  that  is,  Mr.  Nuzum, 
and  he  advised  me  I  couldn't  sign  them  without  purchasing  Mr. 
Peel's  interest 

Mr.  Gray.  That  was  the  Love  affidavit — - 

A.  (Continuing.)  Inasmuch  as  I  had  voluntarily  excepted  it  from 
the  purchase  to  that  time.  Outside  of  that  I  don't  remember  of  hav- 
ing consulted  with  any  other  attorney. 

Q.  Mr.  Wakefield  and  Mr.  Nuzum,  they  were  the  two  t — ^A.  Yes. 

Q.  Were  you  at  any  time  from  the  time  of  location  of  your  coal 
claim  down  to  and  including  the  time  of  final  certificate  miancially 
interested  with  any  of  the  otiier  entrymen  in  this  group  ? — A.  Possi- 
bly during  that  time  I  was  interested  with  Mr.  Finch  and  Mr.  Camp- 
bell in  some  mining  enterprises.    I  rather  think  I  was. 

Q.  Are  you  at  the  present  time?— A.  At  the  present  time 

Mr.  Gray.  I  object  to  that  as  immaterial.  I  will  withdraw  it 
Go  on. 

A.  Yes ;  at  the  present  time  I  am  interested  with  some  of  the  gentle- 
men connected  with  these  entries  in  various  propositions. 

Q.  Name  them. 

Mr.  Gray.  I  object,  as  immaterial. 

The  Commissioner.  That  objection  is  sustained. 

Mr.  Sheridan.  I  submit,  Mr.  Commissioner,  that  since  he  has 
answered  the  question  I  might  get  the  names  of  the  parties. 

The  Commissioner.  The  answer  was  immaterial,  and  it  can  be 
stricken  from  the  record. 

Mr.  Sheridan.  I  also  wish  to  state  on  the  record  at  that  time  that 
I  consider  material,  with  all  deference  to  the  ruling  of  the  com- 
missioner  

The  Commissioner.  Very  well ;  you  have  that  right 
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Mr.  Sheridan  (continuing).  The  matters  that  have  occurred  in 
connection  with  this  transaction  down  to  and  including  the  time 
of  the  issuance  of  patent. 

The  Commissioner.  Provided  you  can  connect  them  and  will  make 
an  avowal  to  me  that  I  can  insert  on  the  record  afterwards  that  you 
can  connect  them  with  any  transaction  that  has  gone  before  where 
it  relates  to  the  charges  that  have  been  formulated  by  the  Govern- 
ment. This  is,  to  my  mind,  wholly  immaterial.  It  is  encumbering 
the  record  with  a  matter  that  is  clearly  outside  of  it. 

Mr.  SHERmAN.  I  submit  that  I  can  not  show  to  either  the  commis- 
sioner or  to  the  General  Land  Office  whether  or  not  the  matter  can  be 
connected  until  I  am  allowed  to  ask  questions  about  it. 

Q.  Approximately  how  much  did  you  spend  on  your  claim,  Mr. 
Mason,  down  to  and  including  the  time  of  payment  for  it  to  the  Gov- 
ernment ? — ^A.  I  think  it  was  somewhere  between  $2,500  and  $3,000 ; 
something  like  that. 

Q.  Diayou  at  any  time  have  any  conversation  with  Clarence  Cun- 
ningham or  any  other  of  the  entrymen  now  concerned  concerning  the 
location  of  scrip  on  timber  lands  in  Alaska} — ^A.  I  don't  remember 
having^  had  any  conversation.  I  received  some  reports  and  letters 
from  Cunningham  which  referred  to  the  proposed  issuance  of  scrip 
to  take  up  timber. 

Q.  That  is  all  you  know  about  it? — ^A.  That  is  all  I  know  about  it. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Gray: 

Q.  Mr.  Mason,  you  say  that  you  first  became  interested  in  the 
earljrpart  of  the  year  1903  in  having  a  coal  claim  located  for  you  by 
Mr.  Cunningham  f— A.  I  did. 

Q.  And  at  that  time  you  talked  to  Mr.  Cimningham  about  the  mat- 
ter?— ^A.  Yes,  sir. 

Q.  At  that  conversation  that  you  had  with  Mr.  Cunningham  state 
what  the  facts  are  as  to  whether  or  not  you  discussed  with  him  any 
methods  for  opening  the  coal  claim  which  was  to  be  located  for 
you  ? — ^A.  No,  1  did  not.  I  simply  gjave  my  consent  to  take  up  a  loca- 
tion for  us,  and  did  not  go  into  details  at  all. 

Q.  Did  you,  at  that  time  or  at  any  time  afterwards  before  you  paid 
the  Government  for  that  land^  discuss  with  Mr.  Cunningham  the 
method  by  which  your  coal  claim  was  to  be  opened  or  developed  or 
operated? — ^A.  No,  I  don't  recollect  of  having  done  so. 

Q.  When  you  first  went  into  that,  Mr.  Mason,  you  say  you  were 
somewhat  doubtful  as  to  whether  or  not  it  was  a  good  proposition  to 
put  any  money  into  or  not  ? — ^A.  I  was. 

Q.  And  what  were  your  reasons  for  that? — ^A.  Well,  I  considered  it 
a  very  remote  district  and  as  I  understood  from  Mr.  Cunningham 
the  locations  were  some  distance  from  the  ocean.  I  knew  nothing 
about  the  quality  of  the  coal  at  that  time  and  considered  it  entirely  a 
gamble,  pure  and  simple. 

Q.  At  that  time  did  you  give  any  consideration  to  the  method  by 
which  you  were  to  acquire  title  to  the  land  ? — ^A.  No,  sir.  ^ 

Q.  Now,  Mr.  Mason,  had  you  at  that  time — Mr.  Cunningham  told 
you,  did  he,  that  there  were  certain  other  persons  who  were  going  to 
authorize  him,  or  had  authorized  him,  to  locate  coal  claims  tor  them 
in  that  district? — A.  Yes;  I  think  he  did. 
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Q.  And  some  of  them  were  men  whose  names  you  knew  and  with 
whom  you  were  acquainted  ? — ^A.  Well,  I  of  course  had  heard  of  the 
governor  of  the  State,  Miles  Moore,  although  I  was  not  personally 
acquainted  with  him. 

Q.  Prior  to  agreeing  to  go  into  the  thing,  or  having  Mr.  Cunning- 
ham locate  a  clami  for  you,  did  you  discuss  the  question  witii  any  of 
these  gentlemen? — ^A.  No. 

Q.  Or  with  anyone  other  than  Mr.  Cunningham  or  Mr.  Peel  ? — ^A. 
No. 

Q.  Now,  again  calling  your  attention  to  that  date  when  you  made 
that  power  of  attorney  and  affidavit,  in  October,  1904— October  21, 
1904— had  you,  prior  to  that  time,  Mr.  Mason,  riven  any  considera- 
tion to  the  means  or  method  by  which  you  would  operate,  open,  or 
develop  your  coal  claim  ? — A.  ]N  ot  that  I  recall  of.  The  matter  was 
of  minor  importance  and  seldom  entered  my  mind  until  reminded  of 
it  by  some  draft  from  Mr.  Cunningham. 

Q.  Had  you  in  the  meantime  discussed  with  any  of  the  others  who 
had  authorized  Mr.  Cunningham  to  locate  claims  for  them  in  Aiaska, 
the  question  of  how  you  were  going  to  develop  your  coal  claim  up 
there,  or  how  they  were  going  to  develop  their  claim  or  claims? — ^A. 
I  don't  think  that  that  question  has  ever  come  up,  although  I  have 
had  some  casual  conversations  probably  prior  to  that.  I  don't  recol- 
lect exactly,  but  I  would  often  naeet  Mr.  Campbell  in  the  club,  or  Mr. 
Finch  in  the  store,  and  Mr.  Collins  and  Mr.  Neill.  I  remember  when 
Mr.  Neill  came  back  from  Alaska  and  made  the  report,  that  Mr. 
Campbell  said  that  the  properties  looked  pretty  fair  and  the  coal 
was  pretty  good  quality,  and  he  said  he  thought  it  would  be  a  ^od 
many  years  oefore  we  would  get  any  benefit.  Probably  our  children 
or  grandchildren  would  be  benefited  eventually ,  but,  in  his  judgment, 
it  would  be  very  remote.  That  was  the  conversation  between  us  to 
that  effect. 

Q.  You  understood  that,  however,  did  you,  clear  down  to  the  time 
of  securing  final  certificate  of  purchase? — ^A.  Well,  I  think  when  that 
Hawkins  report  was  received  it  rather  impressed  me  favorably,  or 
rather  dawned  on  me  at  that  time  that  the  matter  was  of  more  im- 
portance than  I  attached  to  it. 

Q.  Prior  to  receiving  the  Hawkins  report  had  you  given  any 
consideration  to  the  question  of  how  you  were  going  to  develop  your 
claim? — A.  Not  at  all. 

Q.  Or  how  you  were  going  to  get  any  money  out  of  it  ? — ^A.  I  very 
seldom  thought  of  it. 

Q.  You  knew  it  was  situated  some  little  distance  away  from  the 
ocean,  Mr.  Mason? — A.  Yes. 

Q.  You  had  had  some  little  experience  in  coal  mining  in  this 
country,  hadn't  you,  or  in  Canada? 

Mr.  SHEBmAN.  I  submit,  Mr.  Commissioner,  that  Mr.  Gray  is 
testifying. 

Mr.  Gray.  I  will  withdraw  that  question. 

Q.  Mr.  Mason^  calling  your  attention  to  the  time  when  you  paid 
the  purchase  fjrioe  to  the  Government  for  that  land  and  received 
vour  final  certificate  of  purchase,  sometime  in  the  spring  of  1907, 
1  believe  it  was — ^had  you  prior  to  that  time  considered  at  any  confer- 
ence with  any  other  of  the  entrymen  the  method  by  which  voii  were 
going  to  open  or  develop  or  operate  your  claim  ? — ^A.  Yes ;  I  think— 
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not  at  any  conference — ^but  in  casual  conversation  with  them  I  think 
I  did. 

Q.  With  whom? — ^A.  Well,  with  Mr.  Campbell,  for  instance;  Mr. 
Collins. 

Q.  What  was  the  substance  of  what  was  told  you? — ^A.  My  impres- 
sion from  this  conversation  was  that  the  whole  success  or  failure  of 
the  enterprise  in  Alaska  depended  upon  the  filling  up  of  the  country 
with  people,  and  the  market  which  we  could  obtam  tor  the  coal,  and 
more  vital  than  anything  else,  the  matter  of  transportation  from  the 
ocean  to  the  mine,  and  whether  we  could  .build  a  railroad  or  have  a 
railroad  built  for  us  up  to  the  property. 

Q.  Did  vou  discuss  with  them  the  question  of  your  joining  in  the 
building  oi  a  railroad,  or  did  jou  expect  to  assist  m  the  building  of  a 
railroad  yourself? — ^A.  No,  sir. 

Q.  At  any  of  those  conferences  was  there  any  understanding  of  any 
kind  between  you  and  these  other  gentlemen  to  the  effect  that  they  or 
any  corporation  that  you  were  going  to  form  or  they  were  going  to 
form,  would  build  that  railroad! — ^A.  I  don't  remember  ever  having 
any  understanding  or  agreement  at  any  time  with  any  of  the  entry- 
men.  Only  the  casual  conversation  and  general  opinion  and  hopes  of 
the  entrymen  was  that  some  day  something  would  materialize  by 
which  we  could  likely  form  a  company  and  build  a  railroad  and  mine 
the  coal.    No  agreement  whatever. 

Q.  Had  you  prior  to  the  meeting  in  May,  1907,  ever  understood  or 
agreed  with  any  of  them  that  you  would  join  with  them  in  the  organi- 
zation  of  a  company  for  any  purpose,  Mr.  Mason  ? — A.  I  don't  tnink 
there  was  any  understanding  or  anything  understood  particularly 
about  forming  a  company  pnor  to  that  meeting. 

Q.  Was  there  ever  anything  said  prior  to  that  meeting  about  form- 
ing a  company  and  turning  your  claims  over  to  it? — ^A.  Not  that  I 
remember. 

Q.  Now,  Mr.  Sheridan  has  asked  you  if  at  the  time  you  gave  this 
affidavit  to  Mr.  Jones  in  1907 — on  the  5th  of  August---you  frankly 
stated  to  him  such  matters  as  you  were  familiar  witn.  Did  Mr.  Jones 
ask  you  questions,  Mr.  Mason,  about  the  matter? — ^A.  I  don't  think  he 
asked  me  any  questions  any  more  than  he  requested  me  to  tell  him 
what  I  chose  to  tell  him  in  regard  to  this  entry,  and  I  rather  opened 
myself  up  and  told  him  I  was  glad  he  came  here,  and  was  glad  the 
Grovemment  was  investigating  it,  and  would  only  be  pleased  to  accom- 
modate him. 

Q.  Now,  did  you  tell  him  all  the  things  that  occurred  to  you  at  that 
time  in  reference  to  the  matters  he  asked  you  about? — ^A.  I  was  frank 
and  told  him  everything*  I  could  think  of  in  regard  to  the  matter. 

Q,  Now,  Mr.  Mason,  1  call  your  attention  to  some  language  which 
vou  have  used  in  that  affidavit.  You  sav,  "  the  popular  idea  with  us 
is  that  after  we  get  our  titles  from  the  Government  we  will  m^e  an 
effort  to  get  a  railroad  to  our  land  so  as  to  get  the  coal  out  for  ship- 
ment We  thought  that  if  it  were  perfectly  legal  we  would  form  a 
company  and  issue  stock  for  the  securing  of  bonds  for  the  building  of 
a  road  to  this  land,  but  we  do  not  want  to  do  anything  that  is  not 
regular,  or  we  thought  if  we  could  get  somebody  to  take  part  of 
the  stock  and  put  a  railroad  in  we  might  do  that.'*  What  aid  you 
mean  by  that,  and  what  did  you  refer  to? — A.  Well,  Mr.  Jones  came 
here  after  we  had  had  the  May  meeting  and  after  the  transaction  of 
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the  men  going  to  Salt  Lake  City  and  returning — and  all  these  mat- 
ters coming  up.    The  impression  I  had  always  gathered,  even  before 
they  had  tne  meeting  at  Finch  &  Campbell's  office,  as  I  have  stated  in 
this  conversation ;  and  at  that  meeting  was  that  it  would  be  impossible 
for  any  one  entryman  to  develop  a  single  claim.    It  was  simply  out  of 
the  question.    It  would  require  a  great  deal  of  capital,  and  it  seemed  as 
thou^  the  only  way  it  oould  be  done  would  be,  if  possible,  as  I  have 
stated  in  that  affidavit,  to  form  a  company  and  by  the  issuance  of 
bonds  secure  sufficient  capital  to  acquire  the  means  to  build  the 
railroad. 
Q.  That  was  your  impression,  was  it  ? — ^A.  That  was  my  impression, 
Q.  From  information  that  had  come  to  you  ?-^A.  It  was. 
Mr.  Gray.  That  is  all. 

Becross-examination  by  Mr.  SnEBmAN: 

Q.  Mr.  Mason,  you  have  referred  to  conversations  had  concerning 
the  possibility  of  at  some  time  or  other  of  putting  a  railroad  from 
the  claims  down  to  the  coast,  such  conversations  havmg  occurred  prior 
to  the  meetings  set  out  in  Claimant's  Exhibits  3  and  4— ^that  is,  the 
1907  meetings.  About  how  many  of  those  conversations  did  you  have, 
and  with  whom? — ^A.  Well,  I  think  I  talked  it  over  with  Mr.  Camp- 
bell once  or  twice  in  the  club ;  the  matter  was  brought  up. 

Q.  With  anyone  else? — A.  Mr.  Finch  I  think;  I  nad  a  conversation 
with  him  one  time  in  reference  to  the  matter. 

Q.  Anv  other? — K.  I  think  Mr.  Collins;  I  met  him  one  time  and 
he  talkea  it  over. 

Q.  Any  more? — A.  Possibly  Mr.  Sweeney. 

Q.  That  is  all  you  can  recall? — ^A.  Excepting  Mr.  Neill,  when  I 
talked  to  him,  when  he  returned  from  Alaska,  what  he  thought  of  the 
proper^. 

Q.  mien  did  he  return  from  Alaska? — ^A.  I  have  forgotten.  I 
think  it  was  in  the  fall  of  1903,  or  early  in  the  spring  of  1904,  as  I 
remember  it. 

Mr.  Sheiudan.  That  is  all. 

Ke-redirect  examination  by  Mr.  Orat: 

Q.  In  any  of  these  conversations  with  Mr.  Campbell  or  with  Mr. 
Finch  or  with  Mr.  Collins  or  with  Mr  Sweeney,  was  there  anything 
ever  said  about  you  joining  with  them  or  they  joining  with  you  or 
joining  with  any  other  entiymen  in  the  construction  of  a  railroad 
yourselves? — ^A.  No,  sir;  not  a  thing. 

Q.  Or  any  steps  or  plans  considered  about  opening  or  operating 
any  coal  mines  of  any  of  these  claims  or  on  all  of  them  ? — ^A.  No. 

Mr.  Gray.  I  think  that  is  all. 

Re-recross-examination  by  Mr.  Shemdan  : 

Q.  Your  idea  in  these  discussions  was  merely  that  you  were  going 
to  build  a  railroad  and  leave  it  there  for  all  time  to  come,  without 
doing  anything  with  it,  was  it? 

Mr.  Hughes.  I  think  the  question  is  not  proper  cross-examination 
and  is  a  manifest  misstatement  of  the  language  and  testimony  of  the 
witness.  He  has  not  said  anywhere  that  he  had  any  idea  that  he  was 
going  to  build  a  railroad. 

Mr.  Sheridan.  No;  he  only  discussed  it.  He  had  no  ideas  about 
it.    We  will  concede  that.    Tnat  is  all. 

(Witness  excused.) 
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HENRY  WHITE,  a  witness  produced  on  behalf  of  the  claimants, 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes: 

Q.  Give  your  full  name,  Mr.  White. — ^A.  Henry  White. 

Q.  Where  do  you  live,  Mr.  White  f — A.  Wallace,  Idaho. 

Q.  What  is  your  business? — ^A.  I  am  general  manager  of  the  White 
&  Bender  wholesale  grocery  concern,  and  vice-president  of  the  First 
National  Bank  of  Wallace,  Idaho. 

Q.  How  long  have  you  lived  in  Wallace,  Idaho,  or  in  Idaho? — ^A. 
I  have  lived  in  Idaho  since  1884. 

Q.  How  long  in  Wallace? — ^A.  I  first  resided  in  Murray,  and 
moved  from  there  to  Wallace  in  1889. 

Q.  Are  you  acquainted  or  were  you,  I  will  ask  you,  prior  to  the 
fall  of  1904,  acquainted  with  any  other  of  the  entrymen  who  are 
made  defendants  in  this  proceeding;  and  if  so,  please  state  with 
whom. — A.  Prior  to  what  date? 

Q.  Prior  to  October,  1904,  the  date  at  which  you  became  the  lo- 
cator of  one  of  the  claims  in  controversy,  and  a  matter  to  which  I 
will  call  your  attention  later.  I  am  asking  you  now,  prior  to  that 
time  with  which  one  of  the  defendants  were  you  acquainted? — A. 
Mr.  Scofield,  Mr.  Finch,  Mr.  Campbell,  Mr.  Jenkins,  Mr.  Johnson, 
Mr.  Henry  Wick;  a  number.  Probably  more.  I  can't  think  of  their 
names  now  without  a  list. 

Q.  Where  have  you  known  Mr.  Wick? — ^A.  Just  of  his  visits 
from  the  East  in  this  country. 

Q.  He  was  interested  in  some  of  the  mines  in  the  vicinity  of 
Wallace? — ^A.  He  was  interested  in  some  of  the  mines  in  which  Mr. 
Campbell  and  Mr.  Finch  were  interested. 

Q.  Where  and  in  what  relation  had  you  known  Mr.  Jenkins? — ^A. 
I  had  known  Mr.  Jenkins  as  a  mine  operator.    He  was  known  for  a 

g'eat  number  of  years,  more  particular  when  he  was  at  Wardner. 
e  was  superintendent  of  the  Bunker  Hill  and  Sullivan  mine,  a 
very  large  lead  and  silver  property. 

Q.  Mr.  Johnson,  you  had  known  ly  reason  of  your  relation  with 
him  in  the  bank  there? — ^A.  Mr.  Johnson  was  president  of  the 
bank  and  I  was  its  vice-president. 

Q.  Mr.  Finch,  did  you  have  any  business  relations  with  hira? — A, 
Mr.  Finch  has  been,  since  the  organization  of  the  White  &  Bender 
Company,  its  president. 

Q.  Mr.  Campbell,  did  you  have  any  business  relations  with  him  ? — 
A.  Well,  for  a  number  of  years  he  has  been  vice-president  and 
prior  to  this  date  which  you  asked. 

Q.  You  toaew  Mr.  Jones  as  a  business  man  in  Wallace? — ^A.  Yes, 
sir;  he  is  another  business  man.  He  has  been  in  business  there.  I 
probably  have  known  him  for  a  number  of  years. 

Q.  Mr.  O.  D.  Jones? — ^A.  Yes. 

Q.  Did  you  know  Clarence  Cunningham? — ^A.  Very  well. 

Q.  How  long  and  how  intimately  have  you  known  Mr.  Cunning- 
ham prior  to  1904? — ^A.  I  have  known  Mr.  Cunningham  very  well. 
Ever  since  his  residence  in  the  country,  which  was  either  1884  or 
1885 ;  known  him  well  ever  since  that  time. 

Q.  Had  you  been  familiar  with  what  he  had  been  doing  for  the 
last  fifteen  years  prior  to  1904  ? — ^A.  I  had. 
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Q.  For  the  last  ten  years  at  least  prior  to  that  time? — A,  Yes. 

Q.  You  had  known  him  at  that  time  about  twenty  j^ears,  hadn% 
you;  1904? — ^A.  Well,  I  had  known  him  ever  since  nis  residence, 
which  was  not  later  than  1885. 

Q.  In  what  business  had  he  been  engaged  during  most  of  the 
period  of  your  acquaintance  with  him  ? — ^A.  Mostly  mining. 

Q.  ]MDr.  White,  I  show  you  from  the  original  files  of  the  Grovem- 
ment  in  coal  entry  No.  6,  a  power  of  attorney  purporting  to  be 
signed  by  you  under  date  of  October  8,  1904,  and  ask  you  if  that  is 
your  signature  [hands  witness  paper]  ? — ^A.  It  is. 

Q.  I  also  call  your  attention  to  an  affidavit  purporting  to  have  been 
signed  by  you  under  the  same  date,  and  attached  to  the  power  of 
attorney  just  mentioned,  and  ask  you  if  that  is  your  signature  [hands 
witness  paper]  ? — ^A.  It  is. 

Q.  Now,  Mr.  White,  prior  to  the  execution  of  the  two  papers  I 
have  just  shown  you,  what  information  or  knowledge  had  you  had  in 
respect  to  this  coal  field  and  in  respect  to  what  Mr.  Cunningham  was 
doing  in  the  way  of  locating  a  claim  for  himself  or  any  other  persons? 
Just  state  what  information  you  had  prior  to  that  time. — ^A.  I  had 
known  that  Mr.  Cunningham  was  in  Alaska  and  that  he  had  made 
some  locations,  I  think,  in  the  spring  of  1904.  Mr.  Neill  and  Mr- 
Davenport  went  to  Alaska,  and  I  understood  that  they  were  entrymwi. 

Q.  Irardon  me.  It  is  not  very  material,  but  I  think  the  ract  is 
they  went  there  in  the  late  summer  or  fall  of  1903? — ^A.  Yes;  it 
probably  was. 

Q.  It  is  not  a  material  matter,  except  for  the  purpose  of  refresh- 
ing your  memory.  You  may  have  seen  them  as  late  as  tHe  spring 
of  1904?— A-  Yes. 

Q.  You  knew  both  of  these  men,  did  you? — A.  Very  well.  Mr. 
Davenport  had  been  cashier  of  our  bank.  Mr.  Neill  at  the  time  was 
one  of  the  directors  of  the  bank.  From  them  I  learned  that  Mr.  Cun- 
ningham had  located  coal  up  there. 

Q.  You  learned  something  about ^A.  (Continuing.)    ^And 

they  advised  me  that  they  believed  in  some  far  away  time  it  was 
something  that  would  have  a  value.  Probably  at  a  remote  time,  if  I 
could  be  located  there,  they  advised. 

Q.  Did  you  have  any  opportunity  to  get  a  location  prior  to  the 
time  when  you  executed  these  papers  I  have  shown  you? — A.  Well, 
I  knew  of  it  but  did  not  request — I  probably  could,  had  I  have  tried. 

Q.  Did  you  have  anjr  conversation  with  Cunningham  in  relation 
to  the  matter  prior  to  signing  these  papers? — ^A.  None  whatever. 

Q.  How  did  you  come  to  sign  the  power  of  attorney  and  affidavit 
for  the  purpose  of  obtaining  a  location  yourself? — ^A.  I  became  aware 
that  there  was  some  open  ground — in  other  words,  ground  that  had 
not  been  located — and  was  requested  to  make  a  power  of  attorney. 

Q.  Do  you  recall  now  how  you  got  that  intormation;  how  you 
learned  that  there  was  open  ground,  upon  which  you  might  secure  a 
location? — A.  Either  from  Mr.  Finch  or  Mr.  Campbell,  I  am  quite 
sure;  but  I  won't  be  positive. 

Q.  Well,  did  you  communicate  with  Mr.  Cunningham  and  ask  him 
if  he  would  locate  a  claim  for  you? — ^A.  I  did  not  know  his  address 
and  therefore  I  did  not. 

Q.  How  did  you  secure  these  papers,  that  is  what  I  am  trying  to 
get  at? — ^A.  Wdl,  I  secured  them  in  just  the  way  I  have  stated;  that 
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I  think  I  got  the  information  from  Mr.  Finch  or  Mr.  Campbell,  and 
was  requested  to  make  a  nower  of  attorney :  that  they  had  in  some 
way— was  aware  that  there  was  open  ground  and  1  could  haye  Mr. 
Cunningham  locate  it.  ^  ^ 

Q.  We\l^  did  you  communicate  with  them  or  Mr.  Cunningham,  or 
did  you  indicate  your  wish  to  haye  them,  haye  him  send  you  the 
papers,  or  how  did  you  get  these  papers? — ^A.  That  is  the  way.    I  . 

?ot  them  through  Mr.  Finch  and  Mr.  Campbell,  and  not  through  Mr. 
iunnin^ham.' 

Q.  They  were  subsequent  to  that  time — ^these  papers  were  sent  to 
you  to  be  si^ed,  were  they! — ^A.  Yes,  sir. 

Q.  Now,  m  any  conyersation  you  had  with  either  Mr.  Finch  or  Mr. 
Campbell,  or  any  other  person,  was  there  anything  said  about  whether 
Mr.  Cunningham  was  to  haye  any  interest  in  tnis  claim  after  you 
located  it? — ^A.  There  was  not 

Q.  Or  about  any  plan  or  purpose  of  organizing  a  company  at  some 
future  time,  and  ox  transferring  your  claim,  with  the  claims  of  the 
other  entrymen,  to  that  company? — ^A.  There  was  not. 

Q.  Was  there  any  discussion  that  you  had  with  anyone  or  anj 
writing  of  any  kind  from  which  you  understood  that  in  making  this 
location  anybody  would  haye  any  interest  in  it  or  control  oyer  it,  or 
any  writing  respecting  it  directly  or  indirectly,  except  yourself? — 
A.  No,  sir ;  none  whateyer. 

Q:  You  make  the  statement  in  the  affidayit  made  on  the  day  of 
October,  1904,  "  That  you  make  entnr  for  your  own  use*  and  benefit, 
and  not,  directly  or  indirectly,  for  the  use  and  benefit  of  any  other 
party."  I  ask  you,  Mr.  White,  for  the  purpose  of  meeting  the  mquiry 
here  under  consideration,  whether  there  existed  any  writing,  or  had 
prior  to  that,  bearing  upon  any  conyersation  between  you  and  any 
other  person  by  which  you  or  any  other  person  might  infer  that  if  you 
made  a  location  and  acquired  title  to  a  claim  that  you  should  be  under 
any  obligation,  express  or  implied,  to  join  that  claim  with  the  claims 
of  other  persons  represented  by  Mr.  Cunningham,  or  any  other  persons 
whomsoeyer,  for  the  purpose  of  forming  a  company  to  own  and  op- 
erate the  property,  or  for  the  purpose  of  operating  it  by  association, 
or  for  combining  in  any  way  in  the  future  operation  of  the  prop- 
erty ? — ^A.  Is  that  the  question  ? 

Q.  Yes. — ^A.  Certainly  not ;  none  whateyer. 

Q.  I  ask  you,  and  intend  my  question  to  be  just  as  sweeping,  and 
I  want  you  to  giye  it  your  answer,  whether  there  was  any  conyersa- 
tion, writing,  or  act  within  your  knowledge  from  which  you  or  anyone 
else  might  infer  that  when  you  acquired  this  claim,  or  at  any  time 
after  your  location,  any  person  other  than  yourself  would  haye  any 
interest  in  it,  or  any  dominion  or  control  oyer  it,  or  any  interest  in  the 
proceeds  of  the  operation  and  deyelopment  and  mining  of  any  mineral 
deposit  in  it? — ^A.  There  was  not. 

MX.  PuGH.  I  wish  to  enter  an  objection  to  that  question  as  it  calls 
for  a  conclusion  of  the  witness. 

Mr.  Hughes.  I  haye  purposely  put  it  that  way  because  it  occurred 
to  me  in  yiew  of  some  of  the  cross-examination  that  it  was  proper 
to  search  the  witness  fully  in  respect  to  that  and  eyen  though  he  did 
not  understand  or  was  conscious  that  any  other  man  might  haye 
drawn  such  an  inference  I  want  him  to  say  so. 

Mr.  PuGH.  That  would  be  his  conclusion  merely. 
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Jlr.  ITuGTiEs.  Yes,  possibly. 

Q.  Mr.  White,  at  the  time  that  you  signed  these  papers  or  about 
that  time  were  you  advised  as  to  what  it  would  be  necessary  for  you 
to  pay  at  the  time  in  order  for  this  claim  to  be  located  for  you! — ^A. 
I  was. 

Q.  What  was  that  amount? — ^A.  $1,600  I  think.  It  was  either  15 
or  16.     I  think  it  was  16. 

Q.  Did  you  send  the  money  to  Mr.  Cunningham? — ^A.  I  sent  it  to 
Mr.  Finch  &  Campbell,  or  Mr.  Finch,  or  Mr.  Campbell,  I  think.  I 
did  not  know  Mr.  Cunningham's  address  at  the  time,  with  the  under- 
standing that  it  was  to  be  forwarded  to  Mr.  Cunningham. 

Q.  Were  you  credited  by  Mr.  Cunningham  with  the  payments  of 
it? — ^A.  I  learned  afterward;  yes,  I  was. 

Q.  Mr.  White,  what  was  your  understanding  at  that  time  in  respect 
to  the  compensation  of  Mr.  Cunningham  at  the  time  you  made  this 
payment  or  $1,600  for  any  services  in  connection  with  the  location  of 
thiis  claim  at  that  time? — A.  Well,  I  understood  that  the  $1,600  would 
pay  a  part  of  the  general  expenses;  traveling  expenses;  Mr.  Cunning- 
ham's salary.  For  I  have  pioneered  myself  and  I  was  perfectly  aware 
of  the  large  expense  of  going  into  that  kind  of  a  country.  It  was  for 
the  general  expenses,  cutting  the  trails,  building  the  cabins,  and  all 
those  requirements. 

Q.  Will  you  read  my  question?  I  don't  think  that  you  have 
answered  the  question  yet. 

f  Question  read.) 

A.  I  thought  that  the  question  put  to  me  was  what  the  $1,600  was 
for.  There  was  not  anything  said  about  any  compensation  for  Mr. 
Cunningham. 

Q,  WeU^  did  you  understand  that  the  $1,600  included  any  com- 
pensation for  services  rendered  by  Mr.  Cunningham  up  to  that 
time? — A.  I  did;  yes,  sir. 

^  Q.  Subsequent  to  that  time  did  Mr.  Cunningham  from  time  to 
time  make  arafts  upon  you? — ^A-  He  did. 

Q.  Did  you  pay  them  ? — ^A.  I  did. 

Q.  Did  you  receive  any  statements  of  account  from  him  after 
that  time  ? — ^A.  Yes,  sir. 

Q.  What  understanding  did  you  have  with  respect  to  how  he  was 
being  compensated  for  any  services  he  was  rendermg  in  looking  after 
the  protection  and  carrying  forward  to  patent  of  your  claim? — ^A. 
Well,  in  his  statements  there  were  items  of  salary  which  were  his. 
I  don't  know  the  amount,  but  that  was  an  item  charged  up  among 
the  items  of  expense. 

Q.  Mr.  White,  I  now  show  you  from  the  same  files  what  purports 
to  be  an  application  for  patent,  which  is  sworn  to  before  M.  J .  Flohr, 
a  notary  public,  on  the  29th  ox  January,  1906,  and  I  ask  you  if  that 
is  your  signature  [hands  witness  paper]  ? — ^A.  It  is. 

Q.  In  ^is  application  you  made,  among  other  things,  the  following 
statement:  "I  make  entry  for  my  own  use  and  l^efit,  and  no£ 
directly  or  indirectly,  for  the  use  and  benefit  of  any  other  party.'* 
I  ask  you  what  is  the  fact  as  to  the  truth  of  that  statement  at  that 
time? — ^A.  That  is  true. 

Q.  At  the  time  you  made  this  affidavit,  this  sworn  application  for 
a  patent,  or  at  any  time  prior  thereto,  had  you  any  understanding 
with  Mr.  Cunningham  or  with  any  of  the  entrymen  or  locators 
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whom  vou  had  known  or  met  in  the  period  intervening  between  the 
date  of  your  power  of  attorney  and  the  date  of  this  application  that 
anybody  should  have  any  interest  in  this  claim,  directly  or  indi- 
rectly, except  yourself? — ^A.  I  had  not. 

Q.  Have  you  had  any  conversation  with  either  Cunningham  or 
anyone  else  in  respect  to  the  organization  of  a  corporation  at  any 
future  time  which  should  take  over  this  claim,  with  other  claims,  oV 
in  respect  to  joint  operation  of  this  with  other  claims,  or  to  mine,  or 
with  respect  to  your  holding  this  property  for  the  purpose  of  joint 
ownership  or  joint  operation  or  use  or  joint  benefit  in  any  way? — ^A. 
No.  sir. 

Q.  I  now  show  you,  Mr.  White,  an  affidavit  purporting  to  have 
been  signed  by  you,  signed  and  sworn  to  by  you  on  the  19th  day  of 
December,  1906,  which  is  contained  in  the  same  government  files, 
being  an  affidavit  which  has  been  commonly  denominated  in  these 
proceedings  as  the  Love  affidavit,  and  I  ask  you  if  this  is  your  sig- 
nature to  that  affidavit  [hands  witness  papefl  ? — A.  Yes,  sir. 

Mr.  Hughes.  Here  is  a  messenger  from  Judge  Whitson,  who  asks 
if  I  can  be  excused  for  five  minutes.  He  wants  to  see  me.  I  don't 
know  what  it  is  about,  but  I  apprehend  pertaining  to  a  matter  on 
appeal  which  was  decided  in  our  city  some  time  ago.  I  presume  that 
it  IS.    I  don't  know  what  else  it  could  be. 

The  Commissioner.  We  will  excuse  you.  We  will  take  a  recess 
for  five  minutes. 

Q.  In  this  affidavit,  Mr.  White,  you  make  the  following  statements, 
and  I  read  them  all  over  again  for  your  consideration :  "  That  said 
location  was  made  for  the  sole  use  and  benefit  of  affiant  and  has 
ever  since  so  remained  his  and  in  his  exclusive  control,  and  at  no  time 
prior  to  location,  or  at  such  time,  or  since,  has  affiant  entered  into 
any  agreement,  express  or  implied,  or  pledged  himself  bj  promise 
or  otherwise,  express  or  implied,  by  which  the  title  to  said  land  or 
any  part  thereof  or  any  interest  therein  is  to  pass  to  any  other 
person  or  association  whatsoever;  that  in  event  said  claim  goes  to 
entry  in  the  United  States  land  office  at  Juneau,  Alaska,  that  re- 
ceiver's receipt  for  the  purchase  price  issues,  he  will  not  be  under 
any  contract,  promise,  or  obligation  to  sell  or  convey  said  tract  to 
any  person  or  persons  or  association  or  to  put  the  same  into  any 
company  or  joint  holding  for  any  purpose  or  otherwise  dispose  of 
\same,  but  will  be  free  in  every  way  to  hold  said  tract  to  lease  or  sell 
it  at  any  future  time."  I  will  ask  you,  Mr.  White,  now,  while  you 
are  upon  the  witness  stand,  where  you  may  be  cross-examined, 
whether  each  of  those  statements  so  made  was  your  understanding 
by  you  at  the  time,  and  whether  each  one  of  these  statements  are 
literally  true? — ^A.  Each  and  every  one  were  absolutely  true. 

Q.  Subsequent  to  the  making  of  that  affidavit,  did  you  send  to  the 
receiver  of  the  United  States  land  office  at  Juneau,  Alaska,  the  pur- 
chase price  payable  to  the  Government  for  a  patent  to  that  land 
enterea  on  the  location  that  you  made? — A.  I  did. 

Q.  How  much  money  did  you  send  the  receiver  and  how  did  you 
send  it? — ^A.  $1,600  to  our  correspondent  at  Seattle;  I  mean  the 
bank's  correspondent. 

Q.  Through  your  bank,  the  First  National  Bank  of  Wallace? — 
A.  Yes,  to  our  Seattle  correspondent. 
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Q.  You  sent  forward  the  money  through  your  bank's  correspond- 
ent, the  National  Bank  of  Commerce,  and  the  money  was  sent  to  the 
receiver  at  Juneau? — ^A.  Yes,  sir. 

Q.  Did  you  ever  receive  from  the  receiver  of  the  United  States 
land  office  a  receipt  for  this  money? — ^A.    I  did. 

Q.  I  show  you  the  receiver's  receipt,  being  a  duplicate  receipt^  con- 
tained in  the  files  of  coal  entir  No.  6,  and  ask  you  if  you  received 
a  duplicate  of  this  instrument  n:om  the  receiver  of  the  United  States 
land  office? — A.  I  did. 

Q.  I  ask  you  whether  you  also  received  a  duplicate  of  the  certifi- 
cate of  registry  bearing  the  same  date,  March  13,  1907? — ^A.  I  don^ 
think  I  did. 

Q.  You  don't  remember  that? — ^A.  I  don't  remember  that. 

Q.  Now,  at  the  time  of  sending  the  money  for  your  coal  claim, 
and  up  to  the  time  of  receiving  the  receipt  from  the  receiver  of  the 
United  States  land  office,  and  at  all  times  prior  thereto,  I  will  ask 
you  to  state  whether  there  has  ever  existed  any  understanding  or 
agreement,  express  or  implied,  between  you  and  your  agent,  Mr. 
Cunningham,  or  between  you  and  other  entrvmen  represented  by 
Mr.  Cunningham,  or  between  you  and  any  other  person  that  any- 
body but  yourself  should  ever  have  anv  interest  whatever  in  your 
claim,  directly  or  indirectly? — ^A.  No;  there  was  not. 

Q.  By  that  answer  you  mean  to  testify  that  there  was  no  imder- 
standing,  express  or  implied,  that  your  claim  was  ever  to  be  at  some 
future  time  turned  over  to  a  corporation  or  association  or  holding 
company,  or  held  for  or  in  conjunction  with  others  for  the  purpose 
of  operation  as  a  mine? — ^A.  I  do. 

Q.  Had  you  been  present  at  the  meeting  which  has  been  mentioned 
by  one  or  two  of  these  witnesses  in  this  case  as  having  been  held  in 
the  month  of  June,  1905,  where  there  were  some  four  or  five  people 
present,  and  the  subject  of  employing  a  man  as  a  coal  engineer  to  go 
up  to  Alaska  and  investigate  and  report  upon  the  formations  and 
conditions  in  that  district,  at  the  time  that  that  was  under  discus- 
sion ? — ^A.  No,  sir ;  I  did  not  attend  that  meeting. 

Q.  Do  you  remember  whether  you  knew  anything  about  that  meet- 
ing either  then  or  subsequent  to  it? — ^A.  Subsequent  to  it  I  knew 
something  of  it. 

Q.  What  did  you  know,  or  how  did  you  know  anything  about  it? — 
A.  Only  by  what — I  can't  say  whether  I  heard  it  from  Mr.  Johnson 
or  Mr.  Jones;  but  it  was  understood. 

Q.  Your  learned  that  some  one  had  gone  up  there  and  made  an  ex- 
amination ? — A.  Well,  I  learned  that  someone  had  gone  up  there. 

Q.  You  subsequently  received  a  copy  of  this  report  of  this  engineer, 
Mr.  Hawkins? — ^A.  I  don't  think  I  received  that  report,  but  there  was 
one.  I  had  one.  Mr.  Johnson  or  I  had  one  in  our  office,  known  hs 
the  Hawkins  report. 

Q.  Oh,  did  you  see  that  report  ? — ^A.  I  saw  that  report 

Q.  Subsequent  to  your  final  certificate  being  issued,  were  you  pres- 
ent at  any  meeting  with  any  other  of  the  entrymen  at  which  any  dis- 
cussion was  ever  had  affecting  the  question  of  the  organization  of  a 
company  or  any  joint  operation  ? — A.  No,  sir. . 

Q.  You  were  not  present  at  that  kind  of  a  meeting? — ^A.  No,  sir; 
I  was  not  present 

Q.  You  don't  know  whether  you  authorized  anyone  to  represent 
you  or  not? — ^A.  No,  sir;  I  did  not 
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Q.  I  show  you  this  Exhibit  3,  which  purports  to  be  a  record  of  the 
proceedings  of  that  meeting  as  reportea  by  Mr.  Burbidge,  secretary, 
and  ask  you  whether  you  were  presented  with  a  copy  of  it — ^A.  I 
was  not,  from  mj  knowledge.    I  have  never  seen  it  before. 

Q.  Were  you  mf  ormed  that  such  a  meeting  had  been  held^  and  that 
there  had  been  a  committee  appointed  to  take  up  the  question  of  or- 
ganizing a  company?  Did  you  learn  about  that?  To  refresh  your 
memory,  I  will  ask  you  if  you  ever  heard  anything  from  Mr.  Wake- 
field or  was  called  upon  to  make  a  deed. — ^A.  I  was. 

Q.  Did  you  make  a  deed? — A.  I  did;  yes. 

Q.  Now,  prior  to  that  time,  had  you  learned  anything  about  the 
appointment  of  this  committee  and  the  fact  that  there  had  been  such 
a  meeting  and  what  its  purpose  was? — A.  Yes;  I  had. 

Q.  You  made  a  deed  and  sent  it  to  Mr.  Wakefield  in  compliance 
with  his  request? — ^A.  Yes,  sir. 

Q.  Now,  I  call  your  attention  to  Claimants'  Exhibit  No.  4,  and  ask 
you  if  you  were  present  at  that  meeting. — A.  I  was  not. 

Q.  I  notice  that  this  record  states  that  there  were  represented  by 
proxy  a  number  of  people,  and  among  them  there  is  the  name  of 
White,  but  without  any  initials;  does  that  refer  to  you? — ^A.  I  think 
I  was  the  only  White  that  was  an  entryman,  but  I  don't  remember 
of  ever  having  sent  a  proxy  at  this  time,  but  if  it  is  there  I  probably 
did. 

Q.  Do  you  recall  now  or  have  any  present  recollection  whether  you 
had  any  notice  of  this  meeting? — ^A.  No,  sir;  I  can  not. 

Q.  Well,  did  you  learn  of  the  action  taken  at  the  meeting  subse- 
quently?— ^A.  I  did. 

Q.  Do  you  recall  whether  it  was  by  receiving  a  copy  of  the  pro- 
ceedings of  the  meeting  or  by  word  of  mouth  ? — ^A.  It  was  by  word 
of  mouth;  I  don't  remember. 

Q.  Do  you  recall  from  whom  you  learned  it? — ^A.  I  could  not  do 
that. 

Q.  You  simply  remember  you  obtained  this  information? — A. 
From  Mr.  Jones  or  from  some  one. 

Q.  That  a  committee  had  been  appointed  to  go  to  Salt  Lake 
Ci^? — ^A.  Yes,  sir. 

Q.  And  did  you  subsequently — ^now,  did  you  receive  a  copy  of  the 
proposed  agreement  or  option  that  was  drawn  up  at  Salt  Lake  City 
at  the  time  this  committee  had  its  conference  with  Mr.  Eccles? — A. 
Yes;  I  did. 

Q.  Now,  I  will  show  you  Government  Exhibit  No.  10  and  ask  you  if 
you  recall  that  exhibit,  as  to  whether  or  not  you  have  received  this, 
or  a  duplicate  of  that. — A.  Yes;  I  had  a  copy  of  a  memorandum  like 
that,  and  this  was  a  copy  of  that  agreement. 

Q.  And  did  you  consent  to  the  terms  of  this  agreement  or  to  convey 
your  claim  to  any  person,  or  to  being  bound  in  any  way  by  it  ? — A. 
Well,  it  had  never  arrived  at  that  place.  There  was  a  number  of  my 
business  associates  that  I  had  considered  good  business  men,  and 
myself  and  Mr.  Johnson  talked  the  matter  over  after  this,  and  I 
know  I  did  not  think  it  a  good  contract 

Q.  Do  you  remember  ever  having  any  discussion  with  any  of  the 
entrymen  who  protested  against  it,  and  if  so,  with  whom? — A.  Well, 
I  think  Mr.  Jones,  and  I  mink  Mr.  Burbidge,  but  not  anything  at  a 
meeting,  but  only  in  a  casual  way. 
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Q.  When  you  happened  to  meet  them  personally? — ^A.  Yes;  met 
them  personally. 

Mr.  Shemdan.  Which  Mr.  Jones? — ^A.  Mr.  O.  D.  Jones. 

Q.  Did  you  express  either  approval  or  dissent  to  the  proposition, 
according  to  the  terms  of  that  instrument? — ^A.  I  did.  I  did  not  like 
the  contract. 

Q.  Did  you  learn  subsequently  what  was  the  fate  of  this  proposi- 
tion— ^the  tentative  proposition? — ^A.  I  did. 

Q.  What  information  did  you  have  in  that  respect? — ^A.  Well, 
that  there  were  not  enough  entrymen  who  would  agree  to  the  proposi- 
tion and  the  thing  fell  down,  and  my  deed  was  returned  to  me,  and  I 
destroyed  it. 

Q.  Do  you  remember  whether  you  requested  its  return,  or  it  was 
sent  you  by  Mr.  Wakefield  at  his  own  instance? — ^A.  I  think  it  was 
sent  by  Mr.  Wakefield  without  a  request. 

Q.  Mr.  White,  subsequent  to  the  time  referred  to  in  the  testimony 
you  have  hitherto  given,  were  you  visited  by  anyone  claiming  to  be  a 
special  agent  of  the  Government? — A.  Yes;  I  was. 

Q.  I  now  show  you  a  paper  purporting  to  be  an  affidavit,  which  I 
hand  you,  and  I  will  ask  you  if  that  is  your  signature?  [Hands  wit- 
ness paper.] — ^A.  Yes,  sir. 

Q.  This  instrument  bears  date  March  5,  1908.  I  now  ask  you,  Mr. 
White,  to  explain  or  state  all  that  transpired  at  and  preceding  the 
making  and  signing  of  this  affidavit? 

Mr.  Sheridan.  What  number  is  that? 

Mr.  Hughes.  The  instrument  referred  to  being  Government  Ex- 
hibit No.  12. 

A.  Two  gentlemen  walked  into  my  office  one  day — I  don't  know 
whether  it  was  in  the  forenoon  or  in  the  afternoon — ^they  walked  back 
to  the  office,  and  I  was  in  the  inner  office,  and  they  walked  in  and 
asked  if  I  was  Mr.  White,  and  I  said  I  was,  and  one  of  the  gentle- 
men said,  "  I  am  Mr.  Glavis."  And  he  turned  around  and  intro- 
duced me  to  Mr.  Jones. 

Q.  This  gentleman  here  [indicating  Mr.  Horace  Tillard  Jones]  ? — 
A.  Well,  yes,  I  presume  he  is  the  same  gentleman;  I  would  not 
remember  him;  he  has  changed;  he  has  since  grown  a  mustache  or 
something ;  he  is  changed  somewhat.  I  don't  know  whether  or  not  that 
is  Mr.  Jones,  but  I  did  not  know  Mr.  Glavis;  I  have  understood  that 
this  is  Mr.  Jones.  Mr.  Glavis  did  all  the  talking.  He  started  out 
by  saying  they  were  representatives  of  the  Interior  Department — 
General  Land  Office — ^but  before  that  he  asked  me  if  I  was  one  of  the 
entrymen  in  the  Cunningham  coal  claims,  and  I  said  I  was,  and  he 
started  out  by  telling  me  who  they  were,  that  they  were  representing 
the  Interior  Department  and  the.  General  Land  Office,  and  that  the 
department  was  going  to  require  another — ^still  another  affidavit. 
I  don't  just  remember  the  language,  but  something  that  they  were 
required  to  complete  the  files  to  bring  about  the  issuance  of  these 
patents,  that  it  would  facilitate  matters  very  much,  and  that  all  the 
entrymen,  that  he  was  seeing  them  all,  that  they  were  all  making  an 
affidavit — all  very  plausible  and  nice,  and  it  sounded  good,  and  Mr. 
Glavis  handed  me  a  prepared  affidavit  for  my  signature.  I  read  the 
affidavit  and  laid  it  down  and  I  said,  "  No,  I  can  not  sign  this."  He 
said,  "  Why  ?  "  "  Well,"  I  said,  "  because  it  would  be  untrue."  He 
says,  "  What  part  of  it?  "   I  said,  "All  this  here  about  my  having  any 
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agreement  to  form  a  corporation  subsequent  to  patent;  that  is  not 
true ;  I  have  not  got  any  agreement  with  anybody.  "  Well,  the  other 
entrjonen  have  signed  this."  "  Well,  I  can  not  help  what  they  did ; 
if  they  have,  it  is  not  true."  I  says,  "  I  am  one  of  the  entrymen,  and 
they  have  not  got  any  contract  or  agreement  with  me.  That  affidavit 
won't  go."  And  he  produced  some — ^whether  he  did,  or  Mr.  Jones,  I 
would  not  say — ^but  thev  produced  some  blank  paper,  if  my  memory 
serves  me  right.  Mr.  Jones  did  the  writing  and  mr.  Glavis  did  the 
dictating,  and  after  they  went  through  one  attempt,  I  think  there  were 
two  affidavits  destroyed  or  taken  away :  but  in  the  dictation,  in  the 
new  one  having  the  regular  heading  or  the  form  of  the  affidavit,  it 
Iiad  got  quite  well  down  into  it,  the  phraselogy  was  changed  from 
the  other  one  by  starting  in  with  saying,  or  dictation,  rather,  "  I  have 
no  written  agreement,  but  an  understanding  that  after  the  issuance 
of  patent  we  will  form  a  corporation  for  mutual  benefit."  I  won't  say 
positively  the  language,  but  that  was  about  the  phraseolo^  used.  I 
said,  "  Don't  put  that  in  there."  Mr.  Glavis  turned  around  and  said, 
"  Why,  of  course,  you  have  an  understanding  that  after  these  patents 
are  issued,  all  the  patents,  that  you  are  going  to  be  incorporated."  I 
said,  ''  No,  we  have  no  such  agreement  I  have  no  such  agreement" 
Out  of  it  we  got  this  affidavit  here. 

Q.  This  affidavit  was  then  drawn  by  them,  and  it  was  the  second 
one  drawn ;  or  was  a  third  one  presented  to  you  for  signature,  and  you 
signed  it? — A.  Well,  I  did  not  sign  it  at  that  time. 

Q.  When,  then,  was  third  after  this  was  drawn  there? — ^A.  After 
this  affidavit  was  prepared,  and  left  for  signature,  I  did  not  know — 
I  was  rather  undecided  whether  to  sign  anything  or  not,  and  I  r^ 
quested  them  to  remain  there  a  few  minutes,  as  1  said  I  wanted  to 
consult  with  Mr.  Gray.  I  did  not  know.  Mr.  Glavis  said  "  Isn't  this 
true?"  And  I  said,  "That  is  absolutely,  but  I  don't  know  who* you 
are;  vou  haven't  shown  me  any  credentials  to  show  me  who  you  are;" 
and  he  said,  "I  know  Mr.  Gray,"  and  I  said,  "Come  right  along 
with  me  up  to  Mr.  Gray's  office,''  and  it  was  in  Mr.  Gray's  office  that 
the  affidavit  was  signed.  Mr.  Glavis  did  all  the  talking,  and  I  don't 
think  Mr.  Jones  did  any  dictating  or  made  any  suggestions  whatever. 

Q-  When  you  say  Glavis  did  all  the  talking  you  mean  all  but  what 
you  did  [laughing]  ? — A.  Well,  I  mean  on  the  other  side. 

Cross-examination  by  Mr.  Pugh  : 

Q.  You  first  became  interested  in  making  a  location  in  Alaska  in 
1904,  was  it?— A.  1904;  ves. 

Q.  And  it  was  through  conversation  with  Mr.  Horace  Davenport 
and  Mr.  Neill? — A.  No,  it  was  not  that;  it  was  from  the  information 
which  I  got  from  them  or  from  others  that  there  would  be  a  value 
to  the  land. 

Q.  Well,  that  was  what  excited  your  interest  in  these  fields? — ^A. 
Yes,  that  is  what  excited  my  interest  in  these  fields. 

Q.  Now,  you  subsequently  gave  to  Clarence  Cunningham  power  of 
attorney  to  make  a  location  of  coal  lands  for  you  in  that  locality  ? — 
A.  Yes. 

Q.  Did  you  ever  have  any  understanding  with  Mr.  Cunningham, 
or  with  any  other  person  llefore  him,  as  to  what  his  compensation 
was  to  be? — ^A.  None  whatever. 
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Q,  You  did  not  know  what  liability  you  were  risking  in  that  be- 
half ? — ^A.  It  was  not  talked  about. 

Q.  Nothing  was  said? — A.  Nothing  was  said. 

Q.  Nothing  was  said  about  giving  him  a  one-eighth  interest  in 
the  land? — ^A.  No,  certainly  not. 

Q.  Had  at  that  time  Mr.  Davenport  and  Mr.  Neill  l)eoome  inter- 
ested in  the  locations? — ^A.  I  think  that  they  each  one  had  an  interest 
or  a  location. 

Q.  Did  they  make  any  representations  to  you  as  to  what  oomp^i- 
sations  they  would  pay  Mr.  Cunningham? — ^A.  They  did  not. 

Q.  Did  they  then,  or  at  any  time  subsequent,  or  say,  before  you 
made  that  location,  make  any  representations  to  you  concerning  any 
common  plan  or  purpose  for  the  development  or  operation  of  these 
properties  after  tne  title  had  been  acquired? — ^A.  Not  any;  no,  sir. 

Q.  Were  you,  at  any  time  prior  to  the  delivery  to  you  of  the 
receiver's  final  receipt  of  purchase,  approached  by  any  other  locator 
concerning  any  such  common  plan  or  purpose  for  the  development, 
or  common  plan,  after  title  had  been  secured? — ^A.  No,  sir. 

Q.  Did  you  ever  give  Clarence  Cunningham  any  -power  of  at- 
torney or  authority,  written  or  oral,  other  than  as  shown  and  set  out 
in  the  paper  in  the  files  pertaining  to  your  entry? — ^A.  No,  sir. 

Q.  Did  you  ever  have  any  meeting  or  conference  with  any  of  the 
other  locators  who  were  known  to  you,  as  you  have  testified,  prior  to 
the  date  of  your  final  receipt,  concerning  the  future  disposition  of 
tile  title  which  you  might  acquire,  and  the  titles  that  they  might 
also  acquire? — ^A.  I  did  not. 

Q.  Nothing  said  concerning  the  formation  of  any  association  or 
corporation  of  any  kind  for  any  purpose? — ^A.  No,  sir;  there  was 
not. 

Q.  You  knew  at  this  time  that  the  lands  which  you  were  seeking 
to  acquire  were  located  in  a  very  remote  region,  difficult  of  access, 
without  any  present  means  of  transportation  and  none  immediately 
in  prospect,  did  you  not  ? — ^A,  I  did ;  I  knew  it  was  up  in  the  wild^*- 
ness  far  from  the  sea. 

Q.  You  knew  they  had  and  would  have  no  value  except  as  a  coal- 
mining proposition? — ^A.  That  was  my  understanding.  ' 

Q.  And  mat  would  depend  upon  the  transportation  or  the  per- 
fection of  transportation  facilities? — ^A.  Certainly;  yes;  would  not 
be  worth  anything  without  it. 

Q.  Was  it  your  impression  at  that  time,  Mr.  White,  that  160  acres 
of  coal  land  up  there  could  be  profitably  operated  by  itself? — A.  I 
did  not  give  it  any  consideration. 

Q.  You  haven't  thought  of  that  at  all? — ^A.  Had  not  thought 
about  it. 

Q.  You  had  no  definite  or  fixed  plan  or  purpose  of  any  kind  con- 
cerning the  development  of  that  property  and  the  realization  of  the 
value  or  assessment? — A.  None  whatever — I  rather  regarded  it  as 
an  investment. 

Q.  You  did  not  in  any  wise  contemplate  the  association  of  your 
property  with  other  properties? — A.  I  did  not. 

Q.  You  stated  that  at  the  time  you  made  the  first  payment  on 
account  of  your  location  that  you  understood  that  included  any 
compensation  to  which  Mr.  Cunningham  might  be  entitled,  did  you 
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not! — ^A.  I  understood  it  would.    There  was  nothing  said  about 
oompepsation. 

Q,  How  did  you  arrive  at  that  understanding? — ^A.  Well,  I  did 
not  know  anything  about  it  at  the  time,  but  afterwards  it  appeared 
upon  the  reports  I  got  and  then  in  the  statement  of  his  salary  charge; 
since  that  time  it  has  never  occurred  to  me. 

Q.  Then,  at  the  time  you  made  that  payment  you  had  not  ever 
had  any  understanding  whether  it  would  include  compensation  or 
not? — ^A.  No;  it  was  not  mentioned. 

Q.  You  knew  he  would  be  entitled  to  some  compensation? — ^A.  He 
certainly  would,  yes. 

Q.  You  have  also  stated  you  secured  through  Messrs.  Finch  & 
Campbell  the  papers  necessary  to  initiate  your  location? — ^A.  Either 
through  Mr.  Finch  or  Mr.  Campbell,  I  think.    I  don't  know  which. 

Q.  Were  you  advised  then,  or  did  you  subsequently  learn  that  Mr. 
Campbell  was  carrying  more  than  one  location  up  there? — ^A.  No; 
I  did  not  know  that 

Q.  Did  you,  in  that  connection,  meet  Mr.  Hussey,  or  learn  of  any- 
thing that  he  had?— A.  I  did  not. 

Q.^  Did  Mr.  Cunningham  supply  you  from  time  to  time  with  writ- 
ten information  concerning  the  things  that  he  was  doing  up  there 
in  your  behalf  and  for  what  purpose  he  was  spending  your  money  ? — 
A.  He  did,  sir. 

Q.  I  am  going  to  ask  you  to  examine  three  or  four  papers  which 
have  been  submitted  in  evidence,  the  first  of  which  I  will  now  hand  you, 
being  marked  Government  Exhibit  6,  and  I  will  ask  you  to  state 
whetner  you  ever  received  that  paper  or  one  like  it. — ^A.  I  don't  think 
I  did. 

Q.  Your  location  was  made,  if  I  remember  your  testimony  in 
chief  correctly,  subsequent  to  the  date  that  this  paper  is  dated,  which 
is  February  29,  1904:,  was  it? — A.  Yes,  sir;  it  was  some  time  in  1904. 

Mr.  HtroHES.  The  date  appears  from  the  power  of  attorney. 

Q.  I  now  ask  you  to  look  at  this  paper  which  I  now  hand  you, 
being  Government  Exhibit  No.  6,  and  I  will  ask  you  to  state  whether 
you  ever  received  that  paper  or  one  similar  to  it. — A.  Yes ;  I  have  had 
that  or  a  copy  of  it. 

Q.  Did  you  read  and  carefully  consider  the  contents  of  this  paper 
at  the  time  you  received  it? — ^A.  Yes;  to  some  extent;  I  read  over  it. 

Q.  Wasn't  your  attention  then  attracted  to  the  fact  that  in  speak- 
ing of  the  properties  Mr.  Cunningham  used  the  plural  possessive 
pronoun  "  our,''  and  in  speaking  of  the  operations  that  were  being 
carried  on  used  the  plural  pronouns  "  we  "  and  "  ours  "  also  ? — ^A. 
It  did  not  occur  to  me.  I  would  not  place  any  significance  on  such 
lan^age. 

Mr.  Hughes.  Why  not,  if  counsel  will  permit  me  to  ask  that  ques- 
ti<Mi  now? 

A.  I  would  employ  the  same  language  myself  if  I  were  in  the  same 
business  as  Mr.  Cunningham  was.  He  had  a  coal  claim  there,  and  I 
had  a  coal  claim  there,  and  it  would  be  perfectly  natural  in  writ- 
ing to  me  for  him  to  use  the  word  "  we  "  here.  I  would  regard  it  as 
much  if  I  were  on  the  ground.  That  never — did  not  occur  to  me — 
never  had  occurred  to  me  until  I  heard  about  it  in  the  papers  during 
this  hearing  or  the  question  brought  up. 
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Q.  NoTV,  Mr.  White,  I  will  ask  you  how  j^ou  were,  at  that  time, 
impressed  with  this  language  and  with  this  form  of  expression 
contained  in  the  second  paragraph  of  page  2  of  this  paper:  "  We  are 
thus  brought  to  that  portion  of  our  land  lying  between  Trout  Creek 
and  Clear  Creek,  where  the  measures  are  unbroken  and  developed 
sufficient  to  show  100,000,000  lon^  tons  of  coal  above  the  tun- 
nel level  we  have  proiected,  all  of  whidi  can  be  mined  from  one 
tunnel,  and  we  know  that  the  adjoining  ground,  not  reported  upon, 
also  contains  as  much  more?" — ^A.  i  heard  something  about  a 
tunnel  afterwards,  but  whether  it  was  before  or  after  that  I  don't 
know.  I  had  understood  that  at  this  place  that  this  was  only  in  the 
way  of  a  general  development.  That  would  be  my  way  of  regarding 
it,  and  for  that  purpose  I  would  be  perfectly  willing  to  contribute 
anything  that  would  benefit  in  that  general  way  the  exploration, 
to  explore  the  country,  to  find  the  different  dips,  spurs,  and  angles, 
and  all  that  same  thing  in  connection  with  the  coal,  as  to  how  it 
was  laying  and  the  course  of  its  seams. 

Q.  You  knew  you  had  only  160  acres  of  land? — A.  I  did. 

Q.  And  when  he  spoke  of  "  our  CTOund  lying  between  Trout  and 
Clear  creeks  "  did  you  understand  that  was  your  160  acres? — ^A.  My 
claim  is  on  Clear  Creek,  I  think. 

Q.  But  you  did  not  have  any  idea,  did  you,  that  your  claim  lay  on 
both  these  creeks? — ^A.  No. 

Q.  Or  stretched  out  between  them  all  the  way  ? — A.  No. 

Q.  Or  that  your  land  alone  containai  100,000,000  long  tons  of 
coal? — ^A.  No. 

Q.  The  next  succeeding  paragraph  savs :  "  Mr.  Hawkins  finds  four 
of  our  claims  of  but  little  value  for  coal,  so  far  as  can  be  ascertained 
at  the  i)resent  time,  but  as  they  contain  heavy  timber,  recommends 
their  being  held  for  that  purpose.  I  have  located  four  other  claims 
on  the  dip  of  the  coal  measures,  so  no  one  will  be  any  the  loser 
thereby."  How  did  that  impress  you,  Mr.  White? — ^A.  Well,  at  the 
time  I  did  not  know  just  what  claims  they  were. 

Q.  You  did  not  know  what  four  claims  he  referred  to  as  "  four  of 
our  claims?  " — A.  No;  I  did  not  know  what  claims  they  were. 

Q.  You  don't  know  whether  your  claim  was  one  of  &em  or  not? — 
A.  Not  at  that  time. 

Q.  The  first  paragraph  of  the 'next  succeeding  page  contains  as 
follows:  "  You  are  already  advised  we  are  holding  considerable  trnot 
of  land  for  timber,  which  we  will  require  in  large  quantities.  There 
is  no  law  in  Alaska  for  acquiring  the  title  to  timner  lands,  and  conse- 
quently would  consider  it  justifiable  to  try  to  secure  some  cheap  scrip 
and  coVer  all  we  can  before  beginning  any  very  extensive  operations.' 
What  was  your  understanding  of  that  staternent? — ^A.  At  that  time 
I  did  not  imderstand  it.    I  learned  afterwards  about  it,  though. 

Q.  Did  you  in  any  way  get  the  idea  that  Mr.  Cunningham  was 
laboring  under  the  imprevssion  that  he  was  representing  an  associa- 
tion of  persons  ? — ^A.  Not  at  all. 

Q.  You  never  asked  Mr.  Cunningham  what  he  meant  by  those 
things,  did  you? — A.  I  did. 

Q.  Did  he  make  any  explanation  to  you? — A.  He  did. 

Q.  State  what  that  explanation  was. — A.  In  reference  to  what  you 
have  there? 
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Q.  All  of  these  last  questions  that  I  have  read  to  ^ou  about  the  four 
claims  being  found  to  be  of  little  value  by  Mr.  Hawlans  and  would 

Mr.  HnoHES.  Just  put  them  one  question  at  a  time,  so  he  can  make 
an  explanation.    One  relates  to  one  matter  and  one  to  another. 

A.  The  first  time  I  met  Mr.  Cunningham  after  the  receipt  of  this 
letter  I  said :  ^'  Clarence,  whose  claim  is  that  that  is  to  be  designated — 
whose  claims  are  they  to  be  designated  as  timber  lands?" ^  "Oh,"  he 
said.  "  they  are  not  yours.  Yours  are  above  that;  that  timber  is  in 
the  lower  tier  of  claims." 

Q.  Did  he  explain  to  you  for  whom  he  proposed  this  should  be 
held,  for  whose  benefit? — A.  No;  I  do  not  think  he  knew  whose 
claims  they  were,  myself,  at  the  time. 

Q.  You  nave  not  answered  my  question. — ^A.  T  beff  your  pardon. 

Q.  I  say,  did  he  explain  to  you  for  whose  benent  he  proposed  to 
take  and  hold  them? — A.  He  did  not. 

Q.  Now,  in  respect  to  the  statement  which  was  read  to  you  from 
page  3  in  regard  to  the  acquisition  of  timber  lands,  did  he  make 
any  explanation  to  you  in  regard  to  that  statement? — A.  He  did; 
yes,  sir.  He  came  to  me— he  asked  me— I  didn't  ask  him  about  it. 
There  was  some  valuable  saw  timber  adjacent  to  the  claims  up 
there 

Mr.  Hughes.  You  say  he  said  there  was? 

A.  Yes ;  he  said  there  was,  and  that  the  only  way  that  title  could 
be  secured  was  to  scrip  the  land.  I  Imew  the  development  of  Alaska, 
and  the  development  of  that  whole  country  would  require  timber, 
and  that  the  demand  for  timber  would  be  a  very  good  one  in  the 
future,  and  we  talked  the  matter  over,  and  I  agreed  to  take  some  of  it, 
with  the  understanding  that  the  scrip  would  be  of  the  proper  quality. 
I  think  the  term  usecf— I  don't  know  much  about  scrip — was  to  be 
approved  scrip,  so  afterwards  there  could  be  no  question  as  to  the 
title.  I  was  aware  that  the  city  of  Wallace  had  scrip  afterwards 
found  to  be  faulty,  and  revoked,  and  they  got  into  a  big  lawsuit  over 
it,  which  I  did  not  care  anything  about  and  I  was  not  looking  for. 

Q.  Well,  did  you  propose  that  he,  then,  or  that  vou  acquire  some 
particular  tract  of  land,  or  did  you  go  in  there  with  other  persons 
or  associate  yourself  with  other  persons  for  the  acquisition  ox  tracts 
of  timber  he  mentioned  here? — ^A.  No,  sir;  it  was  my  own  personal 
investment. 

Q.  Is  that  a  single  tract? — A.  The  amount  had  not  been  designated. 
That  was  to  be  designated  by  the  value  of  the  scrip,  because  I  did 
not  know  how  much  of  an  investment  I  wanted  to  make,  and  I  could 
not  ascertain  that  without  I  found  out  what  the  scrip  cost. 

Q.  You  were  to  have  no  associates  in  that  investment? — A.  No; 
not  any.    It  was  particularly  a  personal  investment. 

Q.  i  have  here  two  more  papers  which  are  submitted  in  evidence 
marked  "  Government  Exhibits  8  and  9,"  and  I  will  ask  you  to 
examine  those  and  state  whether  you  received  those  papers,  or  copies 
of  them. — ^A.  Yes;  I  probably  did. 

Q.  When  these  papers  came  into  your  possession,  did  they,  with  the 

Previous  statements  that  you  had  received,  indicate  to  you  that  Mr. 
Cunningham  was  keeping  a  common  account  for  all  of  you,  and  mak- 
ing expenditures  from  mat  common  fund  for  the  benefit  of  all  of 
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you  ? — A.  I  did  not  scrutinize  the  account,  and  I  did  not  figure  out 
the  amount  of  the  cost 

Q.  You  did  not  see  any  separate  account  being  kept  for  you ! — ^A. 
There  was  no  account. 

Q.  There  was  no  separate  account  kept  for  you ! — ^A.  Naturally  the 
items  of  the  amount  of  payments  I  was  making  that  was  shown  upon 
this  statement 

Q.  I  want  to  call  your  attention  to  this  language  in  Government 
Exhibit  9,  on  the  second  page,  reading  as  follows : 

RaUroad  and  terminal  account  has  been  increased  by  new  anrveys  found  nec- 
essary. This  wiU  be  explained  in  accompanying  letter.  Timber-land  account 
consists  of  sury^  made  in  full  1,600  acres  of  timber  land  adjacent  to  our  coal 
claims.  It  is  our  intention  to  secure  title  to  this  land  by  soldiers'  additional 
homestead  scrip,  which  has  been  approved.  Water-right  account  is  sum  ex- 
pended for  water  right  at  Lake  Kushtaka  for  power  purposes. 

Did  you  know  anything  about  that  account  you  have  mentioned 
there?  Were  you  ever  shown  them  by  Cunningham,  or  did  you  ever 
ask  him  for  any  explanation  ? — ^A.  No ;  I  never  asked  for  any  kind  of 
an  explanation.  I  might  say,  I  have  known  Mr.  Cunningham  for 
so  long  and  I  had  such  an  opportunity  for  knowing  him  in  so  many 
phases  of  his  character  and  his  habits ;  he  was  a  man  who  was  a  very 
mipulsdve,  bright  man,  and  had  an  active  mind,  and  he  was  up  in 
that  country  alone,  practically  so,  probably  in  the  association  of  In- 
dians, and  on  the  receipt  of  these  thmgs  here,  knowing  him  so  well  as 
I  did,  I  re^rded  this  as — ^well,  as  being  visionary  you  might  say,  more 
than  anything  else.  He  did  not  have  any  power  of  attorney  te  in  any 
way  act  for  me  for  all  this  timber  and  railroad  building  and  all  that 
sort  of  thin^.  All  that  he  had  te  do  for  me  was  to  bring  through  to 
patent  my  (uaim;  he  simply  had  a  power  of  attorney  to  perform  that 
one  act,  and  outside  of  the  expenditure  of  money  for  something  that 
was  to  aid  my  particular  ground  or  claim  and  benefit  that  was  all 
there  was  or  was  all  that  I  considered  in  my  mind. 

Q.  You  were  full  of  trust  and  confidence,  and  didn't  think  any  ex- 
planation was  necessary  ? — ^A.  I  did  not  pay  any  attention  to  it  I 
thought  it  was  one  of  his  great  big  ideas,  and  the  mere  fact  that  was 
coming  to  me  I  paid  no  attention  to  it.  I  regarded  it  as  visionary, 
and  that  is  all  I  thought  of  it ;  that  is  it  exactlv.  I  did  not  have  money 
to  ^o  into  all  those  sorts  of  things,  and  I  paid  no  attention  to  them. 

Q.  How  long  did  your  conference  with  Mr.  Jones  and  Mr.  Glavis 
continue? — ^A.  How  long  did  it  continue? 

Q.  At  the  time  you  executed  the  affidavit  you  have  identified 
here? — A.  Oh,  some  little  time.  We  were  in  the  office  some  little 
time  and  went  to  Mr.  Gray's  office  from  there,  and  immediately  after 
signing  it  I  left  that  office. 

Q.  You  stated  that  you  rejected  the  first  two  drafts  which  they 
presented  to  you? — ^A.  I  say  that  I  am  not  positive  as  to  whether 
there  were  two  or  three. 

Q.  You  did  sign ^A.  I  did  sign  an  affidavit. 

Q.  And  swear  to  the  one  here  in  evidence? — ^A.  Yes,  sir. 

Q.  And  you  also  stated  before  you  signed  this  that  you  went  with 
Mr.  Glavis  and  Mr.  Jones  to  the  office  of  Mr.  Gray? — ^A.  I  did. 

Q.  Did  you  there  further  consider  and  confer  with  him  concerning 
the  aspect  and  import  of  that  affidavit? — ^A.  I  did, 

Q.  And  then  signed  it? — ^A.  Yes,  sir. 
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Q.  You  yourself  found  no  language  in  it  that  was  not  of  plain 
meaning A.  Certainly  not,  because  I  expressly  dictated  it  myself. 

Q.  And  there  was  no  statement  contained  in  it  that  you  did  not 
understand  ? — ^A.  No ;  tiiere  was  not. 

Q.  And  you  were  not  persuaded  by  any  misrepresentations  made  to 
you  by  Mr.  Glavis  and  Mr.  Jones  concerning  the  making  of  this 
affidavit? — ^A.  It  was  my  own  affidavit  that  was  si^ed.  The  others 
were  framed  up — I  won't  say  the  others  were  &amed  up  either. 
They  came  to  me  already  prepared. 

Q.  Did  Mr.  Cunningham,  as  your  attorney  in  fact,  ever  advise  vou 
as  to  the  extent  and  character  of  the  in^rovements  which  he  had 
created  on  your  coal-land  location  ? — ^A.  He  did. 

Q.  Do  you  remember  what  he  said  to  you  tiiose  improvements  were, 
arid  if  so,  state  as  near  as  you  can  what  he  said? — A.  No;  I  can  not 
say  as  to  any  more  than  I  had  understood  from  Mr.  Cunningham 
that  there  was  cuts,  plenty  of  coal  developed,  which  I  found  after- 
wards on  the  map. 

Q.  Any  tunnels,  so  far  as  you  can  recall? — ^A.  I  don't  think  there 
is ;  I  don't  know  whether  there  is  or  not. 

Q.  The  work  was  confined  to  open  cuts  and  trails? — ^A.  Well,  I 
could  not  say  as  to  that,  but  I  know  there  was  coal  exposed. 

Mr.  PuGH.  I  believe  that  is  all. 

Bedirect  examination  by  Mr.  Ht7GHEs: 

Q.  When  you  say  you  knew  there  was  coal  exposed,  you  mean  that 
you  were'  informea  by  Mr.  Cunningham  that  that  was  a  fact?  You 
were  never  there  yourself? — ^A.  No;  I  never  was  there  myself 

Mr.  Hughes.  l5f ow,  I  would  like  to  have  you  wait  until  I  finish  the 
question.  Otherwise  you  answer  a  question  wrong.  For  instance, 
you  were  asked  by  Mr.  Pugh  whether  you  consulted  with  Mr.  Gray 
about  the  lan^iage  of  this  affidavit,  and  advised  with  him  before 
signing  it;  ana  hence  now  I  want  to  ask  you: 

What  is  the  fact,  referring  to  your  answer — I  think  your  answer 
there  was  made  in  the  affirmative  before,  probably,  the  question  was 
fully  asked  by  Mr.  Pugh.  What  is  the  fact  about  what  advice  you 
took  of  Mr.  Gray  at  the  time  you  went  there? — ^A.  I  did  not  take  any 
advice  from  Mr.  Gray  then;  I  did  not  go  to  consult  him  as  an 
attorney. 

Q.  I  think  it  is  not  very  material  to  the  answer,  but  the  question  I 
want  to  ask  was,  that  when  you  arrived  at  Mr.  Gray's  office  Mr.  Glavis 
and  Mr.  Gray  recognized  one  another? — ^A.  I  stated  to  Mr.  Gray,  the 
gentlemen  represented  themselves  to  be  from  the  Interior  Department, 
and  here  is  an  affidavit  they  wanted  signed.  ^  Mr.  Gray  said  he  knew 
Mr.  Glavis^  that  is  all  right.  If  the  affidavit  is  true,  there  is  no  ob- 
jection to  signing  it.  And  that  was  all  there  was  to  it  I  did  not  go 
to  him  to  ts^e  any  legal  advice. 

Q.  Now,  Mr.  White,  in  speaking  of  the  matter  of  compensation  to 
Mr.  Cunningham,  in  answer  to  a  question  which  ha$(  been  propoimded 
to  you  on  cross-examination,  I  unaerstood  you  to  say  that  you  had  no 
talk  with  him  or  anyone  else  relating  expressly  to  that  subject? — ^A.  I 
did  not. 

Q.  I  will  ask  you  at  this  time  when  you  went  into  this  matter  and 
made  your  payment,  as  well  as  at  a  subsequent  time,  before  you  re- 
ceived your  statement  showing  that  he  charged  the  item,  if  you  un- 
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derstood  that  the  payment — ^that  your  payment  that  you  made  in  the 
beginning,  of  $1,600,  and  payments  made  or  expected  to  be  made  in 
the  future,  would  include  all  expenses  and  embrace  the  compensation 
which  Mr.  Cunningham  was  to  charge  for  his  personal  services,  as 
well  as  what  was  diarged  for  men  employed  by  him,  and  other  ex- 
penses?— ^A,  Yes,  sir. 

Q.  If  Mr.  Cunningham  had  taken  up  the  matter  with  you  person- 
ally and  discussed  the  question^  would  you,  in  the  line  of  your  Knowl- 
edge with  him,  and  your  aoquamtance  with  him,  if  the  question  of  his 
salary  and  compensation  had  come  up,  would  you  have  left  it  to  him 
just  as  you  did  leave  it  to  him? — ^A.  Yes;  knowing  him  as  I  do,  I 
would  have  left  it  entirely  to  him. 

Mr.  Sheridan.  Mr.  Hughes,  pardon  me  for  interrupting,  but  we 
would  like  to  invite  attention  to  the  calling  for  a  conclusion  of  what 
a  witness  would  have  done  and  not  testifying  to  what  he  did  do. 

Mr.  HuQHES.  I  recognize,  Mr.  Commissioner,  it  is  always  possible 
to  object  to  a  question^  but  I  submit  that  the  time  to  make  an  argu- 
ment is  when  the  case  is  submitted  to  the  department. 

Q.  Mr.  White,  you  have  been  asked  questions  of  what  you  consid- 
ered— what  your  ideas  were  in  the  beginning  as  to  the  development  of 
this  property,  and  I  think  you  have  stated  that  you  did  not  have  any 
idea  on  that  subject  at  that  time? — ^A.  Did  not  discuss  it. 

Q.  When  you  went  into  this  matter,  and  made  this  location,  what 
was  your  expectation  with  respect  to  the  nature  and  character  of  the 
investment  that  you  were  making? — ^A.  The  investment?     • 

Q.  Well,  with  respect  to  the  matter,  if  at  all,  you  might  realize 
upon  it,  wnat  was  your  idea? — ^A,  My  idea? 

Q.  Your  idea  has  been  called  for,  and  I  ask  you  now  to  state  what 
it  was,  if  vou  recall  it,  at  the  time  you  went  into  it. — ^A.  WeU,  that 
it  would  be  ultimately  probably  quite  a  valuable  asset,  and  I  had 
spoken  to  Mr.  Johnson,  I  think,  talking  about  this,  that  this  was 
going  to  be  something  that  would  require  a  very  large  expenditure, 
and  I  believed  it  would  be  one  of  the  tnings  you  want  to  put  away  in 
your  strong  box  and  leave  for  Jack,  which  is  my  boy's  name. 

Q.  Now,  you  say  that  some  time  after  receiving  this  Government 
Exhibit  6  you  saw  Mr.  Cunningham  ? — ^A.  Yes,  sir. 

Q.  You  had  conversations  with  him  in  which  you  asked  him 
whether  your  claim  was  included  in  one  of  the  poor  claims  referred 
to,  and  he  told  you  it  was  not? — ^A.  Yes,  sir. 

Q.  And  you  also  stated  that  it  was  at  that  same  time  you  had  the 
conversation  you  have  described  ? — A.  Yes ;  the  same  time. 

Q.  In  that  conversation,  which  I  do  not  care  to  have  you  go  into 
further  than  the  question  I  was  about  to  ask;  I  don't  care  to  go  over 
the  ground  again ;  but  in  that  conversation  was  there  anything  said 
by  Mr.  Cunningham  respecting  the  idea  or  the  purpose  of  acc^uiring 
these  claims,  and  of  your  investing  money  in  them  with  a  view  oi 
holding  them  in  conjunction  with  any  otner  entrymen? — ^A.  There 
was  not. 

Q.  Or  for  any  common  use  ? — ^A.  Not  at  all. 

Q.  Was  it  proposed  to  you,  or  considered  by  you  in  any  other 
respect  than  that  of  a  personal  investment? — ^A.  It  was  not. 

Q.  Referring  to  these  matters  which  were  spoken  of  here  by  Mr. 
Cunningham  of  this  character  with  respect  to  the  possible  construc- 
tion of  a  tunnel  or  other  work  of  that  kind,  I  will  ask  you  whether 
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you  gave  them  any  consideration;  and  if  no,  why  not? — ^A.  Not 
serious  at  all. 

Q.  Well,  why  not?  That  is  a  part  of  my  question. — ^A.  I  didn't 
want  to  TO  into  the  development  of  the 

Q.  Did  you  answer  that  or  did  you  respond  to  that  in  any  way  ? — 
A.  Did  not  respond  to  that 

Q.  At  any  time  ? — ^A.  Yes ;  I  did. 

Q.  What  response  did  you  make? — ^A.  While  Cunningham  was  in 
Wallace  he  talked  about  taking  an  air  compressor  and  machinery 
up  there  for  the  purpose  of  driving  a  tunnel,  which  I  expressly  ob- 
jected to,  seriously,  and  refused  to  take  anv  part  in  it. 

Q.  Now,  as  to  the  statements  of  this  character  contained  in  this 
paper,  did  you  consider  at  the  time  that  Mr.  Cunningham  was  likely 
to  attemnt  to  do  anything  of  that  sort  and  incur  any  expenditure  of 
that  kind  ? — ^A.  I  did  not. 

Q.  Had  you  ever  given  him  any  authority  to  do  so  or  given  hun 
any  authority  other  than  that  contained  in  your  power  of  attorney  ? — 
A.  None  whatever. 

Mr.  Hughes.  I  think  that  is  all,  Mr.  Commissioner,  and  as  it  is 
noon  time  and  time  for  adjournment,  if  I  think  of  anything  else 
during  the  noon  hour  I  want  the  privilege  of  asking  it.  I  do  not 
think  I  shall.    I  think  that  is  all. 

Mr.  PuGH.  I  have  just  one  or  two  more  questions. 

The  Commissioner.  You  may  proceed. 

Recross-examination  by  Mr.  Pugh  : 

Q.  You  state  that  you  did  not  go  to  Mr.  Gray  in  his  capacity  as 
attorney? — A.  No. 

Q.  What  capacity  did  you  go  to  seek  and  consult  with  him? — ^A. 
Mr.  Gray  and  I  are  very  warm  personal  friends,  and  had  I  wanted 
an  attorney  for  anything  I  would  have  gone  to  Mr.  Gray. 

Q.  Why  did  you  go  to  him  in  this  instance? — ^A.  I  went  to  him 
to  find  out  from  him,  get  his  knowledge — ^knowin^  that  he  was  very 
well  informed — and  to  find  out  who  Mr.  Glavis  was.  That  was 
really  my  intention,  to  find  out  who  these  two  men  were,  Mr.  Glavis 
and  Mr.  Jones. 

Q.  Did  you  show  him  the  affidavit? — ^A.  Yes,  sir. 

Q.  In  other  words,  you  knew  he  was  both  an  attorney  and  your 
personal  friend,  and  you  wanted  his  advice?— A.  I  did  not  want  his 
advice  at  all.    All  I  wanted  was  his  recognition  of  these  men. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
until  2  o'clock  p.  m.,  December  9, 1909.) 

December  9, 1909 — 2  p.  m, 

INQUIRY  RESUMED. 

Appearances :  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh, 
counsel  for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P. 
Gray,  counsel  for  the  claimants. 

WALTER  B.  MOORE,  a  witness  called  on  behalf  of  the  claimants, 
after  being  first  duly  sworn  by  the  conmiissioner,  testified  as  follows : 

Direct  examination  by  Mr.  Hughes: 
Q.  What  is  your  full  name? — ^A.  Walter  B.  Moore. 


486  OTJNNIKGHAM  COAL  EKTBIES. 

Q.  Where  do  you  reside  ? — ^A.  Portland,  Oreg. 

Q.  What  is  your  business? — ^A.  I  am  now  engaged  in  the  irri- 
gation business  in  the  Willamette  Valley. 

Q.  How  long  have  you  been  engaged  in  that  business  ? — ^A.  About 
two  years. 

Q.  Beginning  early  in  the  year  1907? — ^A.  About  that  time,  yes; 
some  time  in  the  spring  of  the  year  1907. 

Q.  Prior  to  that  time  what  was  your  business? — ^A.  Stockholder 
in  the  Baker-Boyer  National  Bank  in  which  my  father,  Miles  C. 
Moore,  is  president,  and  having  interests  in  farms. 

Q.  Were  you  engaged  in  any  other  business  prior  to  becoming 
interested  in  the  irri^tion  project  of  the  Willamette  Valley? — A. 
I  have  been  engaged  m  the  mining  business  for  a  good  many  years, 
off  and  on. 

Q.  Mr.  Moore,  you  are  a  son,  you  say,  of  Grovemor  Moore,  a  wit- 
ness in  this  case,  and  a  brother  of  Frank  Moore,  who  has  also  testi- 
fied?— ^A.  Yes. 

Q.  Mr.  Moore,  did  you  have  any  conversation  with  Mr.  Cunning- 
ham in  the  winter  of  1903  in  relation  to  certain  coal  measures  in  what 
was  then  known  as  the  "Controller  Bay"  district  in' Alaska? — A. 
Yes,  sir. 

Q.  Where?— A.  At  Walla  Walla. 

Q.  Who  was  present? — ^A.  Mj  father. 

Q.  Had  you  ^own  Mr.  Cunningham  prior  to  that  time? — A.  Yes. 

Q.  You  may  state  briefly  what  conversation  occurred  there  so  far 
as  related  to  these  coal  measures,  and  the  matter  of  your  taking  a 
claim? — A,  Well,  Mr.  Cunningham  came  into  mv  father's  office  and 
told  us  that  he  had  been  to  Alaska  and  discovered  some  coal  up  there 
and  talked  tiie  matter  over  with  us  at  considerable  length,  and  after 
having  discussed  it,  asked  us  if  we  didn't  each  one  want  to  take  a 
claim  there. 

Q.  What,  if  anything,  did  you  say? — ^A.  I  didn't  hear  you. 

Q.  What,  if  anything,  did  you  say? — ^A.  Wh^,  I  was  in  favor  of 
taking  a  claim,  but  my  father  said  he  had  a  friend  in  Seattle,  Mr. 
C.  J.  Smith,  who  was  a  coal  man  and  had  had  considerable  experi- 
ence in  coal  and  thought  we  better  wait  until  he  had  referrea  the 
matter  to  him,  and  I  think  he  gave  Mr.  Gunninffham  a  letter  of  intro- 
duction to  Mr.  Smith  and  subsequently  he  told  me  Mr.  Smith  had 
talked  the  matter  over  with  Mr.  Cunningham  and  said  he  thought 
it  was  all  right. 

Q.  Did  you  then  notify  Mr.  Cunningham  that  you  would  take 
a  claim:  adviscJ  him  to  locate  a  claim  for  you? — ^A.  Yes. 

Q.  Was  there  anything  said  in  this  conversation,  Mr.  Moore,  about 
the  expenses;  was  the  subject  of  expenses  discussed? — ^A.  No;  no. 

Q.  Do  you  remember  anything  being  said  at  that  time  about  the 
amount  oi  money  that  you  would  be  called  upon  to  advance  in  tihe 
first  instance? — ^A.  Yes;  he  said  that  he  thought  it  would  require 
something  like  $400  or  $500  to  make  the  trip  up  there  and  investi- 
gate the  claims  up  there. 

Q.  Do  you  remember  anything  being  said  in  that  connection  about 
buying  off  whatever  rights  certain  prospectors  claimed  there;  do  you 
recall  that? — A.  Yes;  he  said  there  were  some  squatters  on  this  land 
and  tliey  would  have  to  be  paid  off. 
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Q.  Did  he  say  anything  about  whether  he  was  going  to  take  a 
claim  himself? — ^A.  les. 

Q.  Locate  a  claim  for  himself? — A.  Yes. 

Q.  Anything  about  whether  he  was  intending  to  get  others  to 
locate  through  him  at  the  same  time  ? — ^A.  Tes. 

Q.  Mr.  Moore,  after  learning  that  Mr.  Smith  had  decided  that  he 
would  take  a  claim,  did  you  notify  Mr.  Cunningham  that  you  would 
take  a  claim? — ^A.  Tes. 

Q.  Did  you  send  him  the  money  that  he  had  indicated  he  would 
reouire  in  the  first  instance  ? — ^A.  Yes ;  I  think  I  sent  him  $500. 

Q.  What  was  the  next  information  you  had  in  regard  to  the  mat- 
ter, do  you  remember? — ^A.  No;  I  don't  remember  the  next  informa- 
tion I  receiyed. 

Q.  I  think  it  has  been  disclosed  in  the  testimony  of  this  case  that 
Mr.  Cunningham  came  out  again  in  the  spring,  after  haying  gone 
up  there,  and  made  some  locations,  includin^yours,  and  that  he  was 
at  Walla  WaUa  when  he  saw  Mr.  Baker.  vVere  you  there  at  that 
time? — ^A.  Yes;  I  was  there  at  the  time. 

Q.  Did  you  see  the  coal  that  he  had? — ^A.  Yes. 

Q.  What  conyersation  did  you  haye,  if  any,  with  him  at  that 
time? — ^A.  I  don't  remember  the  conyersation  I  had  with  him  at  that 
time. 

Q.  Were  you  present  when  he  was  talking  with  Mr.  Baker? — ^A. 
Yes. 

Q.  And  heard  whateyer  conyersation  was  there,  did  you  ? — ^A.  Yes. 

Q.  Do  you  remember  now,  refreshing  your  memory,  as  to  things 
that  occurred  in  that  conyersation  as  to  whether  or  not  anjrthing 
was  said  by  Mr.  Baker  to  Mr.  Cunningham  as  to  what  would  be  the 
probable  total  expense  of  securing  one  of  these  claims? — ^A.  He  said 
he  thought  the  expense  would  be  oetween  $2,500  and  $32000. 

Q.  Now,  when  was  the  next  time  that  you  saw  Mr.  Cunningham, 
that  you  recall  ? — ^A.  I  don't  remember  that. 

Q.  Do  you  recall  whether  you  saw  Mr.  Cunningham  again  prior 
to  the  time  when  you  executed  the  power  of  attorney  to  himf — ^A. 
Yes;  I  think  that  I  saw  Mr.  Cunningham  before  I  executed  that 
power  of  attorney,  but  I  can't  say  positiyely. 

Q.  In  any  conyersation  you  fiaa  with  Mr.  Cunninriiam  prior  to 
the  execution  of  this  i)ower  of  attorney,  to  which  I  naye  referred, 
was  there  anything  said  between  you  and  him  with  respect  to  his 
hayingany  interest  in  the  location  made  for  you? — ^A.  No,  sir. 

Q.  Was  there  anything  said  in  respect  to  any  purpose  to  ultimately 
form  a  corporation  and  transfer  your  claim  with  the  claims  of  the 
other  entrymen  to  that  corporation  ? — A.  No. 

Q.  Was  there  anything  said  from  which  you  understood  that  in 
making  this  location  anybody  would  haye  any  interest  in  it,  directly 
or  indirectly,  but  yourself  ? — ^A.  No. 

Q.  Or  tliat  you  would  be  under  any  obligation  to  hold  it  for  the 
benefit  of  any  company  or  association  of  persons  or  of  any  indiyidual 
other  than  yourself? — ^A.  No. 

Q.  I  show  you  now  a  power  of  attorney  which  appears  in  the 
files — ^the  goyemment  files — designated  as  coal  entry  No.  28,  and  ask 
you  if  the  name  Walter  B.  Moore,  subscribed  thereto,  is  your  signa- 
ture?— ^A.  It  is. 
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Q.  Acknowledged  by  you  on  the  29th  day  of  October,  1904,  before 
W.  D.  Gregory,  was  it? — ^A.  Yes. 

Q.  I  call  your  attention  to  the  affidavit  attached  to  the  power  of 
attorney  and  ask  you  if  that  is  your  signature?  [Hands  witness 
paper  J — ^A.  It  is. 

Q.  It  was  sworn  to  on  the  29th  of  October  before  the  same  notarj 
public? — A.  Yes,  sir. 

Q.  Mr.  Moore,  in  this  affidavit  you  said,  among  other  things,  that 

you— 

Make  entry  for  my  own  use  and  benefit,  and  not  directly  or  indirectly,  for  tlie 
use  or  benefit  of  any  other  party. 

Was  that  statement  a  true  statement  at  the  time  it  was  made? — A 
It  was. 

Q.  Do  you  remember  from  whom  you  received  the  power  of  at- 
torney and  affidavit  to  be  executed?  Give  your  best  recollection  on 
the  subject. — A.  Well,  I  suppose  it  was  sent  to  me  by  Mr.  Cunning- 
ham.   I  can't  remember. 

Q.  Did  you  return  it' to  him  after  the  execution;  return  both  of 
those  papers  to  him  after  its  execution  ? — ^A.  Yes. 

Q.  At  the  time  of  execTiting  these  two  papers,  the  power  of  at- 
torney and  the  affidavit,  did  you  have,  or  had  you  prior  thereto,  had 
any  conversation  with  any  other  person  relative  to  the  organization 
of  any  company  which  should  thereafter  take  over  this  dami  in  con- 
nection with  oUier  claims? — ^A.  I  did  not. 

Q.  Did  you  have  any  conversation  with  any  person  relative  to 
holding  this  claim  for  the  benefit  of  any  association  or  persons,  or 
any  other  person  than  yourself? — A.  I  did  not. 

Q,  You  did  not  have  any  understanding  or  agreement,  express  or 
impliexi,  with  reference  to  the  use,  or  mining,  or  operation  of  this 
claim  in  conjunction  with  any  other  claims,  or  pursuant  to  which 
anybody  should  have  any  interest  in  the  claim  itself  or  in  the  fruits 
of  operating  it? — A.  I  did  not. 

Q.  Had  anything  ever  been  said  to  you  on  that  subject  by  Mr. 
Cunningham,  or  had  any  other  person? — A.  No. 

Q.  Prior  to  the  date  of  the  signing  of  this  power  of  attorney  and 
affidavit? — A.  No. 

Q.  Mr.  Moore,  for  the  purpose  of  refreshing  your  recollection,  if, 
after  your  conversation  with  Mr.  Cunningham,  you  had  any  con- 
versation with  your  -brother  Robert  with  rererence  to  his  taking  any 
interest  in  this  claim? — ^A.  Yes. 

Q.  What  was  that? — A.  I  talked  the  matter  over  with  him  and 
asked  him  if  he  wanted  to  go  in  with  me  on  this  location,  and  he  said 
that  he  did. 

Q.  Did  he  pay  you  one-half  of  this  sum  you  had  advanced? — A. 
He  did. 

Q.  And  join  with  you  in  making  any  subsequent  payments  that 
were  drawn  on  you  by  Mr.  Cunningham? — ^A.  Yes. 

Q.  Now,  at  the  tinie  you  received,  or  prior  to  receiving  this  power 
of  attorney  and  affidavit,  did  your  brother  Robert  still  remain  inter- 
ested in  any  way  with  you  in  this  matter? — A.  I  didn't  understiind 
the  question. 

^Question  read.) 

A.  Beginning  at  the  time  I  made  the  power  of  attorney! 
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Q.  Yes. — A.  No.  Prior  to  that  time  I  had  said  to  him — no.  At 
the  time  I  received  this  affidavit  and  power  of  attorney  to  sign  I  dis- 
covered that  we  both  could  not  remain  in  the  claim,  so  one  of  us  had 
to  drop  out,  and  he  said  he  would,  and  so  I  bought  his  claim  from 
him ;  his  part  of  the  claim. 

Q.  And  paid  him  for  the  advances  he  had  made  ? — ^A.  Yes. 

Q.  From  that  time  on  did  he  ever  have  any  interest  with  you  in  this 
matter? — ^A.  No. 

Q.  And  aside  from  this  arrangement  that  you  have  stated  as  hav- 
ing been  made  with  your  brother,  did  you  ever  have  any  agreement 
with  your  brother  that  he  should  have  any  interest  in  the  claim  in 
Alaska? — A.  Absolutely  none. 

Q.  That,  you  say,  was  terminated  before  taking  this  claim? — 
A.  JL  es. 

Q.  I  mean  before  finally  executing  this  power  of  attorney  and 
affidavit? — ^A.  Yes. 

^  Q.  Now,  after  that  time  did  Mr.  Cunningham  draw  on  you  from 
time  to  time? — ^A.  Yes,  sir;  he  did. 

Q.  Did  you  pay  these  drafts? — ^A.  I  did. 

Q.^  I  call  your  attention  now  to  the  application  for  patent,  appear- 
ing in  the  same  government  files,  and  ask  you  if  that  is  your  signa- 
ture [hands  witness  paper]  ? — ^A.  It  is. 

Q.  It  was  sworn  to  by  you  in  the  county  of  King  on  the  2d  of 
February,  1906?— A.  Yes. 

Q.  You  were  at  Seattle  at  that  time,  were  you? — A.  I  was. 

Q.  Living  there  during  that  period  ? — ^A.  What  is  the  date  ? 

Q.  February,  1^06. — A.  Yes ;  I  think  I  was  living  at  Seattle  at  that 
time. 

Q.  In  this  application  you  made  the  following  statement: 

I  make  entry  for  my  own  nse  and  benefit,  and  not  directly  or  indirectly  for 
the  use  or  benefit  of  any  other  party.     * 

I  ask  you  what  is  the  fact  in  respect  to  that  statement? — ^A.  It 
is  true. 

Q.  Prior  to  the  time  of  swearing  and  signing  to  this  application 
had  you  had  any  conversation  with  Mr.  Cunningham  or  with  any  other 
of  the  entrymen  with  reference  to  the  subject  of  thereafter  at  any 
time  turning  over  your  claim  to  any  corporation,  organized  or  to  lie 
organized,  m  connection  with  any  other  claims,  or  at  all? — ^A.  I 
had  not* 

Q.  Did  you  have  any  conversation  with  Mr.  Cunningham  or  with 
cny  other  person  with  respect  to  holding  this  claim  for  the  benefit  of 
any  other  of  the  entrymen  or  any  association  to  be  formed  among 
them  or  for  the  purpose  of  any  future  joint  operation  of  your  claim 
in  conjunction  with  other  claims? — ^A.  I  did  not. 

Q.  Mr.  Moore^  I  do  not  find  among  these  files  any  affidavit  such  as 
has  been  denominated  in  these  proceedings  "  the  Love  affidavit."  I 
ask  you  if  you  recall  ever  having  received  or  executed  any  other 
affidavit  than  the  two  I  have  showed  you? — A.  I  do  not  remember 
of  having  received  anv  affidavit  of  this  nature. 

Q.  Of  the  nature  oi  the  Love  affidavit  ? — A.  No. 

Q.  Tou  have  heard  the  testimony  of  some  of  th^  other  witnesses 
in  regard  to  it? — ^A.  Yes. 
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Q.  Prior  to  the  issuance  of  your  final  certificate  then,  according 
to  your  best  recollection,  you  did  not  receive  any  other  affidavit  than 
the  two  I  have  shown  youf — ^A.  I  did  not. 

Q.  Did  you  forward  to  the  receiver  of  the  land  office  at  Juneau, 
Alaska,  the  purchase  price  of  your  coal  claim? — ^A.  Yes. 

Q.  Do  you  remember  what  sum  you  forwarded  to  him? — ^A-  I 
think  it  was  $1,600. 

Q.  Did  you  subsequently  receive  from  him  a  %nal  receipt  for  your 
coal  claim  f  I  show  you  a  duplicate  receipt  contained  in  the  govern- 
ment files  in  coal  entry  No.  28,  which  bears  date  April  23,  1907,  and 
it  is  sijgned  hj  P.  L.  Mullen,  receiver,  and  ask  you  if  you  received 
a  duplicate  of  this  paper? — A.  I  did. 

Q.  I  now  ask  you,  Mr.  Moore,  whether  at  any  time  prior  to  receiv- 
ing this  receipt  you  had  any  understanding  or  agreement  with  any 
of  the  entrymen  who  are  defendants  in  this  proceeding  or  with  any 
other  person  that  your  coal  claim  at  any  time  thereafter  should  lie 
transferred  by  you  to  any  company,  organized  or  to  be  organized, 
for  the  purpose  of  operation,  or  for  any  purpose? — A.  None  what^ 
ever. 

Q.  Did  you  have  any  understanding  or  agreement  with  any  per- 
son that  you  would  hold  this  claim  for  the  benefit  of  any  or  all  of 
the  other  entrymen  or  for  the  benefit  of  any  person  other  than  your- 
self, or  for  the  purpose  of  joint  operation  of  the  coal  mine? — ^A.  I 
did  not 

Q.  Or  for  any  purpose? — ^A.  I  didn't  get  that. 

Q.  I  add,  or  for  any  purpose? — ^A.  I  don't  understand  question* 

The  Commissioner.  Kead  the  question  to  him. 

(Question  read.) 

A.  No,  sir. 

Q.  Mr.  Moore,  evidence  has  been  introduced  in  this  case  to  the 
effect  that  there  was  a  meeting  of  certain  persons  who  had  made 
location  through  Mr.  Cunningham  of  coal  lands  in  Alaska,  which 
meeting  was  held  on  the  15th  of  May,  1907,  in  the  city  of  Spokane. 
Were  you  present  at  that  meeting? — ^A.  No. 

Q.  Did  you  ever  receive  a  copy  of  the  proceedings  of  the  meeting? 
I  show  you  for  the  purpose  of  enabling  you  to  answer  my  question, 
the  Claimants'  Exhioit  No.  3,  which  purports  to  be  a  minute  of  the 
proceedings  of  that  meeting.  Have  you  a  copy  of  that  [hands  wit- 
ness paper]  ? — ^A.  This  is  the  first  time  I  have  ever  seen  it  No,  I  did 
not. 

Q.  Did  you  subsequently  receive  a  deed  from  Mr.  Wakefield  to  be 
executed  to  the  Union  Trust  Company  ? — A.  I  did. 

Q:  Did  you  learn  at  that  time  from  anyone  what  was  the  purpose 
of  it,  or  anything  about  the  circumstance  of  such  a  meeting  being 
had  and  a  committee  being  appointed  ? — ^A.  Well,  I  didn't  learn  any- 
thing about  a  committee  being  appointed.  I  understood  that  the 
deed  was  for  the  purpose  of  the  formation  of  a  company. 

Q.  Mr.  Moore,  did  you  execute  the  deed  and  send  it  to  Mr.  Wake- 
field?—A.  I  did. 

Q.  I  show  you  a  copy  of  the  proceedings  of  a  meeting  held  in 
Spokane  on  the  16th  or  July,  Claimants'  Exhibit  No.  4,  and  ask  yon 
if  you  were  present  at  that  meeting  [hands  witness  paper]  ? — A.  I 
was  not. 
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Q.  It  is  stated  in  the  minutes  of  that  meeting  that  you  were  repre- 
sented by  proxy.  Do  you  recall  to  whom  you  gave  your  proxy,  or 
anything  aoout  it  ? — ^A.  I  may  have  given  a  proxy  to  someone,  but  I 
don't  recall  to  whom. 

Q.  Did  you  afterwards  learn  of  the  fact  that  your  father  and  Mr. 
Campbell  and  Mr.  Cunningham  had  been  appointed  a  committee  to 
go  to  Salt  Lake  to  negotiate  with  Mr.  Eccles  1 — ^A.  I  learned  about  it 
some  time  after  they  had  been  to  Salt  Lake  and  returned. 
'  Q.  Do  you  remember  how  long  afterwards? — ^A.  No,  I  can't  say  at 
this  time. 

Q.  Do  you  remember  from  whom  you  learned  it  ? — ^A.  I  think  from 
my  father. 

Q.  You  were  away  from  home ;  that  is,  you  were  living  away  from 
Walla  Walla  during  all  of  the  time  or  substantially  all  of  the  time 
covered  by  your  testimony  here  except  when  you  happened  to  be  at 
home  on  a  visit? — ^A.  Yes. 

Q.  And  either  met  vour  father  there  or  in  Seattle,  I  take  it  ?  Or 
Portland? — ^A.  I  think  it  was  Portland. 

Q.  Now,  what  information  did  you  receive  from  him  in  respect 
to  the  negotiations  at  Salt  Lake  ?— A.  I  don't  remember  very  clearly 
at  this  time,  but  I  remember  he  said  he  had  been  down  there. 

Q.  I  show  you  a  copy  of  Government  Exhibit  10,  and  ask  you  if  you 
ever  received  a  copy  of  that  paper  [hands  witness  paper]  ? — ^A.  No,  I 
have  never  seen  this  paper. 

Q.  When  you  were  talking  witii  your  father  in  regard  to  this  sub- 

t'ect,  which  you  say  you  think  was  at  Portland,  do  you  recall  whether 
le  told  you  anythm^  about  whether  or  not  this  proposition  had  been 
approved  by  the  other  entrymen,  or  whether  anything  had  come  of 
it  ? — A.  No,  he  said,  as  I  remember  it,  that  'nothing  had  come  of  it. 

Q.  Did  you  learn  from  him  then  or  did  you  subsequently  learn 
that  the  matter  had  fallen  throuj^h  entirely  ? — ^A.  I  did. 

Q.  You  did  not  execute  the  Glavis  affidavit,  I  believe,  either? — 
A.  No. 
Mr.  HuoHES.  That  is  all. 

Cross-examination  by  Mr.  Pugh: 

Q.  Have  you  said — I  don't  remember,  Mr.  Moore — ^what  time  you 
became  interested  in  the  Alaska  coal  fields? — ^A.  I  became  interested 
in  the  Alaska  coal  fields  at  the  same  time  my  father  did.  I  don't 
remember  the  date.    It  was  early  in  the  year  1903. 

Q.  Early  in  1908?— A.  Yes. 

Q.  It  was  through  Clarence  Cunningham  that  you  say  you  became 
interested? — ^A.  Yes.  ^  . 

Q.  Did  you  at  that  time  have  any  understanding  with  Mr.  Cun- 
ningham as  to  what  compensation  he  would  receive  for  his  services 
to  vou? — ^A.  I  had  none. 

Q.  You  stated  that  you  did  not  agree  to  give  him  any  part  of  your 
claim,  I  believe? — ^A.  I  beg  your  pardon? 

Q.  You  have  stated,  I  telieve,  that  you  did  not  agree  to  hold  any 

5 art  of  your  claim  for  him,  or  convey  any  part  of  it  to  him  ? — ^A.  I 
id  not. 

Q.  You  did  not  know  what  liability  you  would  rest  under  to  him 
on  that  account? — ^A.  No. 
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Q.  Did  Mr.  Cunningham,  at  the  time  he  sought  to  interest  you  in 
making  a  location  in  Alaska,  make  any  representation  to  you  con> 
oeming  any  plan  or  purpose  which  might  have  been  formed  by  any 
other  entrymen  or  entnrman? — ^A.  No;  he  did  not 

Q.  Just  wait  until  I  finish  the  question,  please.  (Continuing.) 
To  associate  their  claims  for  the  purpose  of  development? — A.  'So; 
he  did  not. 

Q.  Or  concerning  any  such  plan  for  the  future  operation  of  any 
mine  or  mines  which  might  be  opened  on  the  lands? — ^A.  No. 

Q.  You  knew  at  the  tmie  that  these  lands  were  in  a  region  remote 
from  any  means  of  transportation  and  valuable  only  for  coal  deposits, 
did  you  not? — ^A.  Yes. 

Q.  Did  you  have,  yourself,  any  plan  or  purpose  concerning  the 
union  or  association  of  your  lands  with  the  lands  to  be  acquired  by 
any  other  locator,  for  the  purpose  of  development? — A.  I  did  not. 

Q.  Mr.  Cunningham  didn't  say  anything  to  you  concerning  the 
ultimate  union  or  all  the  titles  which  you  and  the  other  entrymen 
might  acquire? — A.  No,  sir. 

Q.  For  the  operation,  enlargement,  and  disposition? — ^A.  No. 

Q.  He  made  no  representation  to  you  about  the  purpose  of  any 
other  entrymen  until  then? — ^A.  No. 

Q.  Did  he  at  that  time  disclose  to  you  the  name  or  names  of  any 
other  locator  or  locators  whose  land  was  in  that  locality? — ^A.  If 
he  did  I  don't  remember  it. 

Q.  You  did  know  that  your  father  was  interested,  I  suppose? — ^A. 
Yes. 

Q.  And  a  brother  of  yours? — ^A.  Yes.  No;  my  brother  was  not  in- 
terested at  that  time. 

Q.  Not  at  that  time? — A.  No, 

Q.  Then  you  don't  know  whether,  as  a  matter  of  fact 

Mr.  Hughes.  You  refer  to  his  brother  Frank,  I  suppose? 

Mr.  PuGH.  I  suppose 

A.  Which  brother  do  you  mean? 

Q.  Well,  I  asked  you  if  any  brother  was  at  that  time. — ^A.  No; 
neither  brother  was  interested  at  the  time. 

Q.  Neither  was? — A.  No. 

Q.  You  don't  know  whether,  as  a  matter  of  fact,  you  were  ac- 
quainted with  any  of  the  persons  who  had  then  made  locations  of 
such  coal  lands? — A.  No ;  I  think  none  of  them  had  made  locations  at 
the  time,  as  far  as  I  know. 

Q.  He  was  then  for  the  first  time  interesting  persons  in  making 
such  locations? — A.  Yes,  sir. 

Q.  Did  you  subsequently  learn  the  names  of  persons  who  had  made 
locations  of  land  in  that  district? — ^A.  I  don't  know  whether  they  had 
made  locations  at  that  time  or  not.  I  subsequently  learned  the  names 
of  nersons  who  had  made  locations  there. 

Q.  In  the  same  immediate  locality  in  which  yours  was  located? — 
A.  Yes. 

Q.  Did  you  have  any  meeting,  conference,  or  communication  of 
any  kind  with  any  of  these  persons  concerning  the  ultimate  disposi- 
tion to  any  title  which  you  or  they  might  acquire? — ^A.  Absolutely 
none. 

Q.  None  whatever  ? — A.  No, 
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Q.  Did  Mr.  Cunningham,  from  time  to  time,  advise  you  concerning 
the  operations  he  was  carrying  on  up  there,  ana  the  purpose  for  which 
he  was  making  expenditures? — ^A.  My  home  address  was  Walla 
Walla,  and  Mr.  Cunningham  probably  sent  me  reports  from  time  to 
time  there.  I  received  one  or  two  of  them,  or  saw  them  at  Walla 
Walla — ^I  can't  say  which — and  glanced  over  them;  but  I  never  paid 
any  particular  attention  to  them. 

Q.  I  am  going  to  ask  you  to  examine  a  paper  which  I  shall  now 
hand  you,  which  has  been  admitted  in  evidence  as  Government  Ex- 
hibit ^o.  5,  and  ask  you  to  state  whether  you  ever  received  that  paper 
or  a  ct>py  of  it,  Mr.  Moore  [hands  witness  paper]  ? — ^A.  If  I  did  I 
don't  recollect  it 

Q.  I  am  also  ^ing  to  ask  you  to  inspect  a  paper  which  I  now  hand 
you,  being  in  evidence  as  Government  Exhibit  No.  6,  and  ask  you  to 
state  whether  Mr.  Cunningham  ever  sent  you  that  paper  or  any  simi- 
lar paper  [hands  witness  paper]. — A.  No;  I  never  saw  that  paper  be- 
fore. 

Q.  In  a  like  manner  I  wish  you  to  examine  two  papers  now  handed  to 
you,  being  in  evidence  as  Government's  Exhibits  Nos.  8  and  9,  and  ask 
you  if  you  ever  received  copies  of  those  papers  [witness  examines 
papers]  ? — A.  Well,  I  may  have  seen  them,  out  I  don't  remember  it. 

Q.  You  don't  remember,  then,  of  ever  having  examined  or  having 
been  made  acquainted  with  the  contents  of  any  of  those  papers? — 
A.  No,  I  never  examined  any  of  them  very  carefully.  I  glanced  over 
one  or  two. 

Q.  You  have  stated,  however,  that  he  did  send  you  some  reports? — 
A.  I  stated  that  he  probably  sent  them  to  Walla  Walla.  I  don't  know 
whether  I  received  them  or  not. 

Q.  I  thought  you  said  they  had  been  forwarded  to  you? — A.  WeU, 
I  think  one  or  two  were  forwarded  to  me. 

Q  Did  you  ever  note  from  any  such  statement  or  report  that  you 
may  have  received  that  Mr.  Cunningham  was  ke^epin^  a  common  ac- 
count for  the  moneys  received  and  disl)ursed  on  behalf  of  all  of  the 
entrymen? — ^A.  No;  I  examined  them  very  carelessly  and  hurriedly, 
and  paid  very  little  attention  to  it  then. 

Q.  I  understood  you,  on  your  examination  in  chief,  to  state  that  you 
never  executed  an  affidavit  sent  to  you  by  Special  Agent  Love  ? — A.  I 
don't  remember  having  received  any  such  affidavit. 

Q.  I  am  going  to  ask  you  to  examine  the  letter  which  I  now  hand 
you  and  state  whether  or  not  that  is  your  signature  appended  to  it 
[witness  examines  paper]  ? — A.  Yes;  that  is  my  signature. 

Mr.  PuGH.  I  now  formally  offer  to  file  that  communication  in  evi- 
dence as  Government  Exhibit  No.  44. 

The  Commissioner.  Is  there  any  objection  to  the  offer? 

Mr.  Hughes.  No  objection  except  that  it  would  seem  to  me  that  if 
the  affidavit  was  a  proper  part  of  the  file,  both  the  letter  and  the 
affidavit  should  be  within  uie  files.  Neither  of  them  were,  and  I 
think  that  the  affidavit  ought  also  to  be  produced  if  the  letter  is 
produced. 

Mr.  Sheridak.  We  would  be  very  willing  to  produce  the  affidavit 
if  it  was  in  our  possession.    This  is  all  that  has  come  to  us. 

The  Commissioner.  The  letter  may  be  received  and  filed  as  Gov- 
ernment Exhibit  No.  44. 
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(Letter  admitted  in  evidence  and  marked  ^  GoTemment  Exhibit 
No.  44.") 
Mr.  PuGH.  I  think  that  is  all. 

Bedirect-examination  by  Mr.  Hughes  : 

Q.  After  seeing  this  letter,  Exhibit  44,  I  ask  you  if  you  can  re- 
fresh your  recollection  and  state  whether  or  not  you  did  sign  a  Love 
affidavit  as  stated  in  this  letter,  if  you  can  now  recall  it? — A.  Well, 
I  have  no  recollection  of  having  signed  the  affidavit,  but  that  is  my 
letter. 

Q.  And  what  you  say  in  this  letter  is  doubtless  correct,  I  sup- 
pose?— A.  It  must  be,  but  I  have  no  recollection  of  the  Love  affidavit. 

Q.  Now,  a  few  other  questions,  Mr.  Moore.  You  were  asked  in 
regard  to  compensation  of  Mr.  Cunningham.  I  will  ask  you  what 
your  understanding  was — ^what  you  understood  would  be  Mr.  Cun- 
ningham's compensation  or  how  he  would  obtain  his  compensation 
for  doing  any  services  for  you  in  locating  a  claim? — ^A.  I  didn't 
hear  that. 

f  Question  read.) 

A.  Well,  I  supposed,  of  course,  that  Mr.  Cunninjorham  would  draw 
a  salarv,  but  I  didn't  give  it  any  particular  attention  at  the  time. 

Q.  Jfow,  you  were  asked  about  your  purpose  in  taking  this 
claim,  as  to  whether  or  not  you  expected  to  go  into  any  company 
or  to  operate  it  in  any  way,  and  you  answered  those  questions.  I 
want  to  ask  you  what  purpose  you  had  in  takin,^  this  claim  and  in 
carrying  it  forward  to  final  payment  and  entry!— A.  Well,  I  knew 
that  if  there  was  any  coal  developed  in  that  country  that  some  day 
it  might  become  valuable,  and  that  I  would  probably  be  able  to  sell 
it  to  some  one. 

Q.  Mr.  Moore,  you  say  you  did  not  examine  any  of  these  accounts 
carefully  that  you  did  receive,  I  will  ask  you  if,  however,  you  un- 
derstoodf  that  Mr.  Cunningham  was  doing  general  work  by  way  of 
exploration,  trail  building,  etc.,  at  the  general  expense  of  all  the 
entrymen? — ^A.  Yes,  sir. 

Witness  excused. 

FRED  C.  DAVIDSON,  called  as  a  witne^  on  behalf  of  the  claun- 
ants,  after  being  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gray: 

Q.  State  your  name,  your  residence,  and  your  occupation. — ^A. 
Fred  C.  Davidson ;  Oaksdale,  Wash. ;  general  merchandise  business. 

Q.  How  long  have  you  resided  there  ? — ^A.  Twenty-one  years. 

Q.  Are  you  acquainted  with  Clarence  Cunningham? — ^A.  I  am. 

Q  Mr.  Davidson,  you  are  one  of  the  defendant  entrymen  here? — 
A.  Ye«. 

Q.  I  wish  you  would  state  how  and  in  what  maimer  you  first  be- 
came interested  in  locating  a  coal  claim  in  Alaska.— A.  In  -the  sum- 
mer of  1902  Doctor  Cunningham  and  myself  had  a  party  locate  some 
oil  lands  for  us  in  Alaska,  and  later  on  the  gentleman  returned  to 
Spokane  and  the  doctor  sent  for  me,  stating  that  he  was  here  to  con- 
sult regarding  this  oil  matter,  and  we  met  at  the  doctor's  office  and 
decided  to  send  up  another  party  with  this  first  gentleman  to  look 
into  the  matter  and  see  exactly  what  we  had  up  there.    We  were  not 
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entirely  satisfied  with  his  report  and  the  amount  of  money  we  were 
spending;  and  at  that  time  he  also  mentioned  the  fact  he  thought 
or  understood  there  were  some  very  good  beds  of  coal  near  the  oil 
district;  so  we  instructed  the  two  gentlemen  to  go  up,  which  they 
did  during  1902,  and  examined  the  matter;  and  they  returned  and 
wanted  more  money  and  we  were  still  dissatisfied.  So  the  doctor 
suggested  one  day  that  we  send  for  Clarence.  At  that  time  I  had 
never  met  him.  He  told  me  he  lived  in  Wallace,  Idaho,  and  we  could 
depend  on  what  he  said,  and  if  we  could  interest  him  in  the  matter 
it  would  be  very  much  to  our  interest  to  have  him  join  us  or  send  him 
up  anyway,    ^d  so  he  telephoned  him  and  he  came  down. 

Q.  Clarence  came  down? — ^A.  Clarence  came  down  to  the  office 
and  we  met  in  the  office  of  Doctor  Cunningham  with  this  gentle- 
man from  Alaska  and  he  made  his  report 

Mr.  Hughes.  You  mean  the  Alaska  man  made  his  report? — ^A. 
Yes;  the  Alaska  man  made  his  report.  So  Clarence  listened  very 
attentively  to  the  conversation,  and  if  I  remember  correctly,  he  ^ot 
up  and  went  out  of  the  room  ahd  I  think  that  later  on  that  night, 
or  the  next  day,  he  told  his  brother  and  myself,  or  his  brother,  that 
he  didn't  care  to  have  anything  to  do  with  it,  because  he  didn't 
think  that  the  man  was  stating  facts;  that  it  was  simply  a  wild 
goose  chase  to  go  up  there  and  spend  money,  and  so  we  had  some 
samples  of  coal  and  he  instructed  the  doctor  to  take  those 
samples 

Q.  Who  instructed  the  doctor  ? — ^A.  Clarence  did ;  to  have  an  assay 
made  of  those  coals  and  to  let  him  know  the  report  at  once. 

Q.  Did  you  also  have  some  samples  of  the  oil  there,  Mr.  David- 
son?— A.   les;  there  was  some  samples  of  the  oil,  too. 

Q.  All  ri^t.  What  nature? — ^A.  The  doctor  advised  Clarence,  I 
think  by  phone  or  letter,  of  the  contents  of  the  analysis  of  the  coal, 
and  he  came  down  and  said  that  he  would  go  to  Alaska  and  look  after 
the  oil  matter  and  incidentally  see  what  there  was  in  the  coal.  So  we 
agreed  that  he  should  go  up. 

Q.  Now,  just  a  minuta  Did  he  go  to  Alaska;  did  Clarence  Cun- 
ningham then  ^o  to  Alaska ?— A.  ^es ;  Clarence  went  to  Alaska. 

Q.  When  didyou  next  see  him? — ^A.  On  his  return. 

Q.  About  what  time  was  that? — ^A.  Well,  if  I  remember  correctly 
it  was  alon^  probabljr  in  November,  1902.  I  am  not  positive  as  to 
that,  but  I  think  that  is  about  the  date:  something  about  that  time. 

Q.  When  ^rou  saw  him  upon  his  return  what  conversation  did  you 
have  with  him?  When  you  saw  Clarence  Cunningham  upon  his 
return? — A.  Well,  upon  his  return  I  came  up.  The  doctor  phoned 
for  me  and  I  came  up  and  we  met  in  the  office  and  we  talked  the  mat- 
ter over — ^what  he  had  seen  and  what  he  had  learned  there  concerning 
the  oil 

Q.  What  did  he  toll  you? — A.  (Continuing.)  Concerning  the  oil 
and  the  coal ;  and  he  says,  ^'  I  find  that  this  party  that  you  sent  up 
there  doesn't  know  anything  about  coal  beds  and  it  is  all  hearsay  with 
him  entirelv,  but,"  he  says,  '^  I  find  that  there  are  many  good  claims, 
or  at  least  I  consider  them  very  good  daims  from  what  I  have  learned 
and  the  general  information  that  I  was  able  to  obtain ;  "  that  he  had 
taken  an  option  from  some  of  the  squatters  or  settlers,  as  it  were,  on 
some  of  these  claims  and  that  he  would  like  to  interest  as  many  as  we 
could  to  take  up  these  claims,  I  think  at  that  time  about  11  or  12— 
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about  11,  if  I  remember  correctly — and  we  went  into  rather  a  general 
discussion  of  the  matter,  and  he  spoke  of  the  distance  from  the  sea 
and  all  that  sort  of  thing,  arid  stated  that  it  would  require  about  $500 
each  to  acquire  these  squatters'  rights  and  to  pay  the  expenses  and 
the  first  little  development  that  was  necessary  in  the  matter,  and  I 
told  him  I  would  join  issue  in  the  matter  with  him. 

Q.  What  expenses,  Mr.  Davidson? — ^A.  Well,  the  traveling  ex- 
penses up  there  and  cutting  some  trails,  and  probably  building  the 
nrst  cabms  and  making  the  first  exploration,  and  for  the  cost  of 
obtaining  the  squatters'  rights. 

Q.  Making  locations? — ^A.  Making  locations. 

Q;  Go  ahead. — ^A.  Then  he  asked  me  if  I  knew  of  anyone  that  I 
could  recommend  to  join  in  the  matter  with  us,  and  I  told  him  I 
knew  quite  a  number  of  people  throughout  the  country;  probably 
there  might  be  some  down  in  the  Palouse  country  that  I  might  be 
able  to  recommend  that  would  join,  and  so  he  says  will  I  go  ahead 
and  speak  to  some  of  them ;  and  I  had  acquaintances  here — ^Mr.  Do- 
neen — and  I  went  over  and  presented  the  matter  to  him,  telling  him  all 
that  I  knew  about  it,  and  he  said  that  he  would  like  to  meet  Mr. 
Cunningham;  so  he  did,  the  next  day  or  the  day  after,  I  don't  re- 
member exactly,  and  talked  the  matter  over,  ana  he  said  he  would 
join  with  us  in  the  matter. 

Q.  WTiat  do  you  mean  when  you  say  he  would  join  with  you  in 
the  matter? — A.  Well,  I  mean  that  he  would  take  a  claim. 

Q.  Go  ahead. — ^A.  I  also  went  over  to  Mr.  Dye,  of  the  Exchange 
National  Bank.  I  don't  know  whether  he  was  president  or  cashier 
at  the  time,  and  I  asked  him  if  he  would  like  to  take  a  claim,  present- 
ing the  matter  to  him,  but  he  said  he  had  his  hands  full  and  he  didn't 
care  to  make  any  investments  in  such  a  distant  country,  and  ice,  and 
all  that  sort  of  thing,  and  he  didn't  think  it  advisable.  I  spoke  to 
another  friend  of  mine  in  regard  to  the  matter,  and  that  was  about 
his  version  of  it,  and  that  is  all  I  did  in  the  matter  at  the  time. 

Q.  What  did  Mr.  Cunningham  then  do,  if  you  know  ? — A.  He  suc- 
ceeded, as  I  understood,  in  getting  ].l  men,  each  of  them  to  take  a 
claim  and  pay  an  initial  fee  of  $500,  as  I  stated  before,  for  the  squat- 
ters' and  services  and  development  and  expenses. 

Q.  And  the  cost  of  locating  the  claim? — ^A.  Yes,  sir. 

Q,  State  whether  or  not  you  had  any  understanding  with  Mr. 
Clarence  Cunningham  that  he  should  return  to  Alaska? — ^A.  I  didn't 
understand  that. 

(Question  read.) 

A.  What  he  should  return?  Well,  he  was  going  back  to  make  the 
locations  for  us,  yes. 

Q.  At  that  time  what  understanding  or  arrangement  or  agreement, 
if  any,  did  you  have  with  Mr.  Cunningham  in  connection  with  the 
matter  other  than  what  you  have  already  stated  ? — ^A.  Not  any. 

Q.  What  understanding  did  you  have — state,  in  your  own  way, 
what  understanding  you  bad  with  Mr.  Cunningham  at  that  time?- -A. 
At  the  time  he  went  to  Alaska  ? 

Q.  Yes ;  after  you  had  put  up  the  s]im  of  $500,  or  before  that  time. 
What  was  he  to  do  ? — ^A.  Well,  ne  was  to  locate  a  claim  for  me  in  this 
district;  one  of  the  claims  he  had  spoken  of. 
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Q.  Was  there  any  understanding  or  SOTeement,  express  or  implied, 
between  you  and  Mr.  Cunningham  at  tha^  t-iniA  fhut  1ia  Ahnnl/^  ViavA 
any  interest  in  that  claim  ? — ^A,  Not  any. 


Q.  Or  that  anyone  ^ould  have  any  interest  other  than  yourself? — 
A.  Not  any. 

Q.  What  was  your  understanding  about  that  matter,  Mr.  Davidson, 
there  being  several  of  you  represented  by  Mr.  Cunningham,  having 
been  interested  in  securing  a  claim  in  Alaska;  I  want  you  to  state 
what  understanding  you  had  at  that  time. — ^A.  Well,  at  the  time  that 
he  went  up  to  make  the  locations — make  the  location  for  me — I  didn't 
have  any  understanding  at  all,  but  probably  a  year  or  fifteen  or  eight- 
een months,  I  won't  be  positive  as  to  the  exact  date  or  time,  in  con- 
versation with  him  one  aay  he  said  that  things  were  pretty  expensive 
up  there  and  he  was  spending  a  good  deal  of  time  and  it  would  be 
necessary  for  him  to  charge  a  salary. 

Q.  But  that  was  subsequent. '  I  am  speaking  of  this  time  when  he 
first  went  up  to  make  locations  after  he  nad  returned  and  reported  to 
you  that  he  had  the  options.  Did  you  at  that  time  have  any  un- 
derstanding with  Mr.  Cuimingham  or  with  Mr.  Doneen  or  with  any- 
one else,  that  Mr.  Cunningham  represented  that  you  should  be  jointly 
interested  in  any  claims  or  any  such  enterprises? — ^A.  Not  any.  No. 
Nothing. 

Q.  Was  it  your  understanding  that  he  was  to  locate  an  individual 
claim  for  eacn  of  the  persons  whom  he  represented  ? — A.  Yes,  sir. 

Q.  Did  you  talk  to  Mr.  Doneen  before  Mr.  Cunningham  did? — ^A. 
Yes,  sir. 

Q.  What  did  you  tell  Mr.  Doneen,  Mr.  Davidson? — A.  Well,  Mr. 
Doneen  and  I  had  been  interested  in  some  mining  ventures  prior  to 
that  time,  and  they  had  not  been  so  very  successful,  and  on  ac- 
count of  those  matters  I  wanted  to  explain  m  detail  all  1  knew  about 
it  to  Mr.  Doneen. 

Q.  I  want  you  to  tell  just  what  you  told  Mr.  Doneen,  as  near  as  you 
can  remember. — A.  Yes;  as  near  as  I  can  remembeK,  I  told  Mr. 
Doneen  that  all  I  knew  about  the  coal  proposition  I  learned  from 
Cunningham,  what  Cunningham  had  told  me  and  what  these  other 
parties  has  explained  to  me,  and  I  thouglit  it  was  a  very  good  chance 
to  make  some  money ;  and  as  I  remember  he  remarked  it  was  quite  a 
distance  away,  and  it  would  probably  be  some  length  of  time  before 
we  would  get  any  returns  from  it,  if  ever,  and  I  says  that  is  one  of  the 
chances  you  have  got  to  take  with  any  investment,  and  he  said,  as  I 
stated  before,  I  had  better  bring  Mr.  Cimninpham  around  and  ho 
would  have  a  conversation  with  him  and  decide  whether  or  not  he 
wanted  a  claim ;  and  that  was  about  the  extent  of  the  conversation  at 
that  time. 

Q.  What,  if  anything,  did  you  tell  Mr.  Doneen  about  having  any 
interest  in  any  claim,  other  than  that  one  which  he  might  have  lo- 
cated for  youf — ^A.  There  was  nothing  said  about  that  at  all. 

Q.  Did  you,  thereafter,  call  on  Mr.  Doneen  or  meet  him  with  Mr. 
Cunningham? — A.  I  did. 

Q.  "What  occurred  at  that  meeting?  Just  state,  as  near  as  you  can 
remember,  what  was  said. — ^A.  Mr.  Cunningham  related  what  he 
had  seen  and  his  experience  up  there,  what  he  had  seen  and  his  judg- 
ment in  the  matter,  and  told  Mr.  Doneen  he  would  like  to  have  him 
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take  a  claim,  and  I  guess  that  is  about  all  there  was  to  it,  and  he 
decided  to  do  so. 

Q.  At  that  time,  was  there  any  conversation  between  you  and  Mr. 
Cunningham  and  Mr.  Doneen  or  any  of  you  entrymen  that  Mr. 
Clarence  Cunningham  should  have  any  interest  in  any  claim  other 
than  one  that  he  might  locate  for  himself? — A.  None  whatever. 

Q.  Was  there  anv  conversation  to  the  effect  that  he  could  have  any 
interest  either  in  Mr.  Doneen's  claim  or  in  your  claim,  then  or  at  any 
other  future  time? — ^A.  No,  sir. 

Q.  Was  there  any  conversation  or  understanding  to  the  effect  that 
you  would  jointly  own  these  claims  or  jointly  operate  them? — A.  No, 
sir. 

Q.  Either  then  or  at  any  future  time? — ^A.  No,  sir. 

Q.  Was  there  any  understanding  in  any  of  these  conversations  to 
the  effect  that  you  should,  if  title  was  acquired,  organize  any  com- 
pany  or  corporation,  or  turn  any  of  these  claims  over  to  such  company 
or  corporation? — A.  No,  sir. 

Q.  Subsequent  to  that  time,  did  vou  have  any  conversation  with 
Mr.  Cunningham  before  he  retumea  to  Alaska  to  make  the  locations 
and  buy  out  the  sauatters? — ^A.  I  think  I  met  Mr.  Cunningham  a 
short  tmie  before  ne  went  to  Alaska,  and  he  stated  that  he  had 
secured  such  and  such  men  to  join — ^not  join,  but  to  take  a  claim,  I 
think,  to  the  number  of  eleven  or  twelve,  or  something  of  that  sort 

Q.  And  at  that  time  did  you  have  any  conversation  or  understand- 
ing with  Mr.  Cunningham  to  the  effect  that  he  should  have  any  in- 
terest in  your  claim,  either  then  or  at  any  future  time? — ^A.  No,  sir. 

Q.  Did  you  have  any  understanding  or  agreement,  express  or  im- 
plied, that  you  would,  when  you  acquired  title  or  at  any  other  time, 
convey  your  interest  in  it  to  any  corporation  to  be  organized  or  then 
organized? — ^A.  No,  sir. 

Q.  Did  you  ever  have  any  understanding  or  agreement  that  you 
should  hold  it  for  the  benefit  of  any  other  persons  or  any  interest  in 
it  for  the  benefit  of  any  other  persons  who  were  interested  or  were 
going  to  have 'Mr.  Cunningham  locate  a  claim  for  them? — A.  No. 

Q.  Did  you  have  any  conversation  with  Mr.  Cunningham  at  that 
time;  any  other  conversation  prior  to  his  going  back  to  Alaska  to 
make  these  locations? — ^A.  Not  that  I  recall. 

Q.  Now,  then,  Mr.  Davidson,  did  you  see  him  upon  his  return  from 
that  trip  to  Alaska? — ^A.  I  did. 

Q.  Wnere  did  you  meet  him  then? — ^A.  Well,  I  met  him  in  Spo- 
kane; I  don't  know  whether  it  was  in  the  doctor's  office  or  at  the 
Hotel  Spokane ;  I  would  not  remember. 

Q.  What  did  you  learn  from  him  at  that  time,  if  anything? — ^A. 
I  learned  that  he  had  made  the  locations  up  there,  and  that  after  he 
had  made  some  resurveys  he  found  that  there  were  some  more 
claims  which  could  be  had,  and  he  thought  if  he  could  find  the 
proper  men,  each  one  to  take  a  claim,  that  he  would  probably  have 
20  or  25—1  have  forgotten  the  exact  number — ^and  he  stated  to  me 
that  there  was  more  coal  showing  than  he  thought,  and  larger  and 
better,  and  was  quite  well  pleased  with  the  matter. 

Q.  At  that  conversation — or,  first,  did  he  bring  back  some  sam- 
ples of  coal  with  him? — ^A.  Yes. 

Q.  And  showed  them  to  you? — A.  I  think  that  is  the  trip  that 
he  idiipped  down  some  8  or  10  sacks  of  the  coal,  and  brought  them 
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over  to  Spokane,  or  a  portion  of  them,  and  took  them  out  to  a  black- 
smith shop,  and  spent  a  couple  of  aays  making  some  tests  to  see 
what  the  quality  of  the  coal  was,  and  also  took  it  to  an  assay  office 
to  have  it  analyzed  or  assayed. 

Q.  He  advised  you,  did  he,  of  the  result  of  the  analysis  or  test ! — 
A.  Yes;  he  did. 

Q.  At  that  conversation,  or  any  conversation  while  he  was  back 
here  from  Alaska  on  that  trip,  was  there  any  talk  or  understanding 
or  agreement  of  any  kind,  express  or  implied,  between  you  and  Mr. 
Cunningham,  whereby  Mr.  Cunningham  was  to  have  any  interest  in 
your  clami  when  you  acauired  title!— A.  No,  sir. 

Q.  Was  there  any  understanding  that  you  should  hold  your  claim 
to  be  then  or  thereafter,  or  at  any  time  turned  over  to  a  corporation 
or  association  of  any  kind? — ^A.  No,  sir. 

Q.  Did  Mr.  Cunningham— or,  was  there  any  conversation  with 
Mr.  Cunningham  in  wnich  it  was  suggested  that  you  should  hold 
your  claim  jointly  with  these  other  persons,  and  that  you  should  join 
with  the  others  in  holding  and  ownmg  or  operating  it  or  mining  this 
and  other  claims? — A.  No,  sir. 

Q.  Did  you  agree  at  that  time,  or  at  any  other  time  prior  thereto, 
with  Mr.  Cunningham,  or  with  any  of  these  other  persons  who  had 
authorized  him  to  locate  claims  for  them  up  there,  or  with  anyone, 
to  the  effect  that  you  would  operate  your  claim  for  a  company  or 
corporation  or  for  the  benefit  of  any  entrymen? — ^A.  No,  sir. 

Q.  Or  for  the  benefit  of  anyone  other  than  yourself? — ^A.  No,  sir. 

Q.  Mr.  Davidson,  I  now  hand  you  a  power  of  attorney,  acknowl- 
edged by  you  on  the  22d  day  of  October,  1904,  before  F.  W.  Meld- 
king,  a  notary  public,  in  the  county  of  Spokane  and  ask  you  if  that 
is  your  signature,  and  if  you  executed  that  instrument? — ^A.  That  is 
my  signature. 

*Q.  Did  you  execute  that? — ^A.  Yes. 

Q.  I  desire  to  call  your  attention  to  an  affidavit  attached  thereto, 
and  sworn  to  before  the  same  notary  public,  on  the  22d  day  of 
October,  1904,  and  ask  you  if  that  is  your  signature? — ^A.  That  is 
my  signature. 

Q.  Did  you  execute  that  affidavit? — ^A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  following  language  contained 
therein : 

I  further  swear  tbAt  I  am  now  In  the  actual  possession  of  said  coal  lands 
through  my  agent  and  attorney  In  fact,  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Up  to  that  time  you  made  that  affidavit  was  that  statement  true? — 
A.  Absolutely. 

Q.  Did  you,  at  that  time,  or  at  any  other  time  prior  thereto, 
ever  have  any  understanding  or  agreement,  express  or  miplied,  with 
Clarence  Cunningham,  or  with  any  other  person  that  your  claim  or 
that  any  interest  in  it,  when  you  acquired  title^  or  at  any  other  time 
should  inure  to  the  benefit  of  Clarence  Cunningham,  or  any  other 
person  other  than  yourself? — A.  I  did  not. 

Q.  Had  you  any  understanding  or  agreement,  express  or  implied, 
to  the  effect  that  vou  would  thereafter  combine  your  claim  with  any 
other  daim,  for  the  purpose  of  mining  or  otherwise? — ^A,  I  had  not 
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Q.  Did  you  ever  discuRS  the  question  of  organizing  a  corporation 
to  take  over  your  claim,  or  other  adjoining  claims,  or  any  interest 
therein? — A.  No,  sir. 

Q.  With  Clarence  Cunningham  or  any  other  person? — A.  No,  sir. 

Q.  Did  you  have  any  understanding  either  at  the  time  that  Clar- 
ence Cunningham  came  back  from  Alaska  to  report  what  he  had 
seen  up  there  the  first  time  or  at  any  other  time,  or  at  all,  that  you 
would  hold  that  claim  for  the  benefit  of  these  other  persons  who 
were  represented  by  Mr.  Cunningham,  or  that  they  were  holding 
their  claims  for  your  benefit,  or  any  interest  in  it  ? — A.  No,  sir. 

Q.  I  call  your  attention  to  a  paper  marked  "Application  for 

Satent,"  sworn  to  by  you,  or  apparently  sworn  to  by  you,  on  the  8th 
ay  of  February,  1906,  before  John — I)an  Margrave,  notary  public, 
at  Oakesdale;  and  I  will  ask  you  if  that  is  your  signature  and  if 
you  executed  that  instrument? — ^A.  Yes;  that  is  my  signature,  yes. 
"  Q.  I  call  your  attention,  Mr.  Davidson,  to  the  language  contained 
therein : 

I  ao)  now  in  the  actual  possession  of  said  land  through  my  duly  authorized 
agent,  Clarence  Cunningham,  of  Kayalc,  Alaska,  whom  I  have  heretofore  ap- 
pointed as  such,  for  the  purpose  of  making  record,  location,  and  entry  for  such 
claim  for  me  and  in  my  name,  and  through  whom  I  make  the  entry  for  my  own 
use  and  benefit,  and  not  directly  or  indirectly  for  the  use  and  benefit  of  any 
other  party. 

Was  that  statement  true  at  the  time  you  made  it  ? — A.  It  was. 

Q.  Were  you  at  that  time  under  any  obligation  or  promise,  or  had 
you  any  agreement  or  understanding  that  was  in  any  way  inconsistent 
with  that  statement? — ^A.  No,  sir. 

Q.  Had  you  had  any  conversation  with  Clarence  Cunningham  prior 
to  that  time  that  indicated  that  he  thought  you  were  holding  that 
claim  of  yours  for  the  benefit  of  anyone  other  than  yourself? — ^A.  I 
had  not. 

Q.  Prior  to  making  your  application  for  patent  in  1906  had  you 
learned  anything  concerning  that  coal  claim  from  any  source  other 
than  Mr.  Cunningham  ? — ^A.  Prior  to  what  time  ? 

Q.  Prior  to  1906.— A.  Yes. 

Q.  I  wish  you  would  state  what  you  know  about  it  and  what  you 
found  out  about  it. — A.  In  the  fall  of  1905  my  father,  who  was  liv- 
ing in  Oakesdale  at  the  time,  wanted  to  take  a  little  trip  and  I  told 
him  that  I  thought  he  had  better  go  up  to  Alaska,  and  the  ocean  voy- 
age would  be  good  for  him,  and  he  could  so  up  to  the  coal  claim 
and  go  up  there  with  Mr.  Cunningham  and  the  men  who  were  work- 
ing at  the  time,  and  he  could  see  what  was  going  on,  as  I  had  spent 
quite  a  little  money  in  the  matter,  and  it  was  quite  a  distance  from 
habitation  and  from  the  markets,  and  I  would  like  to  have  him  go 
up,  and  I  also  stated  Mr.  Doneen  joined  me  in  the  matter  and  he  would 
like  to  have  him  go  up. 

Q.  You  say  Doneen  had  joined  you  in  the  matter? — A.  I  said  he 
had  joined  me  in  (lie  matter,  and  he  wanted  me  to  speak  to  Doneen 
about  the  matter,  and  he  said  it  was  a  good  idea  and  thought  he  ought 
to  go,  and  so  my  father  went — I  don't  recall  the  exact  month,  I 
think  perhaps  in  September — and  he  went  up  to  the  property. 

Q.  tfust  a  minute.  Had  your  father  had  anv  experience  in  coal 
mining? — ^A.  Well,  really  not  in  the  mines,  but  he  had  been  in  many 
coal  mines  in  Tennessee  and  examined  the  coal  in  them,  and  had  usee! 
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it  in  forges  and  blacksmith  shops  and  common  uses,  and  he  thought 
he  knew  something — ^a  little  something — about  it,  but  not  an  expert  or 
anything  like  that.  He  went  up  to  Alaska,  and  at  that  time  ne  had 
never  met  Cunningham,  but  he  went  up  and  saw  him  and  Cunning- 
ham introduced  him  to  the  men  and  they  were  working  on  some 

Q.  Now,  wait  a  minute.  How  long  did  he  stay  up  there? — ^A. 
I  think  he  was  £one  for  perhaps  three  or  four  weeks  altogether. 

Q.  And  upon  his  return  you  saw  him  ? — A.  Yes. 

Q.  What  did  he  tell  youf — A.  He  told  me  he  found  vast  measures 
of  coal  up  there,  to  open  the  region,  and  that  he  thought  it  was  a 

C'ty  good  proposition,  and  that  the  claim  up  there  some  time  would 
me  very  valuable:  it  might  require  a  good  many  years  to  wait 
for  it,  but  he  advisea  me  not  to  dispose  of  it  at  all,  and  he  says, 
"  Probably  when  you  get  old  it  will  be  very  valuable." 

Q.  Did  he  tell  you  whether  or  not  he  had  visited  your  claim  ? — A. 
He  did. 

Q.  He  gave  you  that  advice  in  view  of  the  examination  which 
he  had  made  up  there  on  the  ground? — ^A.  Yes,  on  the  different 
claims. 

Q.  Mr.  Davidson,  I  call  your  attention  to  what  is  known  as  the 
Love  affidavit  and  ask  you  if  that  is  your  signature,  being  an  in- 
strument executed  on  the  22d  of  December,  1906,  before  C.  J.  Mere- 
gard,  a  notary  public? — A.  It  is. 

Q.  You  maae  that  affidavit,  did  you? — A.  I  did. 

Q.  I  call  your  attention  to  the  following  language  contained 
therein : 

That  said  location  was  made  for  the  sole  use  and  benefit  of  the  affiant,  and 
has  ever  since  so  remained  his  and  in  his  exclusive  control;  that  at  no  time 
prior  to  location  or  at  such  time  or  since  has  affiant  entered  into  any  agree- 
ment, express  or  implied,  or  pledged  himself  by  promise  or  otherwise,  express 
or  implied,  by  which  the  title  to  said  land  or  any  part  thereof,  or  Interest 
therein,  is  to  pass  to  any  other  person  or  association  whatsoever;  that  in 
event  said  claim  goes  to  entry  in  the  United  States  laud  office  at  Juneau, 
Alaska,  and  the  receiver's  receipt  for  the  purchase  price  issues,  he  will  not 
be  under  any  contract  or  obligation  or  promise  to  sell  or  convey  said  trict  to 
any  person  or  persons  or  association  or  to  put  same  into  any  comr)any  or  joint 
holding  for  any  purpose  or  otherwise  dispose  of  same,  but  will  be  free  in 
every  way  to  hold  said  tract,  to  lease  and  sell  it  at  any  future  time. 

Were  each  and  every  one  of  those  statements  which  I  have  quoted 
from  that  affidavit  true  at  the  time  you  made  that  affidavit? — A.  They 

were. 

Q.  Had  you  made  any  agreement  or  contract  or  had  you  had  any 
understanding  or  were  you  under  any  obligation  or  promise  of  any 
kind  whatever,  inconsistent  in  any  way  with  those  statements,  Mr. 
Davidson? — A.  No,  sir. 

Q.  Further  quoting: 

That  he  does  not  now  know  any  person  or  persons  or  association  that  intend 
or  contemplate  the  leasing  or  purchasing  of  said  tract. 

Was  that  statement  true  at  that  time  ? — ^A.  It  was. 

Q.  Did  you  subsequently  to  that  time,  or  did  you  at  any  time,  pay 
to  the  United  States  the  purchase  price  for  that  land  ? — A.  I  did. 

Q.  How  much,  or  what  amount  did  you  pay  for  it? — A.  Sixteen 
hundred  dollars.  I  sent  it  over  to  a  bank  in  Seattle  to  be  transferred 
to  the  receiver  of  the  land  office  through  the  National  Bank  of  Com- 
merce, if  I  remember  correctly. 
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Q..  And  did  you  receive  a  final  certificate  of  purchase  subsequent  to 
that  time  from  the  land  office!  I  show  you  a  copy  frcxn  the  <^cial 
files  here,  in  connection  with  coal  entry  No.  8. — ^A.  I  did. 

Q.  Dated  March  13.  1907.  Referring  you  now  to  that  time,  when 
you  received  that  final  certificate  of  purchase,  dated  the  13th  day  of 
March,  1907,  up  to  that  date,  had  you  at  that  time,  or  upon  the  13th 
day  of  March.  1907,  or  at  any  time  prior  thereto^  made  an^  contract  or 
agreement  or  nad  any  understanding  express  or  miplied  with  Clarence 
Cunningham  or  with  any  other  person  by  which  any  interest  in  the 
claim  purchased  by  you  from  the  United  States  should  inure  to  the 
benefit  of  any  other  person  other  than  yourself? — ^A.  I  had  not. 

Q.  Had  you  any  understanding,  contract,  or  agreement  of  any  kind 
or  nature  by  which  the  title  to  that  claim  or  any  interest  in  it  should 
inure  to  the  benefit  of  any  corporation  then  or  thereafter  to  be  formed, 
or  to  any  association  or  joint  holding  of  any  kind? — ^A.  I  had  not 

Q.  Had  you  any  understanding,  or  were  you  under  any  promise 
or  obligation  of  any  kind,  to  consolidate  and  combine  or  unite  that 
claim  or  any  interest  in  it  with  any  other  coal  claim  for  the  purpose 
of  mining  or  otherwise?— A.  No,  sir. 

Q.  Had  you  at  that  time  made  any  contract  or  agreement  of  any 
kind  respecting  or  affecting  that  claim  ? — ^A.  I  had  not. 

Q.  Mr.  Davidson,  were  you  present  at  a  meeting  held  at  the  office 
of  Finch  &  Campbell  in  Spokane,  Wash.,  on  the  15th  day  of  May, 
1907?— A.  I  was. 

Q.  I  hand  you  Claimants'  Exhibit  No.  3,  and  ask  you  to  examine 
it  and  state  whether  or  not  it  is  a  substantial  statement  of  what 
occurred  at  that  meeting — ^a  substantially  correct  statement  of  what 
occurred  at  that  meeting,  as  you  now  recall  it. 

Q.  What?  [Handing  witness  paper.] — ^A.  It  wa3.  It  is  substan- 
tially so,  as  far  as  I  know.  I  was  a  little  bit  late  getting  into  the  meet- 
ing that  morning,  or  that  afternoon,  or  that  time ;  I  remember  that. 

Q.  I  call  your  attention  to  that  portion  of  these  minutes  which 
reads  as  follows : 

And  thereupon,  on  motion  of  Mr.  Sweeney,  seconded  by  Mr.  Finch,  the  chair- 
man was  authorized  to  appoint  a  committee  of  five,  who  should  organize  a 
corporation  for  the  purix>8e  of  acquiring  the  coal  claims  owned  by  those  pres- 
ent and  those  of  such  other  claim  owners  as  might  desire  to  join  the  corpora- 
tion, the  committee  to  secure  deeds  to  the  mining  claims,  and  issue  receipts 
therefor,  and  take  all  necessary  steps  to  complete  the  organization  of  the  com- 
pany ready  for  the  transaction  of  business. 

You  recall  that,  do  you  ? — A.  I  do. 

Q.  And  at  that  meeting  a  committee  was  appointed? — A.  Yes. 

Q.  Subsequent  to  that  time,  pursuant  to  the  action  taken  at  that 
meeting,  did  you  execute  a  deed,  Mr.  Davidson? — A.  I  think  it  did; 
yes. 

Q.  And  at  whose  request  was  that  executed,  if  at  all,  and  where 
was  it? — A.  Why,  I  was  under  the  impression  it  was  sent  to  me,  or 
forwarded  to  me  at  Portland  by  Attorney  Wakefield. 

Q.  Mr.  Wakefield,  of  this  city,  an  attorney  at  law  ? — ^A.  Yes. 

Q.  And  did  you  execute  it  and  return  it  to  him? — A.  Yes;  I  am 
quite  sure  I  did.    It  was  my  intention  to  do  so,  anyway. 

Q.  Had  you  ever,  at  any  time  prior  to  the  action  taken  at  that 
meeting,  had  any  undei-standing  or  agreement  of  anv  kind  with  A£r. 
Cunningham,  or  with  any  other  of  the  entrymen  in  that  district,  that 
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you  would  join  with  them,  or  any  of  them,  in  the  organization  of  a 
corporation  for  the  purpose  of  acquiring  title  to  your  claim  or  any 
other  claims  in  that  oismct? — ^A.  1  had  not. 

Q.  Did  you  ever  have  any  imderstanding  with  anyone  respecting 
your  claim  prior  to  that  time  ? — ^A.  No,  sir. 

Q.  Had  you  had  any  understanding  or  any  conversations  prior  to 
that  time  concerning  the  organization  of  a  corporation  for  the  pur- 
pose of  acquiring  tiQe? — ^A.  No,  sir. 

Q.  To  yours  or  any  of  these  other  claims  f — A.  No,  sir. 

Q.  I  call  your  attention  to  the  minutes  of  a  meeting  held  on  July 
16,  1907,  in  this  city.  Were  you  present  at  that  meeting? — ^A.  Not 
in  jperson ;  no,  sir. 

Q.  Did  you  authorize  some  one  to  appear  for  you  t — ^A.  I  did. 

Q.  And  represent  you  there?  Whoi— A.  Yes,  sir.  Mr.  Cunning- 
ham. 

Mr.  SHERmAN.  Clarence  Cunningham! 

The  WiFNESS.  Yes. 

Q.  Do  you  know  for  what  purpose  that  meeting  was  held,  either 
then  or  thereafter? — A.  Yes,  sir;  I  did. 

Q.  And  did  you  learn  that  a  committee  had  been  appointed  to  go 
to  Salt  Lake  and  have  some  negotiations  with  Mr.  E^ccles  or  with 
some  other  representative  of  the  Guggenheim  interests? — ^A.  Yes;  to 
meet  some  one  somewhere.  I  dont  remember  who  it  was;  I  suppose 
Mr.  Eccles. 

Q.  Did  ^ou  at  this  meeting,  or  at  any  time  prior  thereto,  authorize 
this  committee  or  anyone  ^e  to  make  any  arrangements  with  the 
Ghiggenheims  or  with  Mr.  Eccles  which  would  be  binding  upon  you 
in  so  far  as  your  claim  was  concerned,  unless  it  was  subsequently 
ratified  by  you? — ^A.  No,  sir. 

Q.  Did  you  at  any  time  subsequent  thereto  receive  or  see  a  copy 
of  the  memorandum.  Government  Exhibit  10,  or  did  you  hear  from 
anyone  who  knew  what  negotiations  had  taken  place  at  Salt  Lake? — 
A.  I  heard  about  the  negotiations,  but  I  don't  remember  of  ever 
having^ seen  this.    (Witness  refers  to  paper.) 

Q.  Where,  and  how,  and  from  whom  did  you  hear  of  those  nego- 
tiations?— A.  Probably  in  Portland,  when  Mr.  Cunningham  returned 
from  Salt  L^ke  and  was  ^oing  over  to  Seattle  on  some  business,  and 
he  took  the  same  train  with  me,  and  his  wife,  and  during  the  ride 
over  to  Seattle  he  told  me  what  occurred  at  Salt  Lake  in  a  general 
way. 

Q.  What  discussion  did  you  have  with  him  about  that? — A.  Well, 
there  wasn't  much  of  a  discussion  except  that  I  told  him  I  sup- 
posed that  all  of  the  claimants  would  anee  to  this,  and  I  supposed 
it  would  be  all  right.  There  was  some  features  that  struck  me,  that 
did  not  meet  with  my  approval,  but  I  considered  that  inasmuch  as 
Mr.  Campbell  and  Governor  Moore  and  some  other  men  interested 
in  the  matter  had  been  successful  in  their  business  enterprises,  and 
were  very  much  older  than  myself ,  and  that  had  an  equal  amount 
of  money  in  their  claims  the  same  as  I  had,  and  thought  it  was  a 
good  thing,  that  it  would  probably  be  all  right  for  me. 

Q.  Ycu  say  there  were  some  thin^  about  it  which  were  not  en- 
tirely satisfactory  to  you  at  that  time  t — ^A.  Yes,  sir. 

Q.  Now,  at  the  time  that  Cunningham  first  returned  from  Alaska 
and  you  put  up  this  $500  for  him  to  go  back  and  buy  out  the  squat- 


604  OtJKKIKGHAM  COAL  BKTBISS. 

ters,  as  you  have  already  testified  to,  and  to  locate  a  claim  for  you, 
had  you  any  understanaing  or  agreement  with  him  as  to  what  he 
was  to  receive  for  doing  that  for  you? — ^A.  At  the  time  he  went  back? 

Q.  Yes,  sir, — ^A.  No,  sir. 

Q.  Did  you  have  any  understanding  or  arrangement  subsequent 
to  his  goin^  back,  or  did  you  have  any  conversation  subsequently 
about  it? — ^A.  With  him;  yes. 

Q.  When  was  that? — ^A.  It  was  probably  a  year  or  perhaps  a  little 
longer,  I  could  not  remember  exactly  as  to  the  date,  but  he  said  he 
would  charge  a  couple  of  hundred  dollars  a  month  and  expenses. 

Q.  Which  you  were  to  pay  ? — ^A.  No,  sir ;  not  that  I  was  to  pay, 
but  he  would  take  that  out  of  the  assessments  as  they  came  along, 
you  understand,  as  he  would  make  a  draft  on  me  for  my  work  on  the 
claim;  he  was  to  charge  up  in  a  general  way  $200  a  month  salary. 

Q.  Charged  up  to  you  and  the  other  entrymen  there  who  were  con- 
tributing to  him? — ^A.  Yes;  that  was  probably  it,  fifteen  months  or  a 
year  after  the  time  we  made  the  locations.  I  would  not  be  certain 
as  to  the  time. 

Q.  That  was  from  the  time  when  he  first  came  back  from  his  first 
trip  to  Alaska  ? — ^A.  Yes. 

Q.  Did  you  express  your  assent  to  such  compensation?— A.  It  was 
all  right  with  me.  Under  the  circimistances  I  thought  it  was  quite 
reasonable,  and  I  found  out  afterwards  it  was. 

Q.  How  did  you  find  out  afterwards? — ^A.  When  father  went  up 
there  and  made  the  trip  he  told  me  how  expensive  it  was  to  do  busi- 
ness there  and  he  told  me  he  thought  we  were  quite  fortunate  to  get 
a  coal  claim  at  that  expense  under  those  circumstances. 

Q.  I  call  your  attention,  Mr.  Davidson,  to  Government  Exhibit 
16,  and  ask  jou  if  that  is  your  signature? — ^A.  It  is. 

Q.  That  IS  your  affidavit  sworn  to  before  L.  R.  Glavis,  chief  of 
field  division? — ^A.  Yes,  sir. 

Q.  State  the  circumstances  under  which  you  made  that  affidavit 
and  where  it  was  made. — ^A.  I  think  the  affidavit  was  addressed  to 
me  at  Oakesdale  and  I  was  away  at  the  time  and  the  mail  was  for- 
warded to  Seattle  and  remained  there  for  several  days  and  after- 
wards was  forwarded  to  Portland,  where  I  was  at  the  time,  and 
I  received  the  affidavit  in  a  letter  along  with  it  stating  that  several 
of  the  claimants,  most  of  the  claimants,  as  I  remember  correctly,  had 
signed  the  affidavit  and  he  was  anxious  to  have  all  of  them  do  so,  or 
something  to  that  effect,  and  I  took  the  affidavit  and  went  to  look  for 
Mr.  Glavis,  and  I  went  over  to  the  post-office  building  in  front  of  the 
Portland  Hotel  thinking  that  was  the  federal  building  at  the  time, 
but  I  found  out  later  uiat  he  was  down  at  the  custom-house,  if  I 
remember  correctly,  and  I  went  down  and  found  Mr.  Glavis  there 
and  introduced  myself  and  he  took  my  acknowledgment  to  the 
affidavit. 

Q.  What  conversation  did  you  have,  if  any,  with  Mr.  Glavis  at 
that  time  and  place? — ^A.  Well,  as  I  said,  he  took  the  acknowledg- 
ment for  me  and  I  offered  to  pay  him  for  it,  and  he  said  there  was  no 
charges  for  it,  and  I  thankea  him,  and  I  told  him  that  I  was  one  of 
the  original  entrymen  and  in  fact  was  the  originator  of  the  entire 
matter  in  connection  with  the  doctor  and  that  if  he  wanted  any 
further  information  that  I  had  or  any  knowledge  I  would  be  glad 
to  give  it  to  him,  and  he  thanked  me  and  I  asked  him  how  every- 
thing looked,  and  as  I  remember  it,  he  said  that  as  far  as  he  could 
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see  it  was  all  right,  and  he  said  he  was  anxious  to  get  the  matter 
settled  up,  and  1  told  him  no  more  so  than  we  and  told  him  the 
reason  for  that  delay  for  my  not  sending  in  the  affidavit  earlier, 
and  probably  visited  him  fifteen  or  twenty  minutes,  and  found  him 
quite  a  pleasant  gentleman,  and  walked  out. 

Q.  Mr.  Davidson,  I  call  your  attention  to  the  following  language 
contained  in  that  affidavit :  ''  We  have  understood  among  ourselves 
that  when  title  was  secured  we  would  form  a  company  and  combine 
the  entire  group,  since  conditions  are  such  that  one  claim  could  not  be 
profiteblj  mined,  as  anyone  familiar  with  coal  mining  appreciates." 
What  did  you  refer  to  when  you  referred  to  that  understanding? 
First,  befbre  that,  there  was  attached  to  that  your  affidavit  was  at- 
tached to  an  affidavit  of  Clarence  Cunningham.  Or  did  you  know  ? — 
A.  I  really  don't  remember  how  tliat  was. 

Q.  Did  you  examine  the  affidavit  of  Clarence  Cunningham  to  which 
this  affidavit  of  your  was  attached? — ^A.  Why,  as  I  say,  I  did  not 
know  whether  it  was  atteched  or  not.    I  presume  it  was. 

Q.  You  don't  know? — ^A,  I  am  not  sure;  I  could  not  say. 

Q.  Do  you  recall  having  read  the  affidavit  of  Clarence  Cunning- 
ham?— ^A.  Yes;  I  did. 

Q.  I  now  refer  you  to  this  affidavit,  and  I  call  your  attention  to  the 
language  which  you  used,  as  follows : 

We  bare  understood  among  ourselves  that  when  title  was  secured  we  would 
form  a  corporation  or  company  and  combine  the  entire  group,  since  conditions 
are  such  that  one  claim  could  not  l>e  profitably  mined,  as  anyone  familiar  with 
coal  mining  appreciates. 

What  understanding  had  you  reference  to? — ^A.  I  had  reference  to 
a  meeting  we  had  here  in  May,  I  think  it  was — attending  the  meet- 
ing—I think  that  the  affidavit  referred  to. 

Q.  Had  you,  at  any  time,  had  any  other  or  different  understanding 
witti  any  other  of  the  owners;  or  had  you,  prior  to  the  May  meeting, 
had  any  other  understanding  with  the  owners,  to  which  than  you  have 
referred? — ^A.  No,  sir. 

Q,  I  call  your  attention  to  the  following  language  further : 

I  have  read  the  foregoing  affidavit  of  Clarence  Cunningham,  who  was  and  now 
Is  my  agent,  and  I  nm  well  acquainted  with  most  of  the  other  coal-land  entry- 
men  for  whom  Cunningham  is  agent;  and  know  of  my  own  personal  knowledge 
that  the  statements  made  in  the  foregoing  affidavit  are  true,  as  far  as  they  per- 
tain to  the  Guggenheim  syndicate  and  the  understanding  existing  among  our- 
selves as  to  the  disposition  of  our  claims.  I  know  positively  that  the  Guggen- 
heims  had  nothing  whatever  to  do  with  our  claims. 

I  call  your  attention  in  connection  with  that  affidavit  to  certain 
language  in  the  foregoing  affidavit  of  Clarence  Cunningham,  and  I 
quote  as  follows: 

We  have  had  no  written  agreement  whatever  with  any  corporation,  and  the 
only  understanding  which  we  have  had  is  that  among  ourselvea  We  have  an 
understanding  that  when  the  patents  have  been  secured  we  would  form  a  com- 
pany for  the  development  of  the  coal  fields,  but  none  of  the  claims  were  taken 
up  for  the  benefit  of  the  corporations,  and  while  we  have  understood  when 
title  was  secured  we  would  combine  our  claims  and  work  the  coal  fields  for 
ourselves,  we  have  always  proceeded  with  this  end  in  view,  for  anyone 
familiar  with  coal  mining  knows  it  is  impracticable  to  mine  an  individual 
claim  of  ISO  acres  in  Alaska,  where  expenses  are  so  great 

Is  it  true  that  you  ever  had  had  any  such  arrangement  or  under- 
standing prior  to  the  meeting  in  May,  1907? — ^A.  No,  sir. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  9.80  a.  m.,  December  10,  1909.) 
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December  10,  1909—9.30  a.  ic 

IKQUIRT  BEStJHED. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  coun- 
sel for  the  claimants. 

FRED  C.  DAVIDSON  on  the  stand. 

Cross-examination  by  Mr.  SnERmAN : 

Q.  How  old  are  you,  Mr.  Davidson  ? — ^A.  Thirty-five. 

Q.  In  what  business  were  you  engaged  at  the  time  you  made  your 
coal-land  location? — ^A.  General  mercantile  business. 

Q.  You  have  been  continually  engaged  in  that  business! — ^A.  Yes; 
partially  that,  and  other  business. 

Q.  What  other  business,  Mr.  Davidson  ? — ^A.  I  have  an  interest  in 
a  lumber  business  over  at  SeatUa 

Q.  You  attend  to  your  own  business  affairs  personally,  do  you, 
Mr.  Davidson? — ^A.  '?es,  sir;  as  far  as  I  can. 

Q.  And  about  how  many  years  have  you  been  engaged  in  such 
business? — A.  I  have  been  in  the  mercantile  business,  that  is,  behind 
the  counter,  in  business  for  myself,  practically  ever  since  I  was  6 
years  of  age. 

Q.  Now,  how  many  i)ersons  did  you  say  that  Mr.  Clarence  Cun- 
ningham had  interested  in  coal  claims  now  under  investigation  before 
you  directed  him  to  locate? — ^A.  How  many  had  he  interested! 

Q.  Yes.— A.  Before? 

Q.  Before. — A.  I  can't  say,  but  I  am  of  the  opinion  that  at  the 
time  I  took  my  claim  I  was  tne  first  or  second ;  the  doctor  and  I  were 
the  first;  the  oeginning  of  it. 

Q.  Your  location  was  made  in  1904,  was  it  not,  Mr.  Davidson! 

Mr.  Gray.  Which  location? 

Mr.  Sheridan.  On  his  coal  claim. 

Mr.  Gray.  Well,  I  don't  think  that  question  is  fair  to  the  witness, 
in  view  of  the  questions  you  have  just  asked  him. 

Mr.  Shertoak.  Well,  I  don't  see  anything  unfair  about  asking  him 
when  his  location  was  made. 

Mr.  Gray.  Well,  go  ahead. 

Q.  Answer  the  question. — ^A.  Well,  I  don't  remember  just  the  date 
that  I  gave  him  power  of  attorney  for  this  location,  but  whatever 
the  date  is  there,  that  is  the  date  it  was  made. 

Q.  This  power  of  attorney  is  dated  October  2,  1904? — ^A.  Yes,  sir. 

Q.  Now,  as  I  understood  you,  you  had  conversations  with  Clar- 
ence Cunningham  and  with  Doctor  Cunningham  as  early  as  1902 
concerning  the  advisability  of  investing  either  in  coal  lands  <^  oil 
lands  in  Alaska.  That  is  correct,  is  it  not? — ^A.  That  is  correct;  in 
the  fall  of  1902. 

Q.  Now,  the  first  trip,  as  I  understood  you,  that  Clarence  Cun- 
ningham made  to  Alaska,  was  for  the  purpose  of  passing  both  upon 
the  oil  land  and  the  coal  lands.  Is  that  correct? — A.  Not — ^wdl, 
I  would  not  use  the  word  "  passing."^  He  went  up  more  particularly 
to  see  about  our  investments  in  the  oil,  and  at  the  same  tune  to  look 
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into  the  ooal  matters  to  see  what  there  was,  from  the  reports  that  we 
had  had  or  heard. 

Q.  Now,  did  he  make  another  trip  to  Alaska  for  the  express  piir- 
pose  of  learning  about  the  coal  lands  before  you  made  your  loca- 
tion!— ^A.  Before  I  made  my  location? 

Q.  Yes. — ^A.  I  think  that  he  did. 

Q.  So  that  one  of  these  trips  was  for  the  specific  purpose  of  look- 
ing into  the  coal  land,  and  that  was  after  the  one  when  he  went  to 
look  into  the  oil  and  coal  lands? — ^A.  Yes.  I  would  not  say  specific- 
ally, because,  naturally,  he  would  look  alter  both  matters  at  the 
same  time,  but  he  gave  it  more  attention  on  that  trip  than  the  one 
previous. 

Q.  Both  of  these  trips  were  prior  to  your  location  ? — ^A.  Yes,  sir. 

Q.  In  1904?— A.  Yes,  sir. 

Q.  Now,  did  Mr.  Cunningham,  prior  to  the  time  that  you  author- 
ized him  to  make  this  location,  make  any  reference  in  any  conversa- 
tion that  he  had  with  you  as  to  when  you  might  be  able  to  realize  on 
such  an  investment? — ^A.  Not  that  I  remember  of;  no,  sir. 

Q.  Then  it  was  your  plan  merely  to  take  this  land  up,  which  you 
did  authorize  him  to  locate  for  you,  and  to  allow  it  to  he  idle  indefi- 
nitely?— ^A.  Well,  I  wouldn't  say  to  have  it  lie  idle  indefinitely, 
because  I  didn't  know  what  I  might  do  with  it  after  I  acquired  my 
patent,  but  my  idea  in  taking  the  land  was  for  the  future.  It  de- 
pended entirely  upon  the  development  of  conditions  on  the  coast  that 
might  require  coal,  shipping  interests  and  that  sort  of  thing,  and  I 
naturally  took  it  to  be  what  I  considered  a  good  investment  at  the 
time — ^a  chance  at  the  time. 

Q.  Did  Mr.  Cunningham  at  any  time  subsequent  to  location  have 
any  conversation  with  you  down  to  and  including  the  time  of  final 
certificate  concerning  what  improvements  he  had  placed  or  would 
place  on  your  claim  f— A.  Why,  nothing  in  particular.  In  a  general 
way  he  spoke  of  the  development  of  the  different  claims  up  there,  but 
not.  that  I  recall,  anything  in  particular. 

Q.  I  now  call  your  attention  to  what  is  known  as  a  "  Proof  of  char- 
acter and  improvements,  agent,"  being  also  denominated  as  "AflSdavit 
of  agent  as  to  the  character  of  improvements,"  being  one  of  the  orig- 
inal entry  papers  signed  by  Clarence  Cunningham,  and  bearing  date 
January  2,  1907,  executed  before  John  W.  Dudlev,  register  of  the 
Juneau,  Alaska,  land  office;  and  for  the  purpose  oi  propounding  the 
question  I  shall  quote  a  part  of  this  paper: 

That  the  nature  of  said  improTements  is  as  follows :  Cuts  and  openings  made 
on  ttie  course  of  yelns ;  joint  ownership  in  the  work  done  on  the  Tenino  claim,  on 
Trout  Greek,  to  determine  the  commercial  value  of  coal  in  depth ;  spending  over 
12,000  thereon. 

I  wish  to  ask  you  if,  now  that  this  has  been  read  to  you,  your  mem- 
ory has  been  so  refreshed  that  you  can  recall  that  Mr.  Cunningham  at 
any  time  subsequent  to  location  had  any  conversation  with  you  as  to 
the  nature  of  the  improvements  on  your  claim? 

Mr.  Grat.  I  object  upon  the  ground  that  the  question  has  already 

been  answered,  and  on  the  further  ground  that  if  that  is  the  affidavit 

of  the  applicant,  Mr.  Davidson,  the  witness  now  upon  the  stand,  to  the 

*  effect  that  he  didn't  know,  and  that  the  proof  thereof  had  been  made 

by  his  agent,  it  simply  encumbers  the  record  and  we  have  to  pay  for  it. 
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Mr.  Sheridan.  To  that  I  answer  that  if  we  were  to  accept  the 
regular  formal  papers  in  this  case  which  are  in  evidence  and  part  of 
the  original  entry  papers  I  don't  see  that  there  would  be  any  cause  for 
this  inquiry  at  all. 

The  Commissioner.  I  think  he  can  answer  the  question.  Just  read 
the  question  to  the  witness  so  that  he  will  understand  it.  (Question 
read.) — ^A.  Nothing  that  I  recall. 

Q.  Mr.  Davidson,  did  you  from  time  to  time  receive  statements 
from  Clarence  Cunningham  concerning  the  developments  bein^  car- 
ried on  in  Alaska  on  your  coal  claim  and  on  the  adjoining  entries? — 
A.  I  received  several  statements. 

Q.  I  now  ask  your  attention  to  Government  Exhibit  No.  5,  and 
ask  you  to  state  iiyou  ever  received  such  a  statement  from  Clarence 
Cunningham?  (Witness  examines  paper.) — ^A.  I  don't  remember 
receiving  this  statement,  but  I — ^there  was  one  probably  sent  to  me.  I 
don't  recall  it,  but  there  was  probably  one  sent  to  me. 

Q.  I  now  ask  your  attention  to  Government  Exhibit  No.  6  for  a 
similar  purpose ;  that  is,  whether  Clarence  Cunningham  ever  sent  you 
such  a  paper?  (Witness  examines  paper.) — ^A.  This  is  October  20, 
1905.  I  believe  that  I  have  seen  this  statement.  The  reason  that  I 
hesitated  in  the  matter  was  this :  I  have  been  away  from  home  more 
or  less,  and  my  father  having  been  to  Alaska  and  looked  at  this  claim 
of  mine,  and  oftentimes  my  bookkeeper  when  matters  came  up  con- 
cerning this  or  other  matters — ^I  would  probably  pass  it  up  and  let 
him  look  after  it.  Through  that  way  I  might  have  learned  more 
from  my  father  than  what  I  did  from  looking  at  the  report,  he  having 
access  to  the  mail,  and  having  seen  the  claimis,  and  often  talked 
about  it. 

Q.  Was  it  customary  for  your  father,  under  such  conditions  as 
described  by  you,  to  call  your  attention  to  such  reports  as  have  been 
received  during  your  absence? — ^A.  No,  sir,  not  always. 

Q.  I  now  invite  your  attention  to  Grovernment  Exhibit  No.  7,  con- 
sisting of  the  Hawkins  report  on  this  group  of  entries,  and  ask  you 
to  state  if  you  ever  received  such  a  report  from  Clarence  Cunning- 
ham?    (Witness  examines  paper.)— A.  I  did. 

Q.  Can  you  recall  approximately  when? — ^A.  No,  sir,  I  can  not  I 
have  seen  it. 

Q.  This  map  attached  to  the  back  of  it  is  familiar  to  you?  (Wit- 
ness examines  map.) — ^A.  Yes,  sir. 

Q.  Did  you  at  any  time  subsequent  to  the  location  of  your  claim, 
and  down  to  and  including  the  time  of  final  certificate,  ever  receive 
from  Clarence  Cunningham  or  any  other  person  interested  in  this 
group  of  entries  a  map  of  the  entire  group  other  than  the  one  you  have 
just  identified? — ^A.  Itead  the  question  again,  please. 

^Question  read.) 

A.  No,  sir. 

Q.  What  is  the  name  of  your  claim,  Mr.  Davidson? — ^A.  The 
Albion. 

Q.  This  is  it  as  it  appears  on  the  map  attached  to  Government 
Exhibit  No.  7.    [Showing.]    The  Albion  is  it? — ^A.  Yes. 

Q.  I  now  hand  you  Government  Exhibits  8  and  9  and  ask  you  if 

Jou  received  such  statements  at  any  time  from  Clarence  Cunning- 
am?     [Witness  handed  paper.] — A.  I  don't  recall  the  statement, 
but  I  probably  received  it. 
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Q.  And  No.  9  also? — ^A.  Yes.    The  same  answer  to  that. 

Q.  Are  you  aware,  Mr.  Davidson,  of  the  statements  that  Clarence 
Cunningham  had  sent  to  any  other  of  the  entrymen  in  this  group 
not  having  been  sent  to  you  ? — ^A.  No,  sir. 

Q.  Did  Clarence  Cunningham  at  any  time  prior  to  the  location  of 
your  claim  say  anything  to  you  concerning  the  position  which  your 
claim  occupies  with  reference  to  any  other  entrymen? — ^A.  No,  sir. 

Mr.  Gray.  Prior  to  location? 

Mr.  SfiRmAN.  Yes,  prior  to  location. 
^  Q.  What  I  mean,  Mr.  Davidson,  is,  did  he  indicate  to  you  the  rela- 
tive position  that  it  would  occupy  in  the  group  or  point  out  to  you 
its  place  on  the  map,  or  otherwise? 

Mr.  Gray.  I  object  to  the  question  because  prior  to  location  it  would 
seem  to  me  that  it  would  be  impossible  for  him  to  have  done  any  such 
thing  as  that. 

Mr.  Sheridan.  It  seems  to  me  that  if  a  man  is  going  to  have  a 
claim  located,  before  it  is  located  he  will  ascertain  something  concern- 
ing the  whereabouts  of  the  claim. 

Mr.  Hughes.  I  do  not  mean  to  interrupt  for  any  purpose  except  for 
the  purpose  of  information:  Do  you  refer  to  the  first  location,  the 
one  that  was  attempted  in  1903,  or  the  second  location  ? 

Mr.  Sheridan.  1  mean  the  location  which  exists  at  present  in  the 
name  of  Mr.  Davidson. 

Mr.  Hughes.  The  one  tinder  the  law  of  1904? 

Mr.  SHERmAN.  Yes. 

Q.  Now  just  read  the  question. 

r Question  read.) 

A.  He  did  not.  In  speaking  of  the  country  in  general  he  said  that 
I  had  a  good  claim,  and  I  afterwards  learned  of  the  location  of  the 
claim,  but  at  the  time  he  made  the  entry  for  me  why  the  claim  was 
not  pointed  out  to  me  on  any  map,  or  showing  its  position  as  concerns 
any  other  claim. 

Q.  Did  you  understand  from  any  conversation  you  had  with  Clar- 
ence Cunningham,  prior  to  the  making  of  your  location  under  the  act 
of  1904,  that  any  other  persons  were  to  have  claims  adjoining 
yours? — ^A.  No,  sir. 

Q.  Then  we  are  to  understand  that  as  far  as  you  were  aware  up  to 
the  time  that  your  claim  was  located  under  the  act  of  1904,  you  didn't 
know  that  anybody  else,  and  that  is  any  of  the  present  entrymen,  had 
claims  adjoining  yours? — A.  Well,  I  would  answer  that  in  this  way. 
I  didn't  presume  for  a  moment  M.r.  Cunningham  was  going  to  ^ive 
me  a  claim  three  miles  away  from  Mr.  Doneen,  or  six  miles  away, 
whatever  it  would  be;  away  out  by  itself;  that  I  had  induced  Mr. 
Doneen  to  take  a  claim,  and  I  didn't  presume  for  a  minute  that  he 
would  put  me  away  off  bv  myself;  that  he  would  have  claims  scattered 
all  over  the  country.    That  was  not  my  understanding. 

Q.  Your  understanding  was  that  these  claims  were  to  be  located 
in  a  group? — ^A.  They  were  to  be — something — ^yes,  you  might  say  in 
a  group. 

Q.  Now,  I  invite  your  attention  to  the  map  attached  to  Government 
Exhibit  No.  7,  and  which  is  a  part  thereof,  being  the  Hawkins  report 
on  this  group  of  entries,  and  ask  you  to  state  if  at'  any  time  Clarence 
Cunningham  made  any  representations  to  you  prior  to  the  location 
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of  ^our  claim  under  the  act  of  1904  as  to  his  purpose  in  having  these 
claims  adjoining? — ^A.  Read  that  question. 

(Question  read.) 

A.  Well,  now,  mj  idea  of  having  the  claims — ^I  might  explain  it 
in  this  way.  My  idea  of  going  to  friends  of  mine*  and  presenting 
the  matter  of  lands  in  Alaska  to  be  located  upon  for  coal,  was  that  ii 
I  could  get  five  or  six  more  friends  or  men  that  I  knew  were  re- 
sponsible and  all  right,  and  had  money  to  pay  for  the  development 
work,  that  it  would  naturally  reduce  the  cost  of  the  expense  pro  rata. 

Q.  Pro  rata  ? — ^A.  Well,  pro  rata  for  the  claims.  The  ratio  of  the 
expense  would  be  smaller. 

Q.  What  kind  of  expenses  do  you  refer  to? — ^A.  For  the  expense  of 
probably  taking  provisions  up  and  for  the  hiring  of  a  cook,  and  build- 
mg  of  cabins  and  cutting  of  trails,  and  doing  some  general  develop- 
ment work.  I  think  it  would  be  a  physical  impossibility,  almost  a 
physical  imj^ossibility,  for  one  man,  unless  he  had  a  fortune,  to  go  up 
and  make  his  improvements  and  one  thing  or  another — ^it  would  w 
very  much  easier  to  have  other  men  join  him  and  reduce  the  expense  of 
making  that.    I  was 

Q.  That  was  your  idea  at  the  time  of*  making  this  location? — A. 
Yes,  sir. 

Q.  Did  you  ever  become  acquainted  with  the  names  or  otherwise 
of  the  persons  to  whom  you  have  referred  to  in  your  testimony,  as 
the  squatters  whom  Clarence  Cunningham  was  to  buy  out? — ^A.  Have 
I  become  personally  acquainted  with  them? 

Q.  Either  by  name  or  in  person? — ^A.  Well,  I  remember  having 
heard  some  of  the  names,  but  I  don't  know  that  I  would  recall  them. 

Q.  You  don't  recall  them  now? — A.  I  don't  recall  them. 

Q.  Did  you  ever  meet  any  of  these  persons  ? — ^A.  Not  to  my  knowl- 
edge. 

Q.  Who  were  these  men — ^if  I  understand,  there  were  two  of 
them — ^who  preceded  Clarence  Cunningham  in  Alaska  and  with 
whom,  as  I  understand  you,  you  and  Doctor  Cunningham  and  Clar- 
ence Cunningham  had  a  conversation  before  you  located  your  claim 
under  the  act  of  1904? — ^A.  That  was  Mr.  Bniner  and  A.  S.  Marshall 

Q.  They  are  residents  of  this  city? — ^A.  One  of  them. 

Q.  Which  one? — ^A.  Marshall. 

Q.  Do  you  know  where  Mr.  Bruner  lives? — ^A.  I  do  not. 

Q.  Now  you  spoke  of  11  persons  having  become  interested  in 
daima  in  Alaska  at  some  stage  of  the  proceedings.  Just  about  what 
time  was  it  that  you  knew  of  11  persons  being  interested  there  in 
these  claims? — ^A.  Well,  at  the  time  of  the  fir^  locations  I  under- 
stood there  were  about  11  at  that  time;  11  or  12.  _  ' 

Q.  At  the  time  that  you  made  your  location? — ^A.  I  think  that  is 
probable.    Yes,  sir. 

Q.  Were  you  at  that  time 

Mr.  Gray.  Which  location?    You  jump  from  one  to  the  other. 

Mr.  Sheridan.  I  am  speaking  constantly  of  his  1904  location. 

Mr.  Gray.  Well,  why  don't  you  say  so.  You  must  know  that 
the  witness  is  not. 

Mr.  Shertoan.  Well,  I  am  not  attempting  to  draw  out  any  in- 
formation concerning  his  oil  investment. 

Mr.  HyoHiss,  But  the  looatiou- 
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Mr.  Gbat.  Just  read  that  question  and  answer,  and  see  if  Mr. 
Sheridan  refers  to  the  1904  location,  will  you,  please? 

(Question  and  answer  read.) 

Mr.  SH£Rn>AN.  I  will  ask  the  question  again. 

Q.  When  you  say  that  you  knew  that  there  were  11  persons  at 
the  time  of  your  location,  what  location  did  you  refer  to? — A.  To 
the  first  location. . 

Q.  What  year  was  that? — ^A.  I  think  that  was  in  1903. 

Q.  Now,  then,  with  how  many  more  of  the  present  entrymen,  if 
any,  had  you  become  acquainted  with  hj  the  time  you  made  your 
location  in  1904? — ^A.  How  many  more  or  the  entrymen? 

Q.  Yes. — A.  Of  the  present  number? 

Q.  Yes. — ^A.  Up  to  the  time  that  I  made  my  location? 

Q.  In  1904 ;  yes. — ^A.  I  don't  recall  of  having  met  any  of  the  others 
at  that  time. 

Q.  About  how  frequently  in  a  year  did  Clarence  Cunningham  draw 
on  you  for  funds,  after  making  location  in  1904,  down  to  and  in- 
cluding the  time  of  final  certificate? — ^A.  Well,  I  can't  state  positively. 

Q.  Just  roughly? — ^A.  Well,  probably  some  years  I  would ;  my  ex- 
penses would  oe  probably  three  drafts  of  $100  or  $200  each;  then 
again  it  might  be  more. 

Q.  It  ran  along  about  that  way  throughout  the  period  indicated? — 
A.  Well,  I  don't  know.  I  know  the  amount  of  money  I  invested 
in  that  matter,  and  it  is  over  that  period  of  time  that  I  told  you, 
but  I  don't  know  how  much  each  year. 

Q.  I  was  just  wanting  to  get  an  average  and  not  an  exact  state- 
ment of  that. — ^A.  Yes. 

Q.  Now,  about  how  much  altogether  did  you  expend  on  your 
claim  from  the  time  of  location  in  1904  down  to  and  including  the 
time  of  final  certificate  and  including  the  payment  for  the  coal 
land? — ^A.  I  can't  state  positively,  but  I  have  an  idea,  something 
like  about  $4,000. 

Q.  Now,  you  spoke  of  Clarence  Cunningham's  salary  as  first  being 
called  to  your  attention  some  time  between  a  year  and  eighteen 
months  after  the  location  of  your  claim  in  1904,  as  I  understand  you. 

Mr.  Gray.  I  suppose  that  the  witness  can  take  care  of  himself, 
but  he  did  not;  and  I  don't  think  you  so  understood  him,  Mr. 
Sheridan. 

Mr.  SHERmAN.  I  think  the  record  will  show  that  he  said  exactly 
what  I  have  stated. 

Mr.  Hughes.  I  don't  think  there  is  any  question  there,  is  there? 
What  is  the  question  ? 

(Question  read.) 

Mr.  Hughes.  There  is  not  any  question  there. 

Mr.  Gray.  I  knew.  I  simply  suggested  that  you  were  trjdng  to 
mislead  him.  You  said  a  year  or  eighteen  months.  These  tiimga 
sometimes  make  quite  a  little  difference.  I  don't  suppose  that  you 
were  trying  to  mislead  him.  I  thought  that  you  had  just  forgotten 
the  exact  language,  and  I  was  just  simply  calling  the  matter  to  your 
attention.    I  wanted  it  to  appear  as  it  was. 

(Question  read.) 
'    Q.  Now,  Mr.  Davidson,  about  how  long  was  it,  as  nearly  as  you 
can  fix  it? — ^A.  Well,  I  can  readily  see  that  I  am  a  little  bit  mixed 
in  the  first  and  second  locations. 
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Q.  Well,  indicate  which  location  you  mean. — A.  It  was  about  a 
year  or  fifteen  months  after  the  1903  location  that  this  matter  came 
to  my  attention. 

Q.  Then,  prior  to  that  time  there  was  no  reference  made  to  any 
compensation  from  you  to  Clarence  Cunningham  for  his  services?— 
A.  No,  sir. 

Mr.  Hughes.  Mr.  Sheridan,  would  you  permit  a  question  at  tV.i^ 
point?  Only  for  one  purpose — ^because  coming  later  it  is  difficult 
to  attract  attention  to  the  witness's  meaning. 

Mr.  Sheridan.  Yes. 

Q.  (By  Mr.  Hughes.)  When  jrou  said  you  were  a  little  mixed  in 
the  location  did  you  mean  mixed  in  your  own  mind  or  mixed  about 
what  Mr.  Sheriaan  was  inquiring  about? — ^A.  Well,  I  wanted  to 
know  what  he  was  inquiring  about. 

Mr.  Hughes.  Well,  1  thought  that  is  what  you  meant  and  I  wanted 
it  to  so  appear  on  the  record. 

Q.  What  conversation  did  you  have  with  Clarence  Cunningham 
or  anybody  else  which  called  to  your  attention  the  fixing  of  his 
salary  ? — A.  Sead  the  question,  please. 

(Question  read.) 

A.  Well,  as  I  stated,  I  don't  remember  exactly  when  the  conversa- 
tion  occiir^d,  but  in  tke  course  of  our  conversation  about  matters  ii> 
general  this  matter  of  expense,  of  remimeration  for  his  services,  came 
up,  and  just  in  a  general  conversation.  He  stated  that  "By  the 
reports  you  will  see  I  am  charging  up  $200  a  month  for  expenses  as 
salary." 

Mr.  Sheridak.  I  do  not  wish  to  be  discourteous,  but  I  must  say 
that  it  is  hard  for  the  stenographer  to  follow  the  witness  when  con- 
sultations are  ffoing  on  between  counsel. 

Mr.  Gray.  I  have  never  been  in  a  case  yet  where  I  could  not  con- 
sult with  my  associate  without  objection. 

Mr.  Sheridan.  I  have  no  objection  to  it  at  all,  but  we  want  to  be 
considerate  in  this  small  room. 

Mr.  Gray.  I  have  not  heard  any  complaint  from  the  reporter. 

Mr.  Shkridan.  Well,  I  observea  it. 

Mr.  Hughes.  It  never  will  be  deemed  a  discourtesy  if  you  address 
yourself  upon  any  request  to  us. 

Q.  Now,  on  the  occasion  of  this  conversation,  even  though  you  can 
not  recall  the  date,  Mr.  Davidson,  was  it  definitely  fixed  in  any  way 
that  you  can  now  recall  that  he  should  receive  $200  and  nothing  else 
in  compensation  for  his  services? — A.  Well,  definitely  what  was  with 
me  personally. 

Q.  Yes;  or  with  you  and  any  other  entrymen  jointly?  Just  give 
use  what  you  understand  about  it  as  near  as  you  can. — ^A.  As  I  stated 
before  I  think  Mr.  Cimninghani  and  I  were  at  the  hotel  or  at  tlie 
doctor's  office ;  I  am  not  sure  where  the  conversation  ocxjurred 

Q.  Here  in  Spokane? — ^A.  (Continuing.)  Or  as  to  the  exact  date 
that  it  occurred.  It  was  here  in  Spokane.  In  some  way  the  conversa- 
tion came  up  about  expenses  ana  he  says,  "  I  am  charmng  $200  a 
month  "  or  "  Going  to  cnarge  up  $200  a  month  salary  and  expenses." 
I  probably  commented  that  that  was  reasonable  enough  or  something 
of  that  sort  and  passed  it  up. 
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Q.  It  was  your  understanding,  I  presume,  that  you  were  to  share 
pro  rata  with  the  other  entrymen  in  that  salary  ? — A.  I  was  to  share 
whatever  the  ratio  of  83  claims,  as  I  assume,  went  into  this. 

Q,  Now  you  referred  in  your  direct  testimony  to  a  conversation 
had  subsequent  to  your  1904  location  wherein  Clarence  Cunningham 
stated  that  he  would  endeavor  to  increase  the  number  of  entrymen  to 
26.    Is  that  correct?— A.  After  the  1904  location? 

Q.  Yes. 

Mr.  Gray.  Where  did  you  get  that,  Mr.  Sheridan  f 

Mr.  SH£im>AN.  Taken  down  the  very  moment  he  said  it  in  full. 

Mr.  Hughes.  I  don't  think  there  is  anything  in  his  testimony  of 
that  kind  after  the  1904  location.  It  is  possible  for  me  to  see  how 
the  confusion  would  exist  as  to  the  testimony  of  the  witness  between 
the  time  when  he  went  in  there  and  the  occasion  when  the  new  loca- 
tions were  made  in  the  fall  of  1904.  His  testimony  on  his  direct  ex- 
amination was  very  clear  and  the  question  propounded  to  him  was 
plain  as  to  the  dancer  of  confusion  as  to  what  the  witness  means, 
when  there  ought  to  be  no  cause  for  confusion  whatever  in  the  matter. 

Mr.  Sheridan.  I  am  satisfied  that  I  would  not  have  put  this  state- 
ment down  in  the  notes  at  the  time  if  it  had  not  been  stated. 

The  Commissioner.  You  can  easily  settle  it  by  referring  to  the 
record  if  you  have  a  copy  of  his  testimony. 

Mr.  Hughes.  It  was  said,  but  not  as  referring  to  the  date  after 
1904  at  all. 

Mr.  Sheridan.  I  submit  if  you  will  allow  the  witness  to  answer 
the  question  we  will  see. 

Mr.  Gray.  But  you  are  unfair  in  trying  to  mislead  him  upon  that 
point  and  make  him  state  the  contrary. 

Mr.  Sheridan.  I  make  no  attempt  to  mislead  the  witness  at  all. 

The  Commissioner.  Let  us  see  what  his  testimony  is  on  that  point 
and  see  if  he  testifies  to  it. 

Mr.  Gray  (quoting  from  the  record  at  page  1247).  It  says: 

Q.  Now,  then,  Mr.  Davidson,  did  you  see  him  upon  his  return  from  that  trip 
to  Alaska? 

That  is  referring  to  the  trip  when  he  went  back  in  the  early  part 
of  1903. 

A.  I  did. 

Q.  Where  did  you  meet  him  then? — ^A.  Well,  I  met  him  In  Spokane.  I  don't 
know  whether  it  was  in  the  doctor's  office  or  In  the  Hotel  Spokane.  I  would 
not  remember. 

Q.  What  did  you  learn  from  him  at  that  time.  If  anything?— A.  I  learned 
that  he  had  made  the  locations  up  there  and  that  after  he  had 
made  some  resurveys  he  found  that  there  were  some  more  claims 
which  could  be  had  and  he  thought  If  he  could  find  the  proper  men, 
each  one  to  take  the  claim,  that  he  would  probably  have  20  or  25 — I  have 
forgotten  the  exact  number — and  he  stated  to  me  that  there  were  more  coal 
showings  than  he  though,  and  larger  and  better,  and  was  quite  well  pleased 
with  the  matter. 

Now  that  is  when  he  returned  in  the  early  part  of  1908.  Mr. 
Sheridan  in  his  question  appeared  to  place  it  subsequent  to  the  loca- 
tions in  1904. 

Mr.  Sheiudan.  That  was  my  understanding  when  I  asked  the 
question,  and  I  thank  Mr.  Gray  for  correcting  me  because  it  is  a 
great  advantage  to  my  point. 

70923*— S.  Doc.  719,  61-3,  vol  10 ^33 
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ejection  aside  from  the  mere  ordinary  objections  it  will  be  without 
ijference  to  what  is  advantageous  to  anybody's  point,  but  what  is  in 


Mr.  Grat.  I  was  not  assuming  that  counsel  intended  to  confuse 
the  witness. 

Mr.  Hughes.  I  want  to  say  that  if  we  make  any  interruption  or 
ob] 
rej 
the  interest  of  the  truth. 

The  Commissioner.  I  think  the  remark  of  Government's  counsel 
was  uncalled  for  in  this  particular  matter.  It  is  proper  tiiat  we 
should  know  what  the  witness  testified  to  in  his  direct  examination. 

Mr.  Sheridan.  There  seems  to  be  a  wonderful  capacity  both  in 
the  minds  of  opposing  counsel,  and,  with  all  due  deference  to  the 
commissioner,  of  the  present  commissioner,  to  misapprehend  the 
entire  purport  of  my  Questions. 

The  Commissioner.  Well,  I  know — ^it  was  not  necessary  for  you  to 
make  the  remark  that  you  did,  Mr.  Sheridan.  We  have  already 
encumbered  the  record  with  a  great  many  remarks  that  are  entirely 
forei^  to  it.  We  will  do  more  business  and  get  along  better  by 
examming  witnesses. 

Mr.  SHERmAN.  I  am  endeavoring  to  do  so.  Now  read  my  question 
to  the  witness,  please. 

(Question  read.) 

Mr.  Sheridan.  We  will  correct  that  now.  Strike  that  out — ^'^  Sub- 
sequent to  the  year  1904." 

Mr.  Hughes.  No.  Either  the  whole  of  what  has  followed  that 
must  go  out  or  a  new  question  must  be  asked,  or  unless  the  question 
is  corrected  so  that  it  must  conform  to  the  record. 

Mr.  Sheridan.  I  will  leave  it  there  and  ask  you  the  question  in 
another  form. 

Mr.  Gray.  Yes. 

Q.  Now,  Mr.  Davidson,  when  was  it  that  you  had  the  conversa- 
tion with  Clarence  Cunninpjham  already  referred  to  by  you  in  your 
direct  testimony,  at  which  time  you  said  that  Clarence  Cunningham 
would  endeavor  to  secure  about  25  persons  altogether  to  take  daims 
in  Alaska? 

Mr.  Gray.  At  which  time  Mr.  Cunningham  said. 

Q.  That  he  had  said.  Yes. — ^A.  That  was  on  his  return  trip  in 
1903. 

Q.  Did  you,  from  any  knowledge  that  came  to  you  personally  or 
through  Clarence  Cunningham,  know  that  25  persons  had  become 
interested  in  these  entries  prior  to  your  location  in  1904} — ^A,  Now 
read  that  question  again. 

f  Quest  ion  read.) 

A.  Not  that  I  remember  of. 

Q.  Now,  referring  to  Government  Exhibit  No.  10,  which  is  the 
Guggenheim  memorandum  of  July  20,  1907,  I  understood  you  to 
state,  whether  my  recollection  be  correct  or  not,  that  there  was  some 
parts  of  that  that  were  not  satisfactory  to  you.  I  ask  you  now  to 
point  out  the  parts  that  you  objected  to  when  it  came  to  your 
notice. — ^A.  Well,  I  am  of  the  opinion  that  my  attention  was  not 
called  to  the  matter  through  a  report  of  this  sort  I  think  it  was 
in  a  personal  conversation,  as  I  stated,  with  Mr.  Cunningham,  on 
the  train  between  Portland  and  Seattle,  after  he  had  been  to  Salt 
Lake,  but  not  from  the  report  that  I  saw. 
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Q.  Continue. — ^A.  Answer  your  question?  All  right  What  I 
thought  we  ought  to  have  was,  if  we  had  made  the  deal,  was  to  haTe 
^aranteed  us  to  have  taken  so  much  coal— that  was  the  idea — of 
the  entire  output  of  the  property,  and  I  might  add  that  there  was 
another.  I  didn't  feel  inclined  to  sell  them  coal  at  $1.76  for  their 
own  use.  I  think  those  were  the  two  remarks  that  I  made  at  the 
time. 

Q.  I  ask  your  attention  to  GoTemment  Exhibit  No.  29,  which  is 
the  articles  of  incorporation  of  the  Bering  Biver  Railroad  Com- 
pany, and  ask  you  wnat  you  know,  if  anytmns,  concerning  such  an 
organization? — ^A.  I  have  heard  about  it.  Now  the  way  it  was 
caUed  to  my  attention  I  can't  really  recall. 

Q.  Have  you  any  interest  in  it?— A.  I  have  not 

Q.  Have  you  had  at  any  time  since  the  location  of  your  claim  in 
1904  any  interest  in  such  an  organization  as  this? — ^A.  Since  1904? 

Q.  Yes. — ^A.  I  have  no  interest  in  the  organization  of  the  Bering 
Kiver  Railroad  Company,  except  something  may  have  been  charged 
up  in  an  expense  account  for  something.  I  have  no  interest  or  am 
no  stockholder. 

Q.  Are  you  aware  that  in  any  reports  submitted  you  by  Clarence 
Cunningham  at  any  time  that  vou  had  been  assessed  for  expenses 
in  connection  with  this  railroad  ? — A.  From  a  witness  the  other  day 
I  heard  something  regarding  it  but  I  had  no  knowledge  of  it  at  the 
time. 

Q.  That  is  all  you  know  about  it? — ^A.  Yes,  sir. 

Q.  I  have  here  a  paper  purporting  to  be  signed  by  Fred  C.  David- 
son, being  a  letter  addressed  by  him  to  H.  K.  Love,  dated  Oakesdale, 
Wash.,  December  81,  but  the  ^ear  is  illegible.  I  ask  you  to  state, 
Mr.  Davidson,  if  that  be  your  signature  ? 

^Witness  examines  paper.) 

A.  It  is.  I  directed  this  letter — ^I  directed  my  bookkeeper  to 
write  this  letter,  which  he  did^  and  many  times  he  signs  letters  for 
me  and  the  "  D  "  there — ^that  is  what  I  am  questioning,  but  I  was 
authority  for  it.  It  may  be  my  signature,  but  it  does  not  look  exactly 
to  be  my  signature. 

^b*.  Sheridan.  I  just  invite  the  attention  of  counsel  to  the  fact 
that  that  was  the  letter  that  was  referred  to  in  Mr.  Doneen's  testi- 
mony,  and  the  reason  that  it  was  not  introduced  at  that  time  was  that 
it  referred  both  to  Mr.  Doneen  and  Mr.  Davidson,  and  I  wanted  to 
put  it  in  to  account  for  the  Love  affidavit. 

I  now  offer  this  in  evidence  to  be  marked  Grovemment  Exhibit 
No.  46. 

Mr.  Hughes.  We  have  no  objection  except  it  unnecessarily  encum- 
bers the  record. 

(Paper  admitted  in  evidence  and  marked  Government  Exhibit 
No.  45.) 

Q.  Mr.  Davidson,  I  now  invite  your  attention  to  Government  Ex- 
hibit No.  8,  and  especially  that  part  of  it  purporting  to  be  a  copy 
of  the  Cunningham  journal,  and  especially  to  page  1  th^eof, 
whereof  under  date  of  Wallace,  Idaho,  February  1,  1903,  it  appears 
^  Each  subscriber  shall  have  one-eighth  of  his  stock  issued  to  Clarence 
Cunningham  in  consideration  of  his  services  in  securing  said  land." 
I  ask  you  if  you  ever  saw  such  a  journal,  or  had  any  information  or 
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knowledm  of  such  an  understanding  between '  you  and  Clarence 
Cunnin^am? — ^A.  None  whatever.    I  never  saw  the  journal. 

Q.  No  such  aCTeement  ever  existed  between  you  and  Clarence 
Cunningham? — A.  No,  sir. 

Q.  Did,  you,  from  the  date  of  the  location  of  your  claim  in  1904, 
and  from  the  date  of  your  first  location  in  1903,  down  to  and  in- 
cluding the  time  of  final  certificate,  consult  any  counsel  in  connection 
with  your  claim? — A.  Not  that  I  recall.  I  would  not  call  it  con- 
sultation when  you  have  an  acknowledgment  taken  by  an  attorney 
to  an  affidavit,  would  you? 

Q.  Well,  a  mere  aclmowledgment,  no — A.  Well,  that  is  all. 

Q.  You  left  matters  of  that  sort  to  Clarence  Cunningham  to  at- 
tend to,  I  presume? — ^A.  Yes,  sir. 

Q.  Handling  the  legal  part  of  it? — ^A.  Representing  my  claim? 

Q.  Yes.— A.  I  did. 

Q.  Were  you  financially  interested  with  any  other  of  the  entry- 
men  now  concerned  at  the  time  that  you  made  either  your  first  or 
second  locations? — ^A.  Yes,  I  had  some;  as  I  have  stated  before. 
Dr.  Cunningham  and  I  had  some  oil  property  in  Alaska  and  some 
mining  stock — little  mining  deals — and  also  with  Mr.  Doneen,  but 
aside  from  that,  I  don't  recall  having  an  interest  with  anyone  else. 

Q.  Did  you,  subsequent  to  your  location  in  1904,  down  to  and  in- 
cluding the  time  of  final  certificate,  become  interested  with  any 
others  than  those  named  by  you;  that  is,  financially  in  business 
concerns? — ^A.  That  is  between  1904 

Q.  And  1907?— A.  The  date  of  final  certificate? 

Q.  Yes. — A.  Other  than  those  named? 

Q.  Other  than  those  named  ? — ^A.  Not  that  I  recall  in  any  way. 

Q.  Have  you  any  other  interests  in  Alaska  than  this  coal  claim, 
Mr.  Davidson? — ^A.  No,  because  we  have  lost  our  oil  locations.  We 
have  disposed  of  them  some  time  ago. 

Q.  Have  you  ever  been  in  Alaska? — A.  No,  sir. 

Q.  I  don't  recollect  whether  or  not  you  stated  you  executed  a  deed 
to  be  placed  in  the  hands  of  Mr.  Wakefield  in  connection  with  these 
meetings  in  1907,  concerning  the  negotiations  with  the  Guggenheims. 
Did  you  ever  execute  such  a  deed? — ^A.  As  I  stated  in  my  testi- 
mony  

Mr.  Gray.  Now — ^well,  go  ahead.  I  am  getting  tired  of  calling 
counsel's  attention  to  your  memory  of  Mr.  Davidson's  testimony. 

A.  I  am  of  the  opinion  that  Mr.  Wakefield's  papers  were  for- 
warded to  me.  I  was  in  Portland  or  Seattle.  I  am  not  sure  whether 
I  signed  them  but  I  am  of  the  opinion  that  I  did. 

Q.  Do  you  recall  anything  of  what  subsequently  became  of  the 
deed  which  had  been  forwarded  to  you? — A.  Well,  I  just  stated  if 
I  signed  it  I  know  it  was  returned  to  Mr.  Wakefield. 

Q.  Do  you  know  whether  it  has  been  destroyed  or  is  still  in  exist- 
ence ? — A.  Well,  I  have  understood  that  all  the  deeds  were  destroyed. 

Q.  You  did  not  destroy  it  yourself  ? — ^A.  I  went  to  Mr.  Wakefield's 
ofiice  on  two  occasions,  once  he  was  sick  and  once  when  he  was  quite 
busy,  so  busy  I  didn't  see  him.  I  was  never  there  again,  but  in 
some  way  I  am  under  the  impression  that  they  came  to  me  by  mail ; 
that  if  1  signed  one  it  was  returned  to  me.  I  remember  of  having 
had  a  conversation  with  Mr.  Doneen  regarding  the  matter,  because  he 
went  up  for  his. 
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Q.  Now,  my  question  is,  do  you  remember  having  destroyed  it? — 
A.  I  do  not 

Q.  Was  the  money  which  you  expended  on  your  claim  down  to  and 
including  the  time  of  final  certificate  your  own  money,  individu- 
ally?— ^A.  Yes,  sir. 

Q«  Did  you  at  any  time  have  any  interest  in  any  scrip  that  might 
have  been  placed  on  any  timber  land  in  Alaska,  as  referred  to  already 
in  testimony  by  witnesses  i — ^A.  No,  sir. 

Mr.  Hughes.  I  don't  like  to  be  interrupting,  but  there  is  no  testi- 
mony of  either  witness  from  which  it  is  stated,  or  even  the  inference 
might  be  drawn,  that  any  scrip  might  have  been  placed  upon  any  land 
in  Alaska.  There  is  some  testimony  about  the  purchase  of  scrip  with 
that  view,  but  never  any  that  such  scrip  had  ever  been  located. 

Q.  You  are  not  aware  that  any  such  scrip  had  ever  been  located  for 
the  purpose  indicated,  are  you,  Mr.  Davidson? 

Mr.  Gray.  What  purpose  indicated  ? 

Mr.  Sheiodan.  Taking  up  timber  lands  in  connection  with  these 
claims. 

Mr.  Gray.  There  is  no  evidence  at  all  to  justify  any  such  inference 
as  that 

Q.  Answer  the  question. 

^Question  read.) 

A.  You  are  referring  to  timber  lands  in  Alaska? 

Q.  Yes,  sir. — ^A.  No. 

Mr.  Shertoak.  That  is  all. 

Kedirect  examination  by  Mr.  Gray  : 

Q.  Mr.  Davidson,  Mr.  Sheridan  asked  you  how  much  money  you 
had  expended  on  your  claim,  including  the  purchase  price,  from  the 
date  ox  this  location  in  1904  down  to  uie  time  of  final  purchase,  and 
you  stated  that  vou  have  expended,  between  1904,  when  your  location 
was  made,  and  nnal  purchase,  the  sum  of  $4,000,  or  thereabouts.  To 
which  location  did  you  refer  when  you  said  you  had  expended  about 
the  sum  of  $4,000? — ^A.  1903.  From  the  inception  I  was  in  about 
$4,000,  as  I  remember. 

Q.  And  if  your  answer  reads  that  it  was  between  the  location  of 
1904  and  the  time  when  you  paid  your  money  to  the  Government,  in- 
cluding that  money,  you  misapprehended  Mr.  Sheridan's  question  as 
to  which  location  he  referred  to? — A.  I  did. 

Q.  Now,  are  you  acquainted  with  these  first  11  or  12  gentlemen 
who  each  authorized  Mr.  Cunningham  to  locate  a  claim  in  Alaska — ^a 
coal  claim  for  him  ? — A.  Not  with  all  of  them. 

Q.  At  the  time  Mr.  Cunningham  returned  in  the  early  part  of  1908, 
how  many  of  them  did  you  know,  Mr.  Davidson,  and  who,  if  you 
recall? — ^A.  Why,  Doctor  Cunningham,  and  Mr.  Doneen,  and  Mr. 
Mason,  and  I  think  I  have  met  Mr.  Finch ;  I  am  not  sure.  I  wouldn't 
say  whether  I  had  or  not. 

Q.  Mr.  Finch  was  not  one  of  those? — ^A.  Wasn't  Me? 

Q.  Upon  Mr.  Cunningham's  return  in  1903,  and  after  he  advised 
you  that  there  were  in  the  neighborhood  of  20  or  25  claims  which  were 
subject  to  location,  were  you  aware  that  other  persons  authorized  him 
^to  make  locations  for  them  in  that  district? — A.  I  heard  so;  yes. 
\  Q.  The  names  of  those  persons  did  you  know  at  that  time? — 
A.  The  names;  was  I  acquamted  with  them? 
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Q.  Yes ;  at  that  time. — A.  I  can%  state  positively  whether  I  was  ac- 
quainted with  any  of  the  gentlemen  or  not;  probably  I  was,  if  that 
included  Mr.  Finch.  I  was  acquainted  with  Mr.  Finch.  I  don't  re- 
member the  date  he  was  in;  perhaps  two  or  three  more. 

Q.  I  understood  you  in  your  cross-examination,  in  answer  to  a 
question  of  Mr.  Sheridan's,  to  say  that  you  did  not  know  that  other 
persons  had  been  interested  by  Mr.  Cunmngham,  or  that  other  persons 
had  authorized  Mr.  Cunningham  to  make  locations  for  them  up  there. 
What  are  the  facts  concerning  that? — ^A.  Well,  I  don't  quite  under- 
stand how  I  made  such  a  statement,  because  I  knew  he  was  around 
trying  to  get  men  to  take  up  claims ;  and  I  don't  recall  making  such 
a  statement 

Q.  When  did  you  first  hear  of  the  Behring  River  Railroad  Com- 
pany, Mr.  Davidson? — A.  I  can't  state  positively,  but  I  think  that  it 
perhaps  was  in  1907  or  1908.    I  am  not  sure. 

Q.  Do  you  recall  the  time  when  you  talked  to  Mr.  Cunningham 
about  these  Guggenheim  negotiations? — ^A.  Yes,  sir. 

Q.  When  was  it  with  reference  to  that  time? — ^A.  It  was  after  that. 

Q.  You  never  had  heard  of  it  prior  thereto? — A.  No,  sir. 

Q.^  Now,  you  sajr  that  you  received — do  you  recall  having  seen  this 
Exhibit  No.  6,  which  was  the  statement  or  circular  which  Mr.  Cun- 
ningham sent  to  you ;  counsel  for  the  Grovemment  having  asked  you 
if  you  received  that? — ^A.  I  stated  that  no  doubt  it  was  sent  to  me  at 
Oaksdale,  and  I  had  heard  about  it  I  have  either  seen  it  or  my 
father  had  said  something  about  it,  because  that  was  after  the  time 
he  had  been  to  Alaska. 

Q.  Now,  there  is  some  statements  in  that  I  want  to  ask  about  I 
ask  you  whether,  either  by  seeing  it  or  otherwise,  you  knew  that  Mr. 
Cunningham  had  written  to  jou,  using  such  language  referring  to 
such  matters.    In  this  Exhibit  No.  6  is  the  following  language: 

I  am  pleased  to  state  that  Mr.  Hawkins  made  a  most  thorough,  careful, 
and  painstaking  examination  of  the  entire  field  owned  by  us,  as  weU  as  a 
cursory  examination  of  the  coal  lands  of  the  English  company  adjoining. 
His  report  is  now  being  prepared,  together  with  maps,  showing  the  topography 
of  the  field,  strike  and  dip  of  the  veins  or  measures;  thickness  or  amount  of 
coal  shown  in  each  vein  above  tunnel  level,  with  analysis  of  same.  In  addi- 
tion to  the  above,  his  map  will  show  contours  and  levels  from  our  lands  to  the 
ocean  with  charts  and  soundings  of  the  channels  where  we  are  likely  to  build 
coal  bunkers  and  wharves,  besides  giving  approximate  route  and  length  of  pro- 
posed railroad  to  both  the  lands  owned  by  the  English  company  and  ourselves. 

What  consideration  did  you  place  upon  that  language  referring  to 
coal  bunkers  and  wharves  and  to  the  railroad,  Mr.  Davidson? 

Mr.  Sheridan.  I  object,  unless  it  is  first  shown  that  those  things 
came  to  the  attention  of  the  witness. 

Mr.  Gray.  All  right,  I  will  withdraw  it. 

Q.  Did  you  at  the  time  or  at  some  subsequent  time  have  anv  such 
matter  called  to  your  attention,  or  did  you  see  any  such  thing  in  this 
report  of  Mr.  Cunningham's,  referring  to  a  railroad  or  coal  bunk- 
ers?— ^A.  I  heard  something  about  it.  Whether  it  came  from  that 
report — it  was  through  the  report,  probably,  I  heard  it.  Perhaps 
my  father  had  said  something  about  it  or  read  it. 

Q.  What  impression  did  that  make  upon  your  mind? — A.  It  didnt 
make  much  of  an  impression  upon  me,  for  it  was  too  much  of  a  deal 
for  me  in  my  limited  financial  condition  to  consider  at  all.  In  fact, 
my  father  advised  me  when  I  came  back,  he  says,  ^'  You  want  to  be 
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very  careful  about  getting  too  much  money  tied  up  so  far  awaj  from 
home,''  or  something  of  that  sort.    He  says,  ^^  Take  your  clami  and 

it  your  patent  and  protect  it  and  you  will  have  something  that  will 
valuable."  He  was  there  during  that  examination,  about  that 
time. 

Q.  I  call  your  attention  to  the  followmg  language  contained 
therein: 

We  are  already  advised  that  we  are  holding  considerable  tracts  of  land  for 
timber  which  we  will  require  in  large  quantities,  but  there  is  no  law  in  Alaska 
for  acquiring  titles  to  timber  lands,  consequently  would  consider  it  advisable 
to  try  to  secure  some  cheap  scrip  and  cover  all  we  can  before  beginning  a  very 
extensive  operation. 

Did  any  such  language  come  to  your  notice,  Mr.  Davidson,  in  refer- 
ence to  the  purchase  oi  scrip? — ^A.  I  don't  remember  anything  about 
a  scrip  proposition  imtil  it  was  perhaps  a  couple  of  years  ago  or  a 
year  and  a  half  ago,  something  about  that  time,  I  heard  something 
about  it.  I  remarked  I  had  all  the  timber  I  cared  for,  which  was  true 
at  that  time. 

Q.  Did  you  ever  agree  at  any  time  to  expend  anv  money  in  acquir- 
ing any  timber  lands  or  any  scrip  to  secure  timber  lands  in  Alaska? — 
A.  No,  sir ;  I  never  agreed  to  it.     Never  considered  it. 

Q.  Never  considered  it  ? — ^A.  No,  sir. 

Q.  I  call  your  attention  to  the  following  language  in  the  same 
Exhibit  No.  6 : 

We  have  located  a  permanent  tunnel  site  on  Clear  Greek,  which  will  cut  aU 
the  various  veins  described  in  Mr.  Hawkins's  report  and  affording  the  best 
possible  outlet  This  tunnel  will  be  1,100  feet  in  length  when  it  reaches  the 
first  of  these  coal  veins  and  continuing  on  it  wUl  be  about  6,000  feet  to  the 
last  seam.  We  are  now  building  quarters  to  transfer  our  camp  from  Trout 
Creek  to  this  point  and  as  soon  as  the  buildings  are  completed  we  will  cut  off 
most  of  our  expense  until  definite  plans  are  perfected. 

Did  you  have  any  knowledge  of  any  such  proposed  tunnel? — A.  I 
heard  something  about  a  proposed  tunnel. 

Q.  What  did  vou  do  or  what  impression  did  that  make  upon  your 
mind,  Mr.  Daviason;  what  consideration  did  you  give  to  it? — ^A.  Well, 
I  didn't  give  it  much  consideration  at  aU,  because  I  figured  it  would 
be  a  very  expensive  proposition  at  the  time  and  I  haano  patent  for 
my  claim  and  I  would  not  consider  any  such  a  proposition  for  my 
claim. 

Q.  When  you  heard  of  it  did  you  express  your  objection  in  the 
matter  any  way? — A.  Well,  I  perhaps  did  to  my  father.  I  don't 
know  that  I  expressed  it  to  anyone  else  at  the  time.  The  chances  are 
we  talked  it  over  down  home  and  that  was  all  there  was  to  it. 

Q.  Did  you  ever  consider  that  Mr.  Cunningham  was  ever  authorized 
by  you  to  engage  in  any  such  undertakings  as  the  construction  of  any 
such  a  tunnel  or  the  purchase  of  scrip  or  the  holding  of  timber  landfs 
or  construction  of  railroad  or  coal  bunkers  or  wharves  or  any  of  those 
things? — ^A.  No,  sir;  I  simply  gave  him  power  of  attorney  to  get  a 
claim  for  me;  to  do  the  necessary  work  on  it.  I  did  not  authorize 
him  to  make  any  further  expenditures  involving  me  financially  in  any- 
thing. 

Q.  Did  you  authorize  him  to  engage  in  any  such  undertaking  on 
vour  behalf  as  those  mentioned  and  to  which  I  have  referred? — ^A. 
No,  sir. 
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Q.  Did  you  ever  authorize  Mr.  Cunningham  to  locate  a  water 

Sower  up  there  for  you  or  locate  any  interest  in  any  one  for  you? — ^A- 
To,  sir. 

Q.  Did  you  ever  have  any  interest  in  any  water  power  in  Alaska  t— 
A.  No,  sir. 

Q.  Were  you  at  any  time  prior  to  your  purchase  of  your  coal  claim 
from  the  Government  ever  called  upon  by  Mr.  Cunningham  or  by 
any  other  entryman  in  that  district  to  consider  the  question  of  the 
construction  of  a  railroad  or  wharves  or  docks? — A.  No,  sir. 

Q.  Were  you  ever  called  upon  by  Mr.  Cunningham  or  any  other 
entrjrman  in  that  district  or  anyone  to  consider  the  question  of  driv- 
ing a  long  tunnel  to  cut  in  on  the  coal  measures;  a  long  tunnel  such- as 
is  described  in  Government  Exhibit  No.  6,  to  cut  the  coal  measures  on 
any  of  these  claims? — ^A.  No,  sir. 

Q.  Were  you  ever  called  upon  by  Mr.  Cunningham  or  any  other 
of  these  entrymen  to  consider  the  question  of  taking  an  interest  in 
any  water  power  or  in  developing  any  water  power  prior  to  the  pur- 
chase of  your  coal  claim  ? — ^A.  No,  sir. 

Q.  Prior  to  the  purchase  of  that  claim  were  you  ever  called  upon 
by  Mr.  Cunningham  or  anyone  to  consider  the  question  of  acquiring 
any  timber  land.  Did  you  ever  consider  that  question  prior  thereto 
with  any  of  them? — ^A.  No,  sir. 

Q.  Were  you  ever,  prior  to  your  purchase  from  the  Government, 
requested  by  Mr.  Cunningham  or  by  any  other  entryman  in  that  dis- 
trict or  by  anyone  else  to  authorize  Mr.  Cunningham  or  anyone  else 
to  take  up  any  of  these  matters  or  propositions  for  you  or  in  your 
behalf? — ^A.  No,  sir. 

Mr.  Gray.  Bead  the  last  question,  please. 

(Question  read.) 

Mr.  Gray.  That  is  all. 

JOSEPH  H.  NEILL,  a  witness  produced  on  behalf  of  the  claim- 
ants, being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gray  : 

Q.  Just  state  your  full  name^  your  residence,  and  your  occupa- 
tion.— A.  Joseph  H.  Neill;  I  live  in  Franklin  County,  Wash.;  I 
am  a  farmer. 

.  Q.  When  did  you  first  become  interested  in  securing  a  coal  claim 
in  Alaska?— A.  In  1903. 

Q.  Who  first  called  the  matter  to  your  attention? — ^A.  My  brother, 
R.  K.  Neill. 

Q.  Just  state  as  near  as  you  can  what  he  told  you.  First,  where 
did  you  meet  him? — ^A.  In  Spokane. 

Q.  What  did  he  tell  you  at  that  time? — ^A.  Why,  he  told  me  he 
had  lived  up  there 

Q.  Up  where? — A.  Up  in  Alaska,  in  Kayak,  and  examined  the 
ground,  and  he  had  taken  a  claim  himself  and  thought  it  would  be 
a  good  idea  for  me  to  take  up  one,  too,  and  it  would  be  a  good  in- 
vestment; it  would  be  some  tune  before  it  would — ^before  we  would 
receive  anything  out  of  it. 

Q.  Did  "he  tell  you  who  had  located  the  claims  up  in  that  district, 
who  was  acting  in  that  matter? — A.  Clarence  Cunningham,  he  said. 

Q.  Did  he  say  anything  to  you  about  how  much  money  it  would 
require  for  you  to  secure  a  coal  claim  up  there? — ^A.  He  said  he 
thought  it  would  cost  between  $2,500  and  $3,000. 
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Q.  And  what  did  he  tell  you,  or  what  did  you  tell  him? — ^A.  I 
told  him  I  would  take  one  if  he  could  get  me  one. 

Q.  What  did  he  say  as  to  whether  or  not  he  would  do  sol — ^A.  He 
said  he  would  see  Clarence  and  see  if  he  could  not  locate  one,  and  he 
said  Clarence  would  draw  on  me. 

Q.  Did  Mr.  Cunningham  subsequently  draw  on  you  for  the 
money?— A.  He  did. 

Q.  Did  you  see  Mr.  Cunningham  after  he  had  drawn  on  you  for 
that  money? — A.  Yes,  sir. 

Q.  YThere?— A.  At  Wallace,  Idaho. 

Q.  What  occurred  at  that  time? — ^A.  He  told  'me  he  had  located 
me  on  a  claim,  and  I  told  him  I  had  received  his  draft  and  paid  it. 

Q.  Did  you  discuss  the  matter  any  more  fully  with  him  at  that 
time? — ^A.  Not  very  much.  I  was  busy  at  the  time,  and  I  told  him 
that  I  hoped  it  would  turn  out  to  be  good. 

Q.  Subsequent  to  that  time  did  you  pay  any  other  sums  of  money 
to  Mr.  Cunningham? — A.  I  did. 

Q.  How  ? — ^A.  Bv  him  drawing  on  me  at  different  times. 

Q.  And  you  paid  the  drafts? — ^A.  Yes,  sir. 

Q.  At  the  time  that  you  and  your  brother  were  discussing  the  mat- 
ter^ when  he  first  spoke  to  you  about  Mr.  Cunningham  locating  these 
clamis  up  there  and  that  he  thought  he  could  get  him  to  locate  one 
for  you,  did  he  tell  you  what  Cunningham  was  getting  for  locating 
it? — A.  No. 

Q.  Did  you  expect  Cunningham  to  do  it  for  you  for  nothing  ? — ^A. 
He  said  he  would  talk  about  that  later. 

Q.  What  did  he  tell  you? — ^A.  He  said  Clarence  was  receiving  a 
salary. 

Q.  Who  was  to  pay  the  salary? — ^A.  It  would  come  out  of  the 
different  ones  he  located. 

Q.  All  of  you  should  contribute  to  the  salary  of  Cunningham  ? — 
A.  Yes. 

Q.  When  was  that? — ^A.  It  was  along  that  fall  or  the  next  spring 
after  I  saw  him. 

Q.  Did  you  have  any  agreement  with  Mr.  Cunningham  at  that 
time,  or  with  your  brother  for  Mr.  "Cunningham,  that  Air.  Cunning- 
ham should  have  any  interest  in  your  claim? — A.  No^  sir. 

Q.  I  call  your  attention  to  a  power  of  attorney  executed  on  the 
21st  day  of  October,  1904,  before  W.  A.  Corey,  a  notary  public,  and 
I  will  ask  you  if  you  executed  that  power  of  attorney? — ^A.  I  did. 

Q.  I  refer  to  the  power  of  attorney  included  in  the  papers  of  coal 
entry  No.  25,  and  I  call  your  attention  to  an  affidavit  sworn  to  on  the 
same  day  before  the  same  notary  public,  and  ask  you  if  that  is  your 
signature,  if  you  executed  that  affidavit? — A.  I  did. 

Q.  I  will  call  your  attention  to  the  following  language  contained 
in  that  affidavit: 

I  farther  swear  that  I  am  now  in  the  actual  possession  of  said  coal  land, 
through  my  attorney  and  agent  In  fact,  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  partiea 

Was  that  statement  true  at  the  time  you  made  it? — A.  Yes. 

Q.  At  that  time,  Mr.  Neill,  or  at  any  time  prior  thereto,  had  you 
had  any  contract  or  agreement  or  understanding  of  any  kind  with 
any  person  by  which  any  interest  in  your  claim  should  inure  to  the 
benent  of  anyone  but  youreelf  ? — A.  llo,  sir. 
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Q.  Did  you  have  any  understanding  of  any  kind,  whether  written 
or  otherwise,  that  you  would  ioin  your  claim  with  any  other  claim  for 
the  purposes  of  mining,  or  that  you  would  consolidate  it  for  a  jobt 
holdiiij?  for  any  purpose? — ^A.  I  did  not 

Q.  Did  you  have  any  understanding  that  on  getting  title,  or  at 
any  time  in  the  future,  that  you  would  turn  it  over  to  a  corporation  to 
be  formed? — ^A.  No,  sir. 

Q.  I  call  your  attention  to  the  application  for  patent  sworn  to 
on  the  12th  dav  of  March,  1906,  before  W.  A.  Corey,  a  notary  public, 
and  ask  you  ijf  you  executed  that  paper? — ^A.  I  did. 

Q.  In  the  application  for  patent,  1  call  attention  to  the  following 
language: 

That  I  am  now  in  the  actual  possession  of  said  mine  through  my  dniy  author- 
ized agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore 
appointed  as  such  for  the  purpose  of  making  the  location  record  and  entry  of 
said  coal  lands  for  me  and  in  my  name^  and  through  whom  I  make  the  «itry  for 
my  own  use  and  benefit,  and  not  directly  or  indirectly  for  the  use  and  beiefit  of 
any  other  parties. 

Was  that  statement  true  at  the  time  you  made  it? — ^A.  It  was. 

Q.  At  or  prior  to  that  time  had  you  ever  made  any  agreement  or 
contract,  or  had  you  entered  into  any  understanding  or  made  any 
promise,  with  any  person,  by  which  any  interest  in  that  claim  when 
you  secured  it  shomd  inure  to  the  benefit  of  anyone  but  yourself?— 
A.  No,  sir. 

Q.  For  whose  benefit  and  use  were  you  taking  that  claim,  Mr. 
Neill?— A.  Mine. 

Q.  Had  you  at  any  time  prior  to  swearing  to  your  application 
for  patent,  or  at  that  time,  made  any  contract  or  a^eement,  or  were, 
you  under  any  understanding,  obligation,  or  promise  to  turn  it  over 
to  a  corporation  then  or  thereafter  to  be  formed? — ^A.  No. 

Q.  Or  were  you,  or  had  you  agreed  or  understood  that  when  you 
ffot  title  you  would  consolidate  it  with  or  unite  with  any  other 
claims  for  joint  holding  or  joint  mining? — ^A.  No,  sir. 

Q.  Had  you  given  that  matter  any  consideration  at  that  time? — 
A.  No,  sir. 

Q.  You  afterwards  paid  for  your  land  to  the  Grovemment  of  the 
United  States,  did  you  not? — ^A.  Yes,  sir. 

Q.  Who  did  you  send  the  money  to? — ^A.  To  the  land  office  in 
Juneau,  Alaska. 

Q.  And  did  you  receive  back  a  final  certificate  of  entry  ? — ^A.  I  did. 

Q.  I  show  you  a  copy  of  duplicate,  dated  April  23. 1907,  coal  entry 
No.  25;  you  received  a  duplicate  of  that,  did  you? — ^A.  Yes,  sir. 

Q.  Dated  on  April  23,  1907  ?— A.  Yes,  sir. 

Q.  Had  you  on  April  23,  1907,  or  at  any  time  prior  thereto,  made 
any  contract  or  agreement,  or  were  you  under  any  understanding,  ex- 

?Tess  or  implied,  l)y  which  any  interest  in  your  claim  should  be  held 
or  the  benefit  of  any  person  other  than  yourself? — A.  No,  sir. 
Q.  Had  you  prior  to  that  time  had  any  contract  or  agreement  with 
Clarence  Cunningham,  or  with  any  other  entryman,  or  with  anyone, 
by  which  you  haa  a^eed  to  turn  that  claim  over  to  a  company,  cor- 
poration, or  association  at  any  time  in  the  future? — ^A.  No,  sir. 

Q.  Had  you  any  agreement  with  Mr.  Cunningham,  or  with  any 
other  person,  that  as  soon  as  you  got  title  you  would  consolidate  it,  or 
combine  it,  or  unite  it  with  any  other  claims  in  that  district? — ^A.  No, 
sir. 
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Q.  For  any  purpose? — ^A.  No,  sir. 

Q.  Mr.  Neill,  from  the  time  you  saw  Clarence  Cunningham  in 
Wallace,  after  you  had  paid  this  first  draft,  until  you  secured  your 
final  certificate  of  purchase  to  the  land  from  the  Government? — ^A.  I 
did ;  about  a  year  ago. 

Q.  I  mean  up  to  that  time  in  1907  when  you  paid  your  money  to 
the  Government? — A.  I  had  seen  him  once  or  twice. 

Q.  Where? — ^A.  I  think  once  here  in  Spokane  and  once  up  in  Wal- 
lace. 

Q.  When  was  the  time  in  Wallace? — ^A.  It  was  right  after  I  first 
got  him  to  locate  me  on  the  claim. 

Q.  Sight  after  you  paid  the  first  draft? — ^A.  Some  time  there  in 
the  fall. 

Q.  Of  what  vear?— A.  1908. 

Q.  When  did  you  next  see  him? — ^A.  I  could  not  just  remember. 
It  was  along  in  1904  or  1905. 

Q.  At  that  time  did  you  have  any  conversation  with  him  concern- 
ing your  claim? — ^A.  Not  very  much. 

Q.  But  you  had  some,  did  you  ? — A.  Talked  about  how  he  was  get- 
ting along  up  there  and  how  everything  was  going. 

Q.  Did  you  at  that  time  have  any  understandmg  or  conversation 
with  Mr.  Cunningham  to  the  effect  that  after  you  got  title  to  the  claim 
you  would  turn  it  over  to  a  company  or  corporation  ? — ^A.  No,  sir. 

Q.  Or  did  he  suggest  any  such  thing  to  jou  ? — A.  No,  sir. 

Q.  Did  you  ever  near  of  a  coal  expert  being  sent  up  there,  Mr.  Neill, 
to  look  over  that  country  ? — A.  No,  sir. 

Q.  Did  you  say  you  fived  in  Franklin  County,  Washington? — ^A. 
Yes,  sir. 

Q.  When  did  you  move  into  that  country? — ^A.  It  will  be  five  years 
next  April. 

Q.  WeU,  that  would  be  in  Anril,  1905?— A.  Yes,  sir. 

Q.  Been  farming  ever  since,  Mr.  Neill  ? — ^A.  Yes,  sir. 

Q.  Did  you  attend  a  meeting  held  at  the  ofiice  of  Finch  &  Campbell 
on  the  16th  day  of  May,  1907?— A.  No,  sir. 

Q.  I  now  hand  you  Claimants'  Exhibit  3,  Mr.  Neill,  and  ask  if 
you  ever  received  a  copy  of  the  minutes  of  that  meeting,  as  shown 
there.— A.  Well 

Q.  Read  that  over  to  make  sure  [handing  witness  paper]. — ^A.  I 
think  I  did ;  ves. 

Q.  R.  K.  Neill,  who  was  appointed  a  member  of  the  committee  at 
that  meeting,  was  your  brother,  was  he? — ^A.  Yes. 

Q.  I  call  your  attention  to  the  following  language  which  is  con- 
tained there :  "  Thereupon,  on  motion  of  Mr.  Sweeney,  seconded  by 
Mr.  Finch,  the  chairman  was  authorized  to  appoint  a  committee  of 
five,  who  should  organize  a  corporation  for  the  purpose  of  acquiring 
the  coal  claims  owned  by  those  present  and  those  oi^such  other  claim 
owners  as  might  desire  to  join  the  corporation,  the  committee  to 
secure  deeds  to  the  mining  claims  and  issue  receipt  tiieref or,  and  take 
all  necessary  steps  to  com{)lete  the  organization  of  the  company  ready 
for  the  transaction  of  business.    And  thereupon  a  committee  was  ap- 

{)ointed  Consisting  of  C.  J.  Smith.  Clarence  Cunningham,  H.  W.  Col- 
ins,  R.  K.  Neill,  and  Frederick  Burbidge."    Subsequent  to  that  time 
did  you  receive  and  execute  a  deed  to  your  claim? — ^A.  I  did. 
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Q.  Pursuant  to  the  action  taken  at  that  meeting? — ^A.  I  did. 

Q.  To  whom  did  you  send  it? — ^A.  Mr.  Wakefield. 

Q.  Now,  did  you  attend  a  meeting  held  in  this  city  on  the  16tli  of 
July,  1907  ?— A.  No,  sir. 

Q.  Did  you  ever  receive  a  copy  of  the  minutes  of  a  meeting  which 
is  marked  Claimants'  Exhibit  No.  4  [handing  paper  to  witness]  ? — ^A. 
I  don't  think  I  did.    If  I  did  I  don't  rememGer  it. 

Q.  Did  you  ever  receive  a  copy  of  a  memorandum  or  proposition  to 
the  Gugffenheims,  or  someone  connected  with  them,  for  the  sale  of  cer- 
tain of  these  coal  claims  or  interests  therein?  I  show  you  Government 
Exhibit  10,  and  ask  you  if  you  received  that,  or  a  copy  of  it  [handing 
paper  to  witness]. — A.  I  did,  I  think. 

Q.  Did  you  say  you  think  you  did? — A.  Yes;  I  am  pretty  sure 
I  did. 

Q.  Did  you  pay  any  attention  to  that? — ^A.  No,  sir. 

Q.  What  did  you  hear  or  know  about  any  committee  going  to  Salt 
Lake  to  have — or  any  negotiations  held  between  them  down  there 
with  the  Guggenheims? — A.  Never  heard  of  any  at  all. 

Q.  Is  that  when  you  saw  this  paper  you  have  referred  to? — A. 

Q.  Did  you  have  any  conversation  with  anyone  about  that  matter 
subsequent  to  that  time? — ^A.  No. 

Q.  Did  you  have  any  conversation  with  your  brother  about  it? — 
A.  Not  until  afterwards. 

Q.  Well,  what  did  you  have  at  that  time?  That  is  what  I  want  to 
know. — A.  I  was  here  in  town  and  asked  him  what  they  had  done 
about  it,  and  he  told  me  it  fell  through.    That  is  all  he  said  about  it 

Q.  Did  you  ever  consent  to  any  such  arrangement? — A.  No,  sir. 

Q.  At  the  time,  did  you  know  anything  about  it? — ^A.  No. 

Q.  Have  you  ever  sold  you  claim,  Mr.  Neill? — ^A.  I  have. 

Q.  For  how  much  money? — A.  Fifteen  thousand  dollars. 

Q.  Sold  it  to  IVlr.  Horace  V.  Winchell,  at  Minneapolis? — ^A- 
Yes,  sir. 

Q.  And  the  deed  was  made  to  Mr.  Fred  B.  Snyder,  of  Minneapo- 
lis, Minn.? — ^A.  Yes,  sir. 

Q.  Did  you  ever  pay  any  part  of  the  money  which  you  received 
for  your  claim  to  Mr.  Cunningham? — ^A.  I  did  not. 

Q.  Did  Mr.  Cunningham  ever  claim  any  part  of  it  or  ask  you  for 
any  part  of  it  ? — A.  No,  sir. 

Mr.  Gray.  You  may  take  the  witness. 

Cross-examination  by  Mr.  Pugh: 

Q.  You  first  became  interested  in  the  Alaska  fields  in  1903? — A. 
Yes,  sir. 

Q.  And  that  was  through  a  conversation  you  had  with  your 
brother,  R.  K.  Neill? — A.  Yes,  sir. 

Q.  How  soon  after  that  did  you  meet  Mr.  Cunningham? — ^A.  Oh, 
I  could  not  say  just  exactly  when;  it  was  along  that  fall  some  time. 

Q.  Did  your  brother  give  jou  to  understand  that,  or  did  you  in 

any  way  learn  what  your  obligation  to  Mr.  Cunningham  for  his 

A.  (Interrupting.)  No,  sir. 

Q.  (Continuing.)  For  his  services? — ^A.  No,  sirj  nothing. 

Q.  Did  you  ever,  in  fact,  promise  to  pay  or  contribute  to  Mr.  Cun- 
ningham one-eighth  of  any  land  that  you  might  acquire? — ^A.  No,  sir. 
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Q.  Or  to  consent  there  might  be  issued  to  him  one-eighth  of  the 
stock  in  an^  corporation,  so  rar  as  your  share  in  the  stock  was  con- 
cerned, which  might  be  formed? — ^A.  No,  sir. 

Q.  If  Clarence  Cunningham  ever  made  any  statement  to  you  to 
the  effect  he  would  receive  a  one-eighth  portion  of  any  claim  which 
might  be  located  by  him  in  this  territory ;  is  that  statement  true,  as 
to  vour  claim? — ^A.  No,  sir. 

Q.  Did  you,  at  the  time  you  became  interested,  as  you  have  stated, 
know  that  any  other  persons  were  makins  locations  of  coal  lands 
in  the  same  immediate  locali^? — ^A.  Which?    Besides  me? 

Q.  Besides  yourself? — ^A.  I  knew  mj  brother  had  been  up  there, 
and  he  told  me  about  Clarence  Cunningham  locating  other  claims 
up  there,  but  I  did  not  know  any  of  them  but  a  few  of  them. 

Q.  You  knew  a  few  of  them? — ^A.  I  knew  that  Mr.  Finch  and 
Mr.  Campbell  and  my  brother  had  one  at  that  time. 

Q.  Any  others  that  you  now  recall? — A.  No;  that  is  all. 

Mr.  Httghes.  That  you  knew  at  that  time? 

Mr.  PuGH.  Yes ;  that  he  Imew  at  that  time. 

Q.  Those  were  all? — ^A.  Of  the  ones  I  knew,  yes. 

Q.  Whose  names  you  can  recall? — ^A.  Whose  names  I  can  recall. 
There  might  have  been  more  in  there,  but  I  don't  know  whetlier 
there  was  any,  or  who  they  were. 

Q.  Did  you  then,  or  about  that  time,  meet  any  of  these  other  per- 
sons who  were  making  these  locations,  and  have  any  conference  with 
them  concerning  anv  future  operation,  development,  management, 
and  disposition  of  tne  properties? — A.  No.  sir. 

Q.  Wnich  you  or  they  might  acquire ? — A.  No,  sir. 

Q.  When  you  met  Mr.  Cunningham,  in  the  conversation  which 
followed  between  you  and  Mr.  Cunningham,  did  he  in  any  way 
represent  to  you,  or  give  you  to  understand,  that  these  other  persons 
for  whom  he  had  made  locations  would  unite  their  claims  tor  the 
purpose  of  operation? — A.  No,  sir. 

Q.  Or  that  they  would  hold  them  and  operate  them  together  and 
share  equally  in  the  proceeds  of  the  mines  i — ^A.  No,  sir. 

Q.  Had  no  understanding  of  that  sort  whatever? — ^A.  No,  sir; 
not  with  me. 

Q.  You  knew  at  the  time  you  were  proposing  to  make  a  location 
of  land  up  there  in  Alaska  that  they  were  in  a  very — ^in  a  wholly 
undeveloped  territory,  and  were  distant  and  difficult  of  access,  did 
you  not? — A.  Yes,  sir. 

Q.  You  knew  that  the  sole  value  of  any  land  that  you  might  lo- 
cate and  acquire  would  depend  upon  its  coal  deposits? — A.  Yes,  sir. 

Q.  And  that  in  order  to  secure  those  deposits  tnat  some  transporta- 
tion would  be  necessary? — ^A.  Yes,  sir. 

Q.  Did  you  regard  it  as  at  all  practicable,  Mr.  Neill,  for  you  by 
yourself,  or  even  in  an  association  of  other  persons,  profitably  to 
mine  coal  from  160  acres  of  land  in  Alaska? — ^A.  Well,  I  didn't 
give  it  a  particular  thought  at  the  time. 

Q.  You  were  not  contemplating  the  operation  of  the  property? — 
A.  No;  through  mine,  not. 

Q.  Cunnin^am,  from  time  to  time,  advised  you  what  he  was  doing 
up  there,  and  for  what  purposes  he  was  spending  the  money  you 
remitted  to  him  ?— A.  Yes,  sir. 
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Q.  In  what  way  did  he  communicate  that  advice  to  youl — A.  He 
generally  wrote  me  a  letter. 

Q.  A  letter? — ^A.  Once  in  a  while;  yes;  he  gen«:*ally  wrote  a  small 
letter,  giving  the  necessary  facts,  what  he  was  doing,  when  he  would 
draw  on  me  for  the  money. 

Q.  I  will  ask  vou  to  examine  the  paper  which  I  shall  now  hand 
you,  and  which  has  been  heretofore  offered  in  evidence  as  Govern* 
ment  Exhibit  5,  and  ask  you  if  you  have  examined  it,  and  to  state 
whether  you  were  ever  furnished  with  a  copy  of  that  paper  [hand- 
ing^ paper  to  witness]. — ^A.  I  think  I  was. 

Q.  You  think  you  received  a' copy  of  this? — ^A.  Yes,  sir. 

Q.  I  will  now  ask  you  if  at  the  time  you  received  this  paper  your 
attention  was  attracted  to  the  fact  that  in  describing  the  coal  lands 
up  there  Mr.  Cuningham  referred  to  all  of  the  claims  as  being  asso- 
aated  in  the  deven>pment  work? — ^A.  I  never  thought  anything 
about  it ;  never  did ;  no. 

Q.  I  pall  your  attention  particularly  to  this  language,  and  ask 
if  you  remember  of  noting  it  at  the  time : 

Our  development  to  date  has  proven  very  satisfactory,  and  while  not  pre- 
pared to  say,  there  is  no  question  about  the  permanency  or  character  of  our 
coal;  I  will  state  that  so  far  as  known  at  the  present  time  the  quality  1b 
superior  to  anything  on  the  Pacific  coast 

And  to  this  language  in  the  succeeding  paragraph : 

Our  development  on  Trout  Greek,  where  all  our  work  this  winter  is  being 
concentrated,  consists  of  four  tunnels,  being  respectively  50  feet,  170  feet,  146 
feet,  and  180  feet 

And  in  the  next  paragraph  this  language: 

On  Clear  Creek  we  have  about  200  feet  of  tunnels  with  innumerable  open 
cuts ;  and  on  Carbon  Creek  we  have  also  done  quite  an  amount  of  surface  work. 

And  still  further  on  in  the  same  paper : 

This  winter  we  are  probably  working  but  seven  men,  which  probably  wm 
be  gradually  increased  as  it  becomes  necessary  to  scatter  them  along  the  loigtfa 
of  the  claims,  in  order  to  prevent  others  from  encroaching  on  our  lines,  this 
being  the  only  way  we  can  protect  our  interests  until  surveys  are  established 
and  entries  made. 

Did  you  note  that  language  then,  or  at  any  other  time? — A.  No, 
sir :  I  did  not. 

Q.  You  gave  no  consideration  to  it? — ^A.  No. 

Q.  And  placed  no  construction  upon  it? — ^A.  No,  sir. 

Q.  In  like  manner  I  will  ask  you  to  inspect  the  paper  which  I  now 
hand  you  as  being  in  evidence  as  Government  Exhibit  6,  and  state 
whether  you  received  that  paper  or  a  cop^  of  it  [handing  paper  to 
witness]. — ^A.  No,  sir;  I  did  not  receive  this  one. 

Q.  You  never  received  this  one? — A.  No,  sir. 

Q.  I  will  now  ask  you  to  look  at  these  two  documents,  being  papers 
which  have  been  offered  in  evidence  as  Government  Exhibits  8  and  9, 
and  ask  you  to  state  whether  you  received  these  papers  from  Clarence 
Cunningham,  or  copies  of  them,  or  of  either  of  them  [handing  witness 
paper]. — ^A.  I  don't  think  I  have. 

Q.  Don't  think  you  received  either  of  those  ? — ^A.  No. 

Q.  Then  if  you  knew  what  way  he  was  spending  tiie  money  you 
sent  him  you  got  that  knowledge  from  some  other  report  than  any 
shown  to  you? — ^A.  Yes,  sir. 

Q.  Did  you  preserve  these  reports  or  statements? — ^A.  No,  sir. 

Q.  What  dia  you  do  with  them? — ^A.  I  just  merely  told  it  to  my 
brother  when  I  would  meet  him  once  in  a  while. 
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Q.  Do  you  know  whether  they  were  m  form  similar  to  these  which 
have  been  shown  to  you  ? — ^A.  No,  sir.  * 

Q.  Do  you  remember  whether  they  indicated  he  was  keeping  a 
common  account  of  moneys  received  and  expended  on  behalf  of  all 
the  entrymen? — A.  No,  sir. 

Q.  You  don't  remember  anything  about  that? — ^A.  No,  sir. 

Q.  Did  you  at  any  time  confer  upon  Clarence  Cimningham  any 
power  or  authority  to  represent  you  in  behalf  of  this  coal  claim,  other 
than  the  one  that  is  on  file  in  relation  to  the  entry  ? — ^A.  No,  sir. 

Q.  Neither  verbally  or  written? — ^A.  No,  sir. 

Q.  And  that  represents  the  whole  extent  of  his  authority,  does  it? — 
A.  It  does,  so  far  as  I  know. 

Q.  Now,  you  have  stated  that  when  the  location  was  first  made  for 
you  in  1903  that  jou  had  no  agreement  whatever  with  him  in  relation 
to  his  compensation. — A.  Yes ;  that  is  right. 

Q.  Did  you  at  any  time  subsequently  have  any  such  agreement  or 
understanding? — ^A.  In  regard  to  the  claims? 

Q.  In  regard  to  compensation  for  whatever  services  he  might  ren- 
der you  ? — ^A.  No;  sir. 

Q.  Did  you  make  a  subsequent  location  of  the  same  land  or  lands 
in  the  same  locality,  in  1904? — ^A.  Yes,  sir. 

Q.  That  was  after  the  law  of  1904  was  passed  ? — ^A.  Probably ;  that 
affidavit  there  that  I  had  to  sign  before  the  notary  public 

Q.  Now,  when  you  came  to  make  that  location,  did  you  have  any 
different  or  better  understanding  with  Mr.  Cunningham  about  what 
his  compensation  should  be? — ^A.  No,  sir. 

Q.  miatever  right  to  compensation  he  may  have  had  before  still 
continued,  did  it? — ^A.  Yes,  sir. 

Mr.  PuGH.  That  is  all. 

Bedirect  examination  by  Mr.  Gray  : 

Q.  What,  if  anything,  did  your  brother  tell  you  that  Cunningham 
was  going  to  get  when  you  first  went  into  this  thing  and  authorized 
him  to  locate  a  coal  claim  for  you?  What,  if  anything,  did  your 
brother  tell  you  that  Cunningham  was  going  to  get  for  looking  after 
and  locating  the  claim,  and  looking  after  it  afterwards? — ^A.  lathing 
more  than  a  salary. 

Q.  He  told  you  at  that  time  he  was  getting  a  salary? — ^A.  Yes,  sir. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
until  2  o'clock  p.  m.) 


INQUIRY  RESUMED. 

December  10,  1909—2.30  p.  m. 

Appearances:  Hon.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel- 
for  the  Government;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  coun- 
sel for  the  claimants. 

IGNATIUS  MULLEN,  a  witness  called  on  behalf  of  the  claim- 
ants, after  being  duly  sworn  by  the  commissioner,  testified  as  fol- 
lows: 

Direct  examination  by  Mr.  Hughes  : 
Q.  Your  full  name  ? — ^A.  Ignatius  Mullen. 
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Q.  What  is  your  age? — ^A.  Twenty-nine  years. 

Q.  Where  do  you  reside? — *A.  Well,  Juneau  is  my  home,  but  my 
headquarters  for  .the  last  two  years  has  been  Seattle. 

Q.  In  what  business  have  you  been  engaged  in  Seattle? — ^A.  Com- 
mercial traveling. 

Q.  You  are  a  son  of  P.  M.  Mullen,  receiver  of  the  land  office  at 
Juneau? — ^A.  Yes,  sir. 

Q.  When  did  you  go  to  Juneau? — ^A.  Beg  pardon? 

Q.  When  did  you  go  to  Jtmeau  to  live? — ^A.  I  went  to  Juneau  in 
March,  1903. 

Q.  Where  did  you  live  prior  to  that  time? — ^A.  In  Omaha,  Nd>r. 

Q.  How  long  did  you  remain  in  Juneau? — ^A.  Well,  I  was  in 
Juneau  about  a  week. 

Q,  Then  where? — ^A.  I  went  from  there  to  Treadwell. 

Q.  That  is  right  near  by;  the  Treadwell  mine  you  meant — A. 
Yes,  sir. 

Q.  Were  you  in  the  employ  of  the  Treadwell  Mining  Company  ? — 
A.  Yes,  sir. 

Q.  For  about  how  long? — A.  For  about  two  years  and  two 
months. 

Q.  After  that  where  did  you  go  and  what  did  you  do? — ^A.  I 
went  from  there  to  Seward,  Alaska,  Cook's  Inlet  country. 

Q.  You  were  employed  on  the  Alaskan  Central  Boa^? — ^A.  Yes, 
sir. 

Q.  For  how  long? — ^A.  Eighteen  months. 

Q.  Now,  Mr.  Mullen,  while  you  were  at  Treadwell  did  you  at  any 
time  meet  Clarence  Cunningham  ?— A.  Yes,  I  met  Mr.  Cunningham 
in  the  spring  of  1903 — ^that  is,  I  think  around  in  April. 

Q.  where  did  you  meet  him? — ^A.  Why  I  met  him  at  the  Tread- 
well mines.  ^  ^  . 

Q.  He  happened  to  be  over  there  looking  at  the  mine? — A.  He 
was  over  there  visiting  the  superintendent. 

Q.  The  superintendent  was  an  acquaintance  of  his,  was  he? — A. 
Yes,  sir. 

Q.  You  were  introduced  to  him  at  that  time? — A.  Yes,  sir. 

Q.  Did  you  about  that  time  learn  anything  about  the  coal  dis- 
coveries up  in  the  Bering  River  district? — A.  Well,  I  heard  of 
them;  a  great  deal  of  talk  about  them  at  that  time,  from  di£ferent 
prospectors  and  men  who  had  been  up  there. 

Q.  Did  you  ask  Mr.  Cunningham  about  it  or  did  he  say  anything 
to  you  or  did  you  have  anv  conversation  with  him  on  the  subject? — 
A.  I  inquired  generally  about  the  country  and  what  he  thought  of 
it;  something  to  that  effect. 

Q.  Did  you  have  any  talk  with  him  about  locating  any  claim  for 
you  at  that  time? — ^A.  No,  sir. 

Q.  When  did  you  next  see  Mr.  Cunningham? — A.  I  tiiink  it  was 
in  the  winter  of  1904  or  1905. 

Q.  The  latter  part  of  1904,  you  think  ? — A.  I  think  it  was  the  latter 
part  of  1904. 

Q.  Where  did  you  meet  him  then  ? — ^A.  I  met  him  over  at  Tread- 
well. 

Q.  In  the  meantinie  had  you  learned  anything  further  about  the 
coal  prospects  over  in  this  Bering  River  district? — ^A.  Yes;  I  in- 
quired about  it  and  talked  to  people  that  had  been  up  there. 
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Q.  At  the  time  you  met  Mr.  Cunningham  you  say  it  was  at  Tread- 
well,  or  was  it  in  Juneau  t — ^A.  It  was  at  Treadweli. 

Q.  Did  you  have  any  talk  with  him  at  that  time? — A.  In  1904? 

Q,  The  latter  part  of  1904.— A.  Yes. 

Q.  About  locating  a  claim  there? — ^A.  Yes,  sir. 

Q.  Tell  what  the  conversation  was  as  nearly  as  you  can  recall  it? — 
A.  Well,  I  was  talking  to  Mr.  Cunningham  and  about  different 
properties  in  the  West,  in  the  Prince  Wuliam  Sound  country,  and 
copper  properties  and  things  like  that.    I  told  him 

Q.  Did  you  talk  with  him  about  this  coal? — ^A.  Yes.  I  was  talking 
about  the  country  in  general,  about  coal  property  around  in  the  Kayak 
district,  and  I  told  him  I  would  like  to  have  him  locate  me  a  mine  up 
there ;  that  I  had  some  money  to  invest,  and  I  thought  it  would  be 
a  good  venture  for  me.  In  fact  it  was  my  duty  at  the  mine  to  look 
alter  the  coal  for  the  different  mines  and  dunng  these  years  there 
was  a  ^eat  scarcity  of  coal  on  the  Pacific  coast. 

Q.  And  you  thought  it  would  be  a  good  investment? — ^A.  I 
thought  it  would  be  a  ^ood  investment  in  the  future. 

Q.  What  did  he  say,  if  anything? — ^A.  Well,  he  told  me  he  thought 
he  could  locate  me  and  that  he  would,  and  I  asked  him  how  much 
it  would  cost  me  and  he  said  between  $1,500  and  $1,600;  something 
to  that  effect.  ^  Well,  I  told  him  when  I  could  have  the  money.  1 
had  been  waiting  for  what  I  thought  would  be  a  good  investment 
and  to  locate  me,  and  he  said  he  would. 

Q.  Well,  did  he  later  draw  on  you  for  any  sum  ? — ^A.  Why  he  did 
later  on.    I  told  him  to  draw  on  me  for  whatever  it  would  be. 

Q.  His  drafts  were  paid,  were  they  ? — ^A.  Yes. 

Q.  Now,  Mr.  Mullen,  at  that  time  I  notice  in  the  papers  here  you 
have  not  made  any  power  of  attorney.  I  call  your  attention  to  a 
power  of  attorney  which  I  find  in  the  government  files  in  coal  entry 
No.  5,  purporting  to  have  been  execut'^d  by  you,  and  ask  you  if  that  is 
your  signature?     [Witness  examines  paper.] — ^A.  Yes,  sir. 

Q.  It  was  executed  in  Jimeau,  ana  acknowledged  before  John  W. 
Dudley,  the  register  of  tiie  land  office,  was  it? — A.  Yes,  sir. 

Q.  Did  you  send  this  power  of  attorney  to  Mr.  Cunningham? — 
A.  Yes,  sir. 

Q.  Attached  to  the  same  paper  I  find  an  affidavit  purporting  to 
have  been  sworn  to  by  you  on  tne  same  date,  and  I  ask  you  if  that  is 
your  signature?     [Witness  examines  paper.]— A.  Yes,  sir. 

Q.  Mr.  Mullen,  at  the  time  of  your  conversation  with  Mr.  Cunning- 
ham was  there  anything  said  between  you  and  him  in  regard  to  his 
havinj^  any  interest  then  or  at  any  time  in  your  coal  location? — A. 
No.  sir. 

Q.  Was  there  anything  said  about  any  plan  or  purpose  to  organize 
a  company  at  any  time  m  the  future  and  transfer  this  claim  or  any 
other  claim  to  that  company  ? — ^A.  No,  sir. 

Q.  Did  he  discuss  with  you  the  subject  of  joint  opening  or  opera- 
tion of  the  mine  between  your  claim  and  other  entries  made  by  him 
for  other  persons? — 'A.  No,  sir. 

Q.  Did  you  have  any  such  conversation  with  anybody  else? — ^A. 

No.  sir. 

Q.  Have  vou  had  any  such  conversation  with  anybody  at  the  time 
you  made  the  affidavit  and  the  power  of  attorney  to  which  I  have 
just  called  your  attention  ? — ^A  No,  sir. 

70923^—8.  Doc.  719,  61-^,  vol  10 34 
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Q.  Had  you  any  understanding  yourself  that  you  would  enter  this 
claim  with  the  view  or  purpose  or  turning  it  over  to  any  company 
or  corporation  or  association  of  persons? — ^A.  No,  sir. 

Q-  Did  you  have  any  i)lan  with  respect,  at  that  time,  to  the 
future  operation  of  this  claim  as  a  coal  nune,  either  than  by  yourself 
or  in  conjunction  with  anybody  else? — ^A.  No,  sir. 

Q.  Did  you  locate  it  for  any  other  purpose  than  as  an  investment, 
as  you  have  stated,  and  if  so,  state  what  such  purpose  was,  if  any?— 
A.  No,  sir. 

Q.  Now,  I  show  you  from  the  same  files  application  for  patent, 
and  ask  you  if  that  is  your  signature  ?  [Witness  examines  paper.]— 
A.  Yes,  sir. 

Q.  It  was  sworn  to  before  H.  H.  Hilldruff,  United  States  commis- 
sioner at  Keeny  Peninsula,  on  the  12th  day  of  February,  1906;  is  that 
correct? — ^A.  Yes,  sir. 

Q.  That  was  wnen  you  were  at  Cooks  Inlet,  as  you  said? — ^A.  Yes, 
sir. 

Q.  On  the  Alaska  Central  Road? — ^A.  Yes,  sir. 

Q.  At  the  time  you  made  and  swore  to  this  application  you  stated 
in  it: 

I  make  entry  for  my  own  use  and  benefit  and  not  directly  or  indirectly  for  the 
use  or  benefit  of  any  other  party. 

Was  that  statement  true  at  that  time? — ^A.  Yes,  sir. 

Q.  At  the  time  you  made  this  application,  or  any  time  prior  thereto, 
had  you  any  understanding  or  agreement  with  any  person  whosoever 
that  this  entry,  this  application  made  by  you,^  was  for  the  purpose  of 
securing  title  to  a  clami  with  a  view  or  holding  it  for  the  benefit  of 
anyone  but  yourself? — ^A.  No,  sir. 

Q.  Or  witn  the  view  of  transferrins  it  to  any  corporation  or  asso- 
ciation of  persons  to  be  owned  or  held  or  operated  as  a  coal  mine? — 
A.  No,  sir. 

Q.  I  now  show  you  from  the  same  government  files  an  affidavit 

Purporting  to  have  oeen  simed  by  you  before  H.  K.  Love  on  ^e  10th 
ay  of  December,  1906,  and  ask  you  if  that  is  your  signature?  [Wit- 
ness examines  paper.] — ^A.  Yes,  sir. 

Q.  Where  were  you  at  the  time  you  signed  this  affidavit? — ^A.  In 
1906? 

Q.  Yes ;  at  the  time  you  signed  this  affidavit  for  Mr.  Love  ? — A.  I 
was  in  Juneau. 

Q.  You  saw  Mr.  Love  personally,  I  take  it  from  the  affidavit  ? — A 
Yes,  sir. 

Q.  And  talked  with  him  at  the  time  of  signing  this  affidavit? — ^A. 
Yes,  sir. 

Q.  Now,  I  call  your  attention  to  the  following  language  whidi  I 
read  from  this  affidavit : 

That  said  location  was  made  for  the  sole  use  and  benefit  of  the  affiant,  and 
has  ever  since  so  remained  his  and  in  his  exdusive  control:  that  at  no  time 
prior  to  location  or  at  such  time — 

The  word  "  or  "  is  omitted  here,  apparently,  which  is  in  line  with 
the  others — I  supply  the  word  "  or.'' 

or  since  has  affiant  entered  into  any  agreement,  express  or  implied,  or 
pledged  himself  by  promise  or  otherwise,  express  or  implied,  by  which  the 
title  to  said  land,  or  any  part  thereof  or  any  interest  therein,  is  to  pass  to  any 
person  or  association  whatsoever.    That  in  event  said  claim  goes  to  entry  in 
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the  United  States  land  office  at  Juneao,  Alaska,  and  receiver's  receipt  for  the 
purchase  price  issues  he  will  not  be  under  any  contract,  obligation,  or  promise 
to  sell  or  convey  said  tract  to  any  person  or  persons  or  association,  or  to  put 
ihe  same  into  any  company  or  Joint  holding  for  any  purpose,  or  to  otherwise 
dispose  of  same,  but  will  be  free  in  every  way  to  hold  said  tract,  to  lease  or 
sell  it  at  any  future  time. 

Now,  I  ask  ^ou,  Mr.  MuUen,  so  that  you  may  now  be  subject  to 
cross-examination  with  respect  thereto,  whether  each  of  the  state- 
ments which  I  have  read  were  true  at  the  time? — ^A.  Yes,  sir. 

Q.  Had  you  had,  or  prior  to  the  date  of  the  application,  December 
10,  1906,  had  any  conversation  with  any  person  with  reference  to 
transferring  your  coal  claim,  either  before  or  after  patent,  to  any 
company  or  corporation,  or  to  any  association,  or  with  reference  to 
holding  it  for  tne  benefit  of  anv  company  or  of  any  association  of 
persons,  or  of  any  individual  otner  than  yourself? — ^A.  No,  sir. 

Q.  Had  you  had  a  conversation,  agreement,  or  any  understanding 
with  anybody  that  you  would  hold  it  for  the  purpose  of  operating 
in  conjunction  with  any  other  claims;  that  is,  operating  it  as  a  coiu 
mine? — ^A.  No,  sir. 

Q.  You  subsequently  paid  the  government  price  to  the  receiver  of 
the  land  office? — ^A.  Yes,  sir. 

Q.  And  received  your  final  certificate  and  receipt  from  the  register 
and  receiver? — ^A.  Yes,  sir. 

Q.  These  papers  are  among  the  files  and  bear  date  March  13, 1907. 

S lands  witness  paper.]  I  will  ask  you  if  vou  received  duplicates  of 
em.  This  [showing]  is  the  certificate  of  entry  signed  by  the  reg- 
ister, and  the  final  receipt  signed  by  the  receivei:? — ^A.  Yes,  sir. 

Q.  At  the  time  you  paid  this  money  and  obtained  the  final  receipt, 
or  at  any  time  thereto,  had  you  had  any  agreement  or  understanding 
with  any  person  that  you  were  to  turn  your  claim  over  to  any  com- 
pany at  any  time  thereafter,  or  to  any  association  ? — ^A.  No,  sir. 

Q.  Or  that  you  would  hold  it  for  the  benefit  of  any  association  of 
persons? — ^A.  No,  sir. 

Q.  Or  that  you  would  hold  the  title  to  it  and  join  your  claim  for 
the  purpose  of  operating  as  a  mine  with  any  other  entrymen  or  loca- 
tors?— ^A.  No,  sir. 

Q.  Had  you  at  any  time  prior  thereto  had  any  conversation  in 
relation  to  any  such  subject  with  any  person? — ^A.  No,  sir. 

Q.  I  now  call  your  attention  to  another  affidavit  which  I  find  in 
the  government  files  relating  to  your  entry,  and  ask  you  if  that  is  your 
signature?     (Witness  examines  paper.) — A.  Yes,  sir. 

Q.  And  purports  to  be  signed  before  H.  K.  Love ;  sworn  to  before 
H.  K.  Love,  is  it? — ^A.  Yes.  sir. 

Q.  It  is  dated  or  headed  "  State  of  Washington,  county  of  King.'* 
Was  this  affidavit  made  in  Seattle? — A.  Yes,  sir. 

Q.  You  saw  Mr.  Love  there  at  the  time? — ^A.  Yes,  sir. 

Q.  Had  a  conversation  with  him  ? — ^A.  Yes,  sir. 

Q.  And  he  wrote  out  this  affidavit  and  asked  you  to  sign  it  at  that 
time? — ^A.  Yes,  sir. 

Q.  Were  the  statements  true  in  it? — ^A.  Yes,  sin 

Mr.  Gray.  What  is  the  date  of  that? 

Mr.  HuGHBS.  That  is  dated  Au^st  17,  1907. 

Q.  I  think  you  said  that  you  in  1907 — ^your  headquarters — ^were 
in  Seattle,  and  you  were  traveling  for  a  business  house  there? — 
A.  Yea 
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Q.  Traveling  back  and  forth ;  but  iixe  establishment  for  which  you 
were  working  was  in  Seattle ;  is  that  whatyou  mean  ? — ^A,  Yes,  sir. 

Q.  I  call  your  attention  to  Claimants'  Exhibit  3,  which  is  a  record 
of  the  meeting  of  certain  of  the  defendant  entrymen  held  in  the  city 
of  Spokane  on  the  15th  of  May,  1907,  and  ask  you  to  state  whether  or 
not  you  were  present  at  that  meeting?  (Witness  examines  paper.) — 
A.  No,  sir. 

Q.  Look  it  over  and  answer  me  whether  or  not  you  ever  received 
a  copy  of  it? — ^A.  No;  I  did  not. 

Q.  Did  you  receive  a  deed  from  an  attorney  by  the  name  of  Wake- 
field for  execution? — ^A.  No;  no,  sir. 

Q.  I  show  you  now  Claimants'  Exhibit  4,  which  purports  to  be  a 
record  of  the  proceedings  of  a  meeting  held  on  the  16th  of  July,  1907, 
in  the  city  of  Spokane,  and  ask  you  if  you  were  present  at  that  meet- 
ing?— ^A.  No,  sir. 

Q.  I  observe  that  it  is  stated  here  that  there  were  represented  by 
proxy,  among  other  persons,  Mullen? — ^A.  Yes,  sir. 

Q.  As  you  were  the  only  entryman  by  that  name,  I  ask  you  what  is 
your  recollection  in  respect  to  receiving  a  notice  oi  this,  and  who,  if 
anyone,  if  you  recall,  you  authorized  to  represent  you? — ^A.  I  dont 
recall  anvthing  about  this. 

Q.  I  show  you  now  Government  Exhibit  No.  10,  which  purports 
to  be  a  copy  of  the  proposition  made  between  a  committee  appointed 
at  a  meetmg  in  Spokane,  Jul^  16,  and  which  I  called  your  attention 
to  in  my  last  preceding  question,  and  made  by  that  committee  with 
Mr.  Eccles,  representing  the  Guggenheim  interests,  and  ask  you  if  you 
received  a  copy  of  this?     (Witness  examines  paper.) — ^A.  No,  sir. 

Q.  Do  you  know  anything  about  this  transaction;  or  when  did 
you  first,  as  far  as  you  can  remember,  learn  anything  about  it? — ^A. 
K^arding  what? 

Q.  Regarding  this  Guggenheim  proposition? — ^A.  Why,  only  what 
I  read  in  the  papers. 

Q.  That  is,  recentljr? — ^A.  Yes,  sir. 

Mr.  Hughes.  That  is  aU. 

Cross-examination  by  Mr.  Sheiodan: 

Q.  Mr.  Mullen,  did  you,  in  the  year  1903  or  in  the  year  1904,  own 
any  property  of  your  own;  and  if  so,  where? — A.  Why,  I  owned  160 
acres  of  land  in  Lincoln  County,  Nebr. — that  is,  I  purchased  that. 

Q.  Was  that  land  improved  or  unimproved  land? — A.  Well,  it  is 
partly. 

Q.  What  did  you  grow  on  it? — ^A.  Why,  I  don't  recall  what  was 
grown  on  it. 

Q,  Did  you  own  any  other  property  in  Nebraska  ? — ^A.  No,  sir. 

Q.  Did  you  own  any  other  property  anywhere  else,  and,  of  course,  I 
mean  during  1903  and  1904? — ^A.  No,  sir. 

Q.  Now,  what  position  did  you  hold  witii  the  Treadwell  Mining 
Company  when  you  first  became  employed  with  them? — ^A.  Why,  1 
was  working  in  the  store. 

Q.  What  position? — ^A.  Well,  I  was  a  derk  there. 

Q.  At  what  salary  ? — ^A.  At  $60  a  month,  and  my  board  and  room. 

Q.  Subsequently,  I  believe,  and  also  in  the  year  1903  and  1904,  if 
I  am  correct,  you  worked  for  the  Alaska  Central  Bailway? — A.  Re- 
peat your  question. 
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Mr.  'Sheridan.  Bead  the  question. 

(Question  read.) 

A.  No,  sir ;  not  during  those  years. 

Q.  Well,  when  was  it  you  worked  for  them,  Mr.  Mullen? — ^A.  I 
started  to  work  for  them  in  1905. 

Q.  Had  there  been  any  lapses  between  your  employment  in  the 
Treadwell  Mining  Company  and  the  commencement  of  your  employ- 
ment with  the  Alaska  Central  Railway  Company? — ^A.  Possibly 
about  ten  days;  I  don't  just  now  recall. 

Q.  Now,  please  give  us  the  substance  of  the  conversation  or  con- 
versations which  you  had  with  Clarence  Cunningham  prior  to  his 
locating  a  coal  claim  for  you  in  Alaska^  which  induced  you  to  take  up 
that  claim. — ^A.  Well,  I  first  met  him  m  1903,  and  I  asked  about  the 
coimtry,  and  I  asked  him  if  there  was  any  coal  up  there,  and  about 
other  matters  which  pertain  to  different  things  around  that  part  of 
the  country ;  but  in  the  meantime  I  had  met  several  people  who  knew 
Mr.  Cunningham  venr  well ;  knew  him  in  the  Coeur  d'Alene,  in  fact, 
I  talked  with  Mr.  John  W.  McDonald,  the  superintendent  of  the 
Treadwell  Mining  and  Milling  Company,  and  Mr.  Tubbs,  who  were 
officials  there,  about  Mr.  Cunningham,  and  they  said  he  was  a  good, 
reliable  man;  and  of  course  I  was  thinking  about  making  an  invest- 
ment in  some  kind  of  property,  and  it  being  at  that  time  part  of  my 
business  to  look  after  the  coal  for  the  Treadwell  people,  weighing  it 
and  sending  it  aroimd  to  the  different  mines,  and  as  I  saw  there,  was 
a  big  shortage  of  coal  in  those  years^I  thought  it  would  be  a  good 
investment  to  get  a  claim ;  and  when  I  met  ]M&.  Cunningham,  again  I 
told  him  I  had  been  thinking  it  over  and  that  I  had  some  money, 
and  I  would  like  to  have  him  locate  me  a  claim  up  in  the  Kayak  dis- 
trict. 

Q.  Now,  Mr.  Mullen,  at  any  time  prior  to  your  making  your  loca- 
tion of  your  coal  claim  did  Mr.  Clarence  Cunningham  have  any  con- 
versation with  you  wherein  the  subject  of  the  method  of  developing 
your  claim  came  up? — ^A.  No,  sir. 

Q.  So  we  are  to  understand  you  did  not  consider  that  phase  of  it 
at  all  prior  to  the  location  of  the  claim? — A.  No,  sir. 

Q.  Were  you  ever  on  the  claim? — A.  No,  sir. 

Q.  Were  you  ever  on  any  other  of  the  adjoining  claims  now  under 
investigation? — A.  No,  sir. 

Q.  When  did  you  nrst  make  a  payment  of  money  to  Clarence 
Cunningham,  for  the  purchase  of  your  coal  claim  ? — ^A.  I  think  it  was 
in  the  winter  of  1905. 

Q.  How  much  did  you  pay  him  the  first  time  ? — ^A.  I  think  it  was 
about  $800. 

Q.  What  was  that  payment  made  for? — A.  Well,  I  don't  just  re- 
call ;  in  fact,  I  don't  mow — ^I  told  him  whatever  the  cost  of  it  would 
be — ^in  fact,  I  asked  him  how  much  the  mine  would  cost  me,  and  he 
told  me  between  $1,600  and  $1,600,  so  I  didn't  pay  any  attention  to 
what  the  sum  was  paid  for;  I  told  him  to  draw  on  me  for  whatever 
was  necessary  watu  it  was  paid. 

Q.  Now,  do  I  understand  you  he  stated  that  at  the  time  you  made 
this  first  payment  there  would  be  due  from  you  at  that  time  a  total  of 
$1,500  or  $1,600  ?— A.  No,  sir. 

Q.  Just  then  what  did  you  mean  in  that  connection  ? — ^A.  Well,  the 
general  cost,  I  presumed,  would  be  about  $1,600. 
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Q.  Now,  weren't  you  aware  that  your  coal  claim  would  include 
about  160  acres  of  land? — ^A.  Well.  I  don't  recall.  I  think,  maybe;  I 
couldn't  say.  I  did  not  know  at  tnat  time  how  many  acres  was  in  a 
coal  claim. 

Q.  Did  you  at  that  time  know  the  price  at  which  the  Govemm^t 
was  holding  coal  lands  for  in  Alaska? — ^A.  Well,  I  don't  remember. 

Q.  Did  Mr.  Cunningham,  at  the  time  he  drew  on  you  first  for 
money,  state  that  $800  was  all  that  he  wanted  from  you  at  that  time  ?— 
A.  No^ir. 

Q.  What  did  he  state? — ^A.  I  don't  remember  what  he  stated. 

Q.  Now,  I  understood  you  to  say  you  had  some  money  for  invest- 
ment at  that  time? — ^A.  Yes,  sir. 

Q.  How  much  did  you  have,  Mr.  Mullen  ? — ^A.  Oh,  I  think  it  was 
about  $2,000. 

Q.  Where  did  you  obtain  this  money? — A.  Well,  I  started  in  to 
work  when  I  was  16  or  17  years  old  for  my  father  in  the  general  mer- 
cantile business,  and  I  worked  for  him  about  four  or  five  years — up 
until,  say,  November,  1907 

Mr.  Hughes.  You  mean  1897,  do  you  not? — A.  Yes;  1897.  Up  to 
about  November,  1902,  and  my  salary  was  from  my  father;  that  is, 
he  told  me  if  I  would  start  in  and  work  for  him  and  stay  with  him 
and  stay  with  the  business,  he  would  give  me  $50 — ^lay  aside  $50  a 
month  for  me,  and  pay  my  board  and  my  clothes. 

Q.  You  did  not  borrow  any  money  for  the  purpose  of  taking  up 
this  coal  land  from  anybody? — ^A.  No,  sir. 

Q.  Now,  when  did  Clarence  Cunningham  draw  on  you  again  after 
this  first  payment  of  $800? — ^A.  I  do  not  just  recall  when  it  wa& 

Q.  Do  you  recall  how  much  the  next  payment  was? — ^A.  I  think 
it  was  about  $500. 

Q.  Did  he  make  any  other  drafts  on  you  subsequently  for  this  coal 
claim  ? — A.  Yes,  sir. 

Q.  What  do  you  recall  the  next  amount  to  have  been? — ^A.  Well, 
I  don't  just  remember  the  amount;  I  think  it  was  $100  or  $200. 

Q.  Do  you  know  approximately  how  much  your  coal  claim  cost 
you  altogether,  from  the  time  of  your  becoming  mterested  in  it  down 
to  and  including  the  time  of  final  receipt,  and  in  that  I  include  the 
price  paid  the  Gtovemment? — A.  About  $3,400. 

Q.  Were  those  drafts,  if  there  were  such,  made  on  you  person- 
ally?— ^A.  Yes,  sir. 

Q.  Did  you  personally  pay  them  ? — ^A.  No,  sir. 

Q.  Who  paia  them? — ^A-  My  father  paid  them. 

Q.  How  was  it  that  he  paid  them;  explain  that  to  us? — ^A.  Well, 
my  father  always  had,  I  guess,  about  $2,200  for  me ;  and  every  month 
I  used  to  always  turn  my  salary  over  to  him  for  to  keep ;  that" is,  keep 
for  me. 

Q.  Yes? — A.  And  then  when  I  went  up  to  the  westward,  and  to 
Seward,  I  also  remitted  my  money  to  him. 

Q.  And  he  kept  it  on  deposit  there,  and  met  these  drafts  out  of 
your  funds? — ^A.  Yes;  I  told  him  to  pay  whatever  Cunningham 
would  draw  on  me,  and  also  some  other  little  matters  that  I  had. 

Q.  How  far  were  you  located  from  Juneau  when  working  for  this 
Treadwell  Mining  Company? — ^A.  About  three  and  a  hiSf  miles; 
across  the  bay. 
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Q.  And  when  you  were  with  the  Alaska  Central  Railway,  about 
how  far  from  Juneau  were  you? — ^A.  Well,  about  2,600  miles,  I 
guess. 

Q.  About  2,600  miles? — ^A.  Something  like  that 

Mr.  Hughes.  It  is  a  country  of  magnificent  distances. 

Q.  I  now  call  your  attention  to  Government  Exhibit  3,  which  pur- 
ports to  be,  among  other  things,  a  copy  of  what  is  known  as  tiiie  Cun- 
ningham journal,  and  I  especially  mvite  your  attention  to  page  1. 
where  under  date  of  Wallace,  Idaho,  February  1,  1903,  it  is  stated 
that  ^'each  subscriber  shall  have  one-eighth  of  his  stock  issued  to 
Clarence  Cunningham,  in  consideration  of  his  services  in  securing 
said  land."  Did  you  ever  have  any  such  arrangement  as  that  with 
Clarence  Cunningham? — A.  No,  sir.  ' 

Q.  Did  you  ever  see  the  original  journal  of  which  this  purports  to 
be  a  copy;  and  for  that  purpose  I  will  ask  you  to  scan  it  (handing 
witness  Government  Exhibit  3)  ? — ^A.  No,  sir. 

Q.  On  page  23  of  the  copy  of  the  journal,  Government  Exhibit  8, 
I  find  that  your  name  is  set  out,  and  the  amount  of  $800  is  placed 
opposite  it,  as  an  apparent — apparently  having  been  made  to  Clarence 
Cunningham  under  the  head  of  ^^i^atalla,  Alaska,  January,  '06." 
That  was  approximately  the  time  when  you  made  the  first  payment, 
was  it  ? — ^A.  Yes^ir 

Mr.  Hughes.  Well,  just  a  minute.  It  is  improper,  of  course,  to 
predicate  cross-examination  on  any  book  or  record  that  the  witness 
sa^  he  knows  nothing  about  and  did  not  make. 

The  Commissioner.  He  has  a  right  to  ask  the  question 

Mr.  Hughes.  He  has  a  right  to  ask  the  question,  but  without 
predicating  it  on  some  book  not  connected  with  some  book  or  record 
connected  with  the  witness.  In  fact,  however,  I  think  that  is  per- 
fectly jproper  to  ask  the  witness. 

Q.  On  this  same  page,  on  this  same  exhibit,  I  find  the  following 
statement,  and  I  wish  to  auote  it  for  the  purpose  of  predicating  a 
question  upon  it:  "Each  oi  the  above  persons  subscribe  for  one  inter- 
est ;  the  last-named  pay  but  one-half  of  amount  due  for  his,  but  will 
pay  balance  at  any  time."  I  now  ask  you  if  you  recall  whether  or 
not  at  the  .time  you  made  this  first  payment  of  $800  Clarence  Cun- 
ningham then  notified  vou  that  the  amount  due  at  that  time  was 
sixteen  hundred  dollars? 

Mr.  Hughes.  Now,  Mr.  Commissioner,  recognizing  that  the  com- 
missioner has  a  little  power  here,  without  at  all  times  remaining 
silent  as  to  the  proper  methods  of  cross-examination^  I  desire  to  make 
the  objection  that  this  is  not  proper  cross-examination,  and  that  it  is 
incompetent  on  any  kind  of  examination,  direct  or  cross,  to  found 
an  interrogatory  upon  any  document  or  instrument  not  made  or 
authenticated  by  the  witness,  and  that  the  quotation  made  is  not  a 
proper  basis  for  the  question  actually  propounded  to  the  witness  as 
confusing  and  misleading,  and  the  making  of  it  is  entirely  improper. 

The  Commissioner.  I  tnink  the  question  can  be  answered. 

Mr.  Hughes.  The  question  is  not  objected  to — ^that  is,  the  real  in- 
terrogatory, or  the  part  of  it 

The  Commissioner.  What  he  prefaced  the  question  by,  you  mean  ? 

Mr.  Hughes.  Yes. 

The  Commissioner.  The  question  is  a  proper  one,  it  seems  to  me; 
be  can  answer  it. 
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Mr.  Hughes.  I  mean  that  my  objection  don't  run  to  the  question, 
but  upon  what  he  prefaced  the  question  by,  and  the  witness  may  be 
led  to  assume  that  he  predicates  it  upon.  It  is  misleading^  to  the 
witness  and  may  be  naturally  inferrea  by  the  witness  to  call  upon 
him  for  some  recognition  of  or  authentication  of  the  document  here, 
which  is  quoted. 

The  Commissioner.  No  ;  I  don't  think  that  answer  would  call  for 
any  authentication  of  the  document  he  reads  here,  but  he  simply 
asks  the  question  that  if,  at  a  certain  time,  there  was  a  certain  unaer- 
standin^.    I  think  the  question  can  be  answered. 

Mr.  Sheridak.  Read  the  question. 

Mr.  Hughes.  I  merely  make  the  objection  because  I  wish  to  call 
attention  in  the  record  to  what,  manifestly  in  m^  mind,  would  be 
an  objection  that  would  be  sustained  by  a  court  m  the  course  of  a 
proceeding  before  a  court,  and  not  only  sustained,  but  sustained 
with  rebuke.    That  is  all  I  care  to  say  on  it. 

The  Commissioner.  Bead  the  question  to  the  witness. 

(Question  read.^ 

A.  I  don't  recall  it. 

Q.  You  did,  eventually,  and  before  the  time  of  the  final  receipt, 
make  all  the  payments  that  Mr.  Cunningham  said  were  due  from  you 
to  him  in  that  connection,  and  for  which  he  drew  on  you? 

Mr.  Hughes.  I  object  to  that  question  as  misleading,  and  involv- 
ing with  the  question  the  inference  that  a  conversation  occurred 
to  which  the  witness  has  not  testified.  In  other  words,  the  question 
conveys  to  the  witness  one  idea,  whether  he  paid  the  drafts  drawn 
and  involves  in  its  language  connection  with  and  incorporation  with 
assumed  conversations  which  is  not  shown  by  the  witness  he  ever  had. 

The  Commissioner.  He  may  answer  the  question. 

A.  I  don't  know. 

Q.  Mr.  Mullen,  do  you  know  if,  down  to  and  including  the  time 
of  final  certificate,  there  was  still  any  balance  due  from  you  to 
Clarence  Cunningham  on  the  draft  wmch  he  had  made  on  yout — 
A.  I  can  not  recall  it 

Q.  Mr.  Mullen,  I  wish  to  ask  your  attention  to  one  of  the  original 
entry  papers  for  vour  claim,  already  in  evidence,  which  is  described 
as  the  affidavit  ox  agent  as  to  character  of  improvements,  signed  by 
Clarence  Cunningham,  on  January  2,  1907,  and  executed  before 
John  W.  Dudley,  Kegister  of  the  Juneau,  Alaska,  land  office;  and  in 
order  to  predicate  a  question  on  this  document,  I  wish  to  quote  a  part 
of  it: 

That  the  nature  of  said  improTements  la  as  foHows:  A  fine  graded  traU 
leading  from  Trout  Greek  through  this  claim,  several  cuts  and  openings  made 
to  explore  surffice  values,  a  Joint  ownership  in  2,000  feet  of  tunnels  driven  on 
the  coal  measures  from  Trout  Creek,  to  explore  the  character  of  the  coal  and 
coal  measures  at  a  depth  of  1,500  feet  below  the  above-named  surface  opoilngs, 
the  sum  of  |2,000  having  been  spent  thereon. 

I  wish  to  ask  you  if  at  any  time  you  had  any  conversation  with 
Clarence  Cunningham  concerning  the  improvements  to  be  made  on 
your  claim! — ^A.  No,  sir. 

Q.  I  now  invite  your  attention  to  an  affidavit  also  found  in  the 
original  entry  papers,  bearing  your  signature,  and  executed  before 
Special  Agent  H.  K.  Love  on  August  17, 1907,  in  the  State  of  Wash- 
ington, County  of  Eling,  to  which  attention  has  already  been  called, 
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and  ask  you  to  sive  us  briefly  the  circumstanoes  under  which  this 
affidavit  was  made. — ^A.  Well,  I  don't  just  recall  the  conversation.  I 
met  Mr.  Love,  and  he  wrote  this  out,  and  he  asked  me  to  read  it  over, 
and  I  read  it  over  and  signed  it. 

Q.  You  can  not  recall  anything  else  about  itf — ^A.  I  don't  recall 
anything  about  it. 

Q.  I  now  call  your  attention  to  another  affidavit  found  with  the 
original  entry  papers  made  in  the  District  of  Alaska^  Juneau  land 
district,  on  the  11th  day  of  November,  1907,  by  P.  M.  Mullen^  and 
executed  before  H.  K.  Love,  special  agent.  I  ask  you  to  examme  it 
and  state  whether  you  had  any  knowledge  of  such  an  affidavit,  and  of 
the  contents  therein  set  out. — A.  No,  sir. 

Mr.  Hughes.  Now,  in  order  to  be  fair  with  the  witness 

The  Commissioner.  This  is  whose  affidavit? 

Mr.  Hughes.  His  father's  affidavit  I  want  to  make  this  record  at 
this  time.  I  want  to  ask  Mr.  Sheridan  if  in  his  questioning  he  meant 
to  ask  this  witness,  and  to  have  the  witness  answer,  as  to  whether  he 
had  any  knowledge  of  the  making  of  this  affidavit  or  of  the  fact  that 
it  had  been  made,  or  whether,  as  his  question  might  imply,  he  had 
any  knowledc^e  independently  of  any  of  the  matters  which  are  re- 
ferred to  in  the  affidavit.  The  witness  might  well  answer  the  one  in 
the  negative  as  the  other  in  the  affirmative,  and  I  think  the  witness 
has  done  that. 

Mr.  SHERmAN.  I  submit  that  might  be  properly  brought  out  on 
redirect. 

Mr.  Hughes.  No;  I  submit  it  is  misleading  to  the  witness  and  un- 
fair to  the  witness.  I  don't  believe  it  is  the  purpose  of  this  Govern- 
ment to  try  to  make  a  witness  speak  on  record  something  he  did  not 
mean  to  be  the  truth.  That  is  the  purpose  of  my  making  this 
objectioiL 

Mr.  Sheridan.  The  question  has  no  such  purpose,  Mr.  Hughes. 

Mr.  Hughes.  That  is  why  I  propound  this  question,  to  mid  out. 
Of  course,  if  you  decline  to  answer  it,  it  is  your  privilege. 

Mr.  SHERmAN.  Mr.  Mullen,  I  now  hand  you  Government  Exhibit 
29,  which  contains  the  articles  of  incorporation  of  the  Behring 
River  Railroad  Company,  and  ask  you  if  you  have  ever  at  any  time, 
since  you  became — since  you  made  your  coal-land  location  in  Alaska — 
down  to  and  including  the  present  time,  had  any  interest  in  such  an  . 
organization  or  any  knowledge  of  it  [handing  witness  paper]  ? — ^A. 
No.  sir. 

Q.  Did  you  from  time  to  time,  Mr.  Mullen,  receive  statements 
which  were  sent  out  by  Clarence  Cunningham  to  the  various  entry- 
men  ? — ^A.  No ;  I  remember,  I  believe,  of  receiving  one  statement. 

Q.  One  statement? — ^A.  Yes. 

Q.  I  now  hand  you  Government  Exhibits  5,  6,  7,  8,  and  9,  and  ask 
you  if  you  can  iaentify  the  one  you  received  among  them? — ^A.  I 
don't  just  recall  any  of  them.  I  might  possibly  one,  but  I  don't  re- 
member.   [Witness  hands  paper  to  counsel.] 

Mr.  Gray.  What  number  is  that? 

Mr.  Shertoan.  That  is  No.  8. 

Q.  You  do  not  recall  any  other  one  than  this  one  to  which  you  re- 
fer. Mr.  Mullen? — ^A.  No,  sir. 

Q.  Do  you  recall  where  you  were  at  the  time  you  received  it? — A. 
I  don't  know  just  where  I  was  when  I  received  that  statement. 
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Q.  Did  yott,  at  any  time,  from  the  time  you  became  interested  in 
your  coal  claim,  in  Alaska,  down  to  and  including  the  time  of  final 
receipt  for  the  same,  consult  any  counsel  in  regard  thereto? — ^A- 
No.  sir. 

Q.  Have  you  any  other  interests  in  Alaska,  or  had  you  had,  from 
the  time  you  became  interested  in  your  coal  claim  down  to  and  in- 
cluding the  time  of  final  certificate? — ^A.  Since  the  time  I  became  in- 
terested in  it? 

Q.  Down  to  the  time  of  final  certificate  in  1907? — ^A.  Well,  I  was 
some  time  in  the  Susitna  River  country,  and  on  the  Yetna  River  in  a 
placer  claim. 

Q.  That  is  all  the  other  interests  you  have? — ^A.  Yes;  that  is  all. 

Q.  Did  you  ever  attend  any  meeting  of  the  other  entrymen  now 
concerned,  or  any  of  them,  from  the  time  you  located  your  claim  in 
Alaska,  down  to  and  including  the  time  of  final  receipt  in  1907? — 
A.  No.  sir. 

Q.  Did  you  ever  have  any  correspondence  with  any  of  them  during 
that  period  ? — ^A.  No ;  I  don't  recall  any. 

Mr.  SHERmAN.  That  is  all. 

Redirect  examination  by  Mr.  Hughes  : 

Q.  Up  to  the  time  you  obtained  your  final  receipt,  were  you  ac- 
quainted with  any  other  of  the  entrymen  who  are  defendants  in  this 
proceeding,  excent  Mr.  Cunningham  ? — ^A.  No,  sir. 

Mr.  Hughes.  Now,  Mr.  Commissioner,  there  is  one  other  question 
I  want  to  ask  this  witness,  in  justice  to  the  witness  in  this  record : 

Q.  When  you  were  shown  an  affidavit  made  by  your  father,  did 
ou  read  that  affidavit  over  before  answering  the  question  propounded 
y  Mr.  Sheridan  ? — ^A.  Well,  the  affidavit  he  showed  me — what  I  in- 
ferred from  him  was,  did  I  know  anything  about  this  affidavit  being 
made. 

Q.  You  did  not  read  the  affidavit? — ^A.  No. 

Q.  Or  know  anything  about  it? — ^A.  Don't  know  anything  about  it. 

Q.  Did  you  answer  it  immediately  so  that  Mr.  Sheridan  knew  that 
you  could  not  have  read  its  contents? — ^A.  Yes;  I  didn't  read  iL 

Mr.  Hughes.  That  is  all,  sir. 

Recross-examination  by  Mr.  Shertoan: 

Q.  Did  I  ask  you  to  examine  the  affidavit,  and  hand  it  to  you  for 
that  purpose? — A.  I  don't  recall  it.  What  I  inferred  from  you  was 
did  1  know  of  this  affidavit. 

Q.  Do  you  recall  whether  I  did  or  not  hand  it  to  you  ? — ^A.  I  don't 
really  remember. 

Mr.  SHERroAN.  I  ask  the  commissioner  to  state  of  record  whether  I 
handed  him  the  exhibit?  Did  I  give  you  an  opportunity  to  look  at 
it  before  you  answered? — ^A.  Yes;  you  gave  me  that  affidavit. 

Mr.  Sheridan.  That  is  all. 

The  Commissioner.  Are  there  any  further  questions? 

Mr.  Hughes.  No. 

Mr.  SHERmAN.  If  he  did  not  take  the  time  to  read  it  that  is  not  my 
fault. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
until  9.30  a.  m.,  December  11,  1909.) 
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December  11, 1909—9.30  a.  m. 

INQUIRY  RESUMED. 

Hon.  William  J.  McGee,  United  States  special  commissioner;  Mr. 
James  M.  Sheridan,  Mr.  William  B.  Pugh,  counsel  for  the  Govern- 
ment; Mr.  E.  C.  Hughes,  Mr.  John  P.  Gray,  counsel  for  the 
claimants. 

FRED  GUSHING  MOORE,  a  witness  produced  on  behalf  of  the 
claimants,  being  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Gray  : 

Q.  State  your  name,  your  residence,  and  your  occupation,  Mr. 
Moore. — A.  Fred  Gushing  Moore ;  residence.  Boise,  Idaho ;  at  the 
present  time  state  mine  inspector.    Prior  to  tnis 

Q-  State  mine  inspector  for  what? — A.  For  Idaho.  Prior  to  the 
first  of  this  year  I  resided  in  Wallace,  Idaho.  I  have  been  practicing 
the  profession  of  mining  engineer. 

Q.  How  long  have  you  been  engaged  in  mining  en^neering,  and, 

fmerally,  what  has  been  your  experience  in  mining,  Mr.  Moore? — A. 
have  been  in  the  mining  business  for  the  past  ten  years.  Most  of  the 
time  I  resided  in  the  Goeur  d'Alene  district.  I  have  also  been  in  the 
northern  part  of  Washington  and  Montana. 

Q.  In  that  time  have  you  had  practical  experience  in  the  operation 
of  mines,  and  opening  up  of  mines,  and  mining  claims? — ^A.  I  have 
been  most  of  the  time  more  or  less  connected  with  the  direct  operation 
and  development  of  mining  projoerty. 

Q.  Are  you  acquainted  with  Clarence  Cunningham? — ^A.  Yes,  sir; 
I  am. 

Q.  How  long  have  you  known  Mr.  Cunningham  ? — ^A.  I  first  met 
Mr.  Cunningham  in  the  summer  of  1900. 

Q.  When  did  you  first  hear  anything  of  this  coal  country  in  Alaska, 
Mr.  Moore? — ^A.  I  think  it  was  the  fall  of  the  year  of  1902,  in  a  con- 
versation with  Mr.  Cunningham,  with  whom  I  was  associated  in  some 
mining  ventures  in  the  Goeur  d'Alene.  He  told  me  that  his  brother 
in  Spokane  had  become  interested  in  some  oil  and  coal  deposits  in 
Alaska  and  desired  him  to  go  up  there  and  look  over  the  fiela.  From 
the  description  he  gave  me  I  considered  it  very  interesting  and  asked 
him  to  give  me  some  further  data  upon  it  on  his  return. 

Q.  Do  you  know  whether  or  not  he  went  up  to  Alaska  at  that 
time? — ^A.  I  guess  he  did.  He  said  he  returned  along  in  the  winter* 
some  time. 

Q.  Did  you  see  him? — A.  At  which  time  I  saw  him  a  number  of 
times.  He  was  living  in  Wallace,  and  as  I  was  also  I  frequently  met 
him.  

Q.  What  conversation,  if  an^,  did  you  have  with  him  before  that 
time  when  you  saw  him  after  his  return  from  this  trip  to  Alaska? — 
A.  He  told  me  of  the  oil  and  coal  deposits  there  and  nad  samples  of 
both  coal  and  oil.  I  looked  at  those  and  considered  that  it  was  an  at- 
tractive looking  field  and  told  him  that  I  would  like  to  become  inter- 
ested in  such  a  deposit. 

Q.  What  did  he  say  as  to  whether  he  had  located  any  claims  at  that 
time? — ^A.  As  I  remember,  he  had  at  that  time  some  options  on  some 
ground  that  had  been  located  up  there. 
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Q.  Did  you  state  to  him  that  you  desired  to  have  a  coal  location 
made  for  you,  or  to  acquire  a  coal  location  there  in  Alaska? — ^A. 
Yes,  sir ;  I  did. 

Q.  At  that  time  did  he  tell  you  how  much  money  it  would  cost ! — A. 
I  think  he  did.  He  thought  it  would  cost  in  the  neighborhood  of 
$2,000  or  $8,000,  something  of  that  kind ;  he  said 

Q.  Did  he  tell  you  how  much  money  would  be  required  in  the  be- 
ginning ?— A.  Why,  I  put  up  $500  at  that  time,  and  1  think  that  that 
was  allhe  required  at  that  tmie. 

Q.  At  that  time  did  you  have  any  specific  agreement  with  him  as 
to  what  he  was  to  receive  for  his  services  in  looking  after  your  claim 
and  going  up  and  making  the  location? — ^A.  Well,  I  don't  tniow  as  it 
was  at  that  time,  but 

Q.  I  mean  when  you  first  saw  him  there  in  1902  or  1903? — ^A- 
Well,  I  didn't  at  that  time,  but  later  on 

Q.  Well,  I  will  get  to  that  if  you  will  permit  me.  Did  you  see 
him  at  any  subsequent  times  during  the  year  1903  ? — A.  Yes^  I  saw 
him  a  number  of  times. 

Q.  Did  you  see  him — did  he  tell  you  when  he  first  saw  you  there 
that  he  was  going  to  return  to  Alaska? — A.  Yes,  I  think  so.  He 
intended  to.  1  don't  know  whether  he  had  definite  plans  at  that  time 
or  not. 

Q.  At  that  time  did  you  know  he  was  endeavoring  to  interest  other 
people  in  having  him  secure  coal  locations  for  them  in  Alaska  ? — ^A. 
Yes. 

Q.  Did  he  advise  you  of  the  names  of  any  persons  who  had  agreed 
that  he  should  locate  a  claim  for  them  in  Alaska  ? — A.  Why,  I  heard 
the  names.  I  didn't  know  definitely  of  anyone  else  other  than  Mr. 
Jones,  who  lived  there  in  Wallace.  I  knew  that  Cunningham  had 
talked  to  him,  but  as  to  the  details  of  any  arrangements  with  any 
other  party  I  have  no  knowledge. 

Q.  X  ou  say  you  saw  him  when  he  came  back  from  the  next  trip  to 
Alaska  in  1903  ?— A.  Yes,  sir. 

Q.  About  when  was  that,  as  nearly  as  you  can  remember?  I  dont 
care  for  the  month,  if  you  know  it  was  in  the  spring  or  summer  or 
fall  or  winter,  of  what  it  was.— A.  Why,  it  seems  to  me  it  was  in  the 
summer.  He  made  several  trips.  I  don't  know  which  was  his  next 
trip,  whether  he  went  up  and  came  directly  back  or  whether  he  re- 
mamed  up  there  some  time. 

Q.  At  any  time  during  that  year  did  he  again  see  you  and  tell  you 
he  had  been  back  to  Alaska  and  had  taken  up  these  options  of  the 
squatters  that  he  had  originally  spoken  to  you  about? — ^A.  Yes,  sir; 
he  did. 

Q.  You  are  not  just  sure  of  what  the  date  was? — ^A.  No;  I  am 
not. 

Q.  At  that  time  did  he  make  any  report  to  you  as  to  having  se- 
cured a  coal  claim  for  you  in  Alaska? — ^A.  I  don't  know  whether  it 
was  at  that  time  or  some  subsequent  time  but  he  told  me  he  had  se- 
cured a  claim  for  me. 

Q.  At  or  about  that  time  did  you  have  any  talk  with  him  as  to  any 
arrangement  or  understanding  between  you  as  to  what  he  should  re- 
ceive for  making  the  location  and  looking  after  the  claim  for  you? — 
A.  Yes;  there  was  some  talk  at  that  time. 

Q.  I  wish  you  would  state,  Mr.  Moore,  what  that  conversation  and 
talk  was;  the  substance  of  it. — ^A.  Cunningham  told  me  that  he 
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thought  it  was  fair  that  I  should  give  him  a  one-eighth  interest  in  my 
claim  for  locating  me  and  looking  after  my  interests  up  there* 

Q.  What  did  you  say  ? — ^A.  I  told  him  it  was  agreeable  to  me. 

Q.  You  so  understood  at  that  time  ? — A.  Yes,  sir. 

Q.  Bid  he  have  any  samples  of  the  coal  with  him,  Mr.  Moore,  at 
that  time  ? — ^A.  Yes ;  1  think  so.    I  had  seen  them  prior  to  this  time. 

Q.  Any  analyses  of  it? — A*.  I  think  so. 

Q.  Is  there  anything  else  that  you  particularly  remember  conoem- 
ing^that  matter  at  that  time? — ^A.  No;  I  think  not 

Q.  I  now  ask  you  if  you  know  whether  or  not  he  again  returned  to 
Alaska  subsequent  to  that? — ^A.  Yes;  after  that  he  made  several  trips. 

Q.  Did  you  see  him  again  at  any  time,  Mr.  Moore,  in  that  year  or 
subsejtiuentiy?  Did  you  have  any  conversation  with  him  in  relation 
to  this  one*eighth  interest  or  in  relation  to  what  he  was  to  receive  in 
looking  after  your  claim? — ^A.  Yes;  I  saw  him  several  times  after 
that  and  in  talking  with  him  about  that  proposition  he  told  me  that 
he  had  come  to  the  conclusion  that  he  couldn^  carry  on  the  agreement 
as  it  had  been,  and  that  he  would  collect  a  salary  from  the  different 
entrymen  who  were  putting  up  the  money  for  the  exploration  of  the 
field. 

Q.  When  was  that  as  nearly  as  you  can  remember? — ^A.  Well,  it 
was  in  the  fall  or  winter,  I  should  say,  of  1903. 

Q.  When  Mr.  CunninjB;ham  was  out  from  Alaska? — A.  Yes,  sir. 

Q.  On  one  of  his  trips?— A.  Yes. 

Q.  Where  was  that  conversation  had? — ^A.  Held  in  Wallace. 

Q.  What,  if  anything,  did  you  say  to  him  concerning  that  matter 
at  that  time,  and  his  receiving  a  salary,  calling  that  other  understand- 
ing that  you  had  with  him,  off? — ^A.  Well,  that  was  also  acceptable. 
I  didn't  ^o  into  the  details  of  the  discussion  of  it.  It  was  in  his 
hands  to  handle  and  I  relied  on  his  judgment  in  the  proi)osition. 

Q.  Mr.  Moore,  I  call  your  attention  to  a  paper  which  is  included  in 
your  application  papers,  in  coal  entry  No.  20,  a  power  of  attorney 
executed  on  the  29th  of  July,  1904,  and  ask  you  if  that  paper  was  exe- 
cuted by  you? 

(Witness  examines  paper.) 

A.  Yes;  I  guess  so.    It  was. 

Q.  It  is  signed  Mr.  Moore,  "F.  Gushing  Moore."  Were  you  at 
any  time  subsequent  thereto  required  to  execute  another  power  of  at- 
torney ? — ^A.  It  seems  to  me  I  was. 

Q.  I  call  your  attention  to  one  which  was  executed  on  the  30th 
day  of  January,  1906,  before  Albert  H.  Featherstone,  notary  public 
Is  that  your  signature? 

(Witness  examines  paper.) 

A.  Yes,  sir. 

Q.  I  notice  that  is  signed  "  Fred  Cushing  Moore.''  Did  you  know 
any  reason  why  you  were  required  to  make  this  second  power  of  attor- 
ney other  than  that  in  this  first  one  you  had  signed  your  name  "  F. 
Cushinff  Moore?  " — ^A.  I  don't  recall  why  I  made  the  second  one,  but 
I  had  the  impression  that  there  was  a  second  one  made. 

Q.  It  was  sent  to  you  for  the  purpose  of  making  it  ? — A.  Yes,  sir. 

Mr.  Oray.  I  say  that  for  the  reason  that  I  do  not  understand  any 
other  reason  myself,  except  that  his  other  power  of  attorney  was  ex- 
ecuted as  "  F.  Cushinjg  Moore.*' 

Q.  Mr.  Moore,  at  the  time  you  executed  that  power  of  attorney,  on 
the  29th  of  January,  1904,  when  was  that  with  reference  to  the  time 
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that  Mr.  Cunningham  had  told  you  he  couldn't  go  ahead  on  the  first 
>roposition  he  had  with  you  and  that  he  was  going  to  collect  a  salary 
or  his  services? — ^A.  Well,  this  was  subsequent 

Q.  Which  was  subse^fuent  ? — ^A.  This  power  of  attorney  was  subse- 
<][uent  to  the  conversation  in  which  the  salarv  proposition  was  men- 
tioned ;  the  original  agreement  was  abro^tea. 

Q.  Mr.  Moore,  who  was  to  pay  this  salary,  if  you  know? — ^A.  The 
salary  was  to  be  paid  proportionately  bv  the  several  entrymen. 

Q.  What  several  entrymen? — ^A.  WTiom  Cunningham  represented 
at  the  coal  field. 

Q.  I  call  your  attention,  Mr.  Moore,  to  an  affidavit  executed  on  the 
20th  of  October,  1904,  before  M.  J.  Flonr,  included  in  the  same  applica- 
tionpapers.    Did  you  execute  that  affidavit? 

^Witness  examines  paper.) 

A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  following  language  contained 
therein : 

I  further  swear  that  I  am  now  in  the  actual  possession  of  said  coal  lands, 
through  my  agent  and  attorney  In  fact,  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  party. 

Was  that  statement  true  at  the  time  you  made  that  affidavit? — ^A. 
It  was. 

Q.  Had  you  at  that  time  any  a^eement,  contract,  or  understand- 
ing, expressed  or  implied,  with  Clarence  Cunningham  whereby  he 
was  to  nave  a  one-eighth  interest,  or  any  interest,  in  your  claim  at 
any  time  in  the  future? — ^A.  I  had  no  agreement  or  understanding 
with  anyone.  I  hoped,  of  course,  that  at  some  time  I  might  be  able 
to  consolidate  my  claim  with  somebody  else's,  or  sell  it  in  some  way, 
and  reap  the  profit  of  the  investment  up  there,  but  at  that  time  I  had 
absolutdy  no  agreement  with  anyone. 

Q.  And  the  agreement-— what  had  become  of  the  agreement  that 
you  have  testified  to  having  had  at  first  with  Mr.  Cunningham? — 
A.  What  became  of  it? 

Q.  What  had  become  of  it  at  that  time? — A.  It  had  been  abro- 
gated. 

Q.  At  the  time  you  made  that  affidavit — ^I  think  you  volunteered 
the  information  to  the  other  questions  which  I  would  have  asked 
you,  so  I  will  not  pursue  that  any  further.  I  call  your  attention  to 
an  application  for  patent  sworn  to  on  the  30th  of  January,  1906, 
before  Albert  H.  Featherstone,  notary  public;  did  you  execute  that? 

^Witness  examines  paper.) 

A.  Yes,  sir. 

Q.  I  now  call  your  attention  to  the  following  language  contained 
therein : 

That  I  am  now  in  the  actual  possession  of  said  land  through  my  duly  author- 
ized agent,  Clarence  Cunningham,  of  Kayak,  Alaska,  whom  I  have  heretofore 
appointed  to  act  as  such  for  the  purpose  of  making  record  location  and  entry 
for  me  in  my  name,  whom  I  have  appointed  as  my  attorney  In  fact  for  the  pur- 
pose of  making  and  filing  my  application  and  making  entry  of  the  same  for  me. 
Through  him  I  make  entry  for  my  own  use  and  benefit,  and.  not  directly  or 
Indirectly  for  the  use  or  benefit  of  any  other  party. 

Was  that  statement  true  at  the  time  you  made  it? — ^A.  It  was. 

Q.  At  that  time,  were  you  under  any  contract  or  agreement  of 
any  kind,  expressed  or  implied,  or  were  you  under  or  did  you  have 
any  imderstanding  of  any  nature  by  which  the  title  of  the  claim  for 
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which  you  were  applying  for  patent,  should  inure,  or  any  interest  in 
it — should  inure  to  the  benefit  of  any  other  person  other  than  your- 
self?— ^A.  No;  I  had  no  contract  of  that  kind. 

Q.  Did  vou  have — ^were  you  under  any  promise  or  obligation  of  any 
kind  or  cnaracter  by  which  any  interest  in  your  claim,  when  you 
should  acquire  title  to  it,  should  inure  to  the  benefit  of  Clarence 
Cunningham  or  any  other  person  than  yourself? — A.  I  was  not. 

Q.  Did  you  have  at  that  time  any  contract,  obligation,  or  under- 
standing of  any  nature,  under  or  by  the  terms  of  which  your  claim 
or  any  mterest  in  it  should  be,  when  title  was  acquired^  or  at  any 
time,  turned  over  to  a  ccwapany  or  a  corporation  or  association,  then 
or  thereafter  to  be  formed  ? — ^A.  There  was  no  agreement  of  that  kind 
at  all. 

Q.  At  that  time  had  you  any  understanding  or  agreement  or  con- 
tract, or  were  you  under  any  promise  or  obligation  to  consolidate 
your  claim  or  any  interest  in  it  with  any  other  claim  or  any  other 
entrymeit  or  any  person  whatever  for  the  purpose  of  mining  coal  or 
for  any  other  common  holding? — ^A.  I  was  not. 

Q.  1  call  your  attention  to  an  affidavit  sworn  to  on  the  23d  of 
February,  1907,  before  Roy  H.  Kinsbury,  notary  public,  heretofore 
referred  to  as  the  Love  affidavit,  and  a^  you  if  you  executed  that 
instrument? 

^Witness  examines  paper.) 

A.  Yes,  sir;  I  did. 

Q.  I  call  your  attention  to  the  following  language  contained 
therein : 

The  said  location  was  made  for  the  sole  use  and  benefit  of  the  affiant  and 
has  ever  since  so  remained  his,  in  his  exclusive  control.  And  at  no  time  prior 
to  location  or  at  any  such  time  or  since  has  affiant  entered  into  any  agreement, 
expressed  or  implied,  or  pledged  himself  by  promise  or  otherwise,  expressed  or 
Implied,  by  which  the  title  to  said  land,  or  any  part  thereof,  or  any  interest 
therein,  is  to  pass  to  any  other  person  or  association  whatsoever.  That  in  event 
said  claim  goes  to  entry  in  the  United  States  land  office  at  Juneau,  Alaska, 
and  receiver's  receipt  for  the  purchase  price  issues,  he  will  not  be  under  any 
contract,  obligation,  or  promise,  to  sell  or  convey  said  tract  to  any  person  or 
persons  or  association  or  to  put  the  same  into  any  company  or  joint  holding 
for  any  purpose  or  to  transfer  or  dispose  of  the  same,  but  wUl  be  free  in  every 
way  to  hold  said  tract,  to  lease  or  sell  it  at  any  future  time. 

Were  each  of  the  statements  contained  therein  and  which  I  have 
read  to  you  true  at  the  time  you  made  that  affidavit? — A.  They  were. 

Q.  I  call  your  attention  to  the  following  language  from  that 
affidavit : 

That  he  does  not  know  any  person  or  persons  or  associations  that  intend  or 
contemplate  the  leasing  or  purchase  of  said  tract. 

Was  that  statement  true  at  the  time  you  made  it  ? — ^A.  Yes,  sir. 

Q.  Mr.  Moore,  you,  subsequent  to  that  time,  paid  the  United  States 
for  this  land? — ^A.  Yes,  sir. 

Q.  To  whom  did  you  pay  the  money? — ^A.  The  money  was  paid 
throu^  a  Seattle  bank. 

Q.  To  whom? — ^A.  I  think  it  was  paid  to  Cunningham.  It  was 
paid  through  the  bank  to  the  receiver  of  the  land  office  in  Juneau. 

Q.  It  was  paid  Cunningham,  you  say  ? — ^A.  I  don't  remember  how 
it  was  paid.    It  was  paid  through  a  Seattle  bank,  I  am  quite  sure. 

Q.  You  don't  know  who  it  was  paid  to? — A.  I  think  there  was 
probably  a  draft  made  by  the  Seattle  bank« 
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Q.  Well,  I  don't  care  what  you  think.  What  did  you  do?  Did  you 
pay  any  money  for  your  land  ? — ^A.  I  made  a  check. 

Q.  What  <ud  you  do  with  the  check? — ^A.  Well,  I  don't  know 
whether  it  was  made  to  the  Wallace  bank  or  sent  on  to  the  Seattle 
bank,  or  whether  it  was  sent  direct  to  the  Seattle  bank,  but  I  know  it 
was  cashed  and  the  check  returned  to  me. 

Q.  And  the  money  sent  to  the  receiver  of  the  United  States  land 
office  at  Juneau  ? — A.  Yes,  sir. 

Q.  Did  you  receive  from  him  final  certificate  of  purchase! — ^A. 
Yes,  sir. 

Q.  I  call  your  attention  to  the  duplicate  receipt  which  is  contained 
in  these  papers.  I  will  ask  vou  if  that  is  the  duplicate  of  the  cer- 
tificate or  final  purchase  which  you  received? 

^Witness  examines  paper.) 

A.  Yes,  sir. 

Q.  Had  you  at  that  time  made  any  contract  or  agreement,  or  did 
you  have  any  understanding,  or  had  you  pledged  yourself  by  any 
promise  or  obligation,  express  or  implied,  by  wnich  the  title  to  the 
coal  claim  which  you  were  purchasing  of  tne  United  States,  or  of 
any  interest  therein,  should  at  any  time  inure  to  the  benefit  of  any 
other  person  other  than  yourself? — ^A.  I  had  not  made  any  agreement 
of  anykind. 

Q.  Were  you  under  any  agreement,  contract,  obligation,  or  promise 
of  any  nature  whatever  by  which  your  claim,  or  any  interest  therein, 
should  at  any  time  in  the  future  be  turned  over  to  any  corporation, 
company,  or  association  then  or  thereafter  to  be  formed? — ^A.  I 
had  not 

Q.  Did  you  have  any  agreement  at  that  time  with  Clarence  Cun- 
ningham or  any  other  entryman  in  that  district,  of  any  nature  what^ 
ever,  respecting  your  coal  claim? — A.  No;  further  than  he  repre- 
sented me  as  attorney. 

Q.  I  mean  by  which  any  interest  in  it  should  inure  to  anyone's 
benefit  but  yourself? — ^A.  No,  sir;  I  had  no  agreement  with  anyone. 

Q.  Were  you  under  any  contract,  understanding,  or  agreement  of 
any  nature,  expressed  or  implied,  by  which  you  were  to  consolidate 
your  claim  or  combine  it  or  unite  it  with  any  other  claim  or  claims 
for  the  purpose  of  mining  or  for  any  joint  use  or  holding? — ^A.  No; 
I  was  not. 

Q.  At  that  time  were  you — did  you  have  such  dominion  over  that 
property  that  you  could  sell,  lease,  or  dispose  of  the  same  free  from 
any  obligation  or  promise  of  any  nature  whatever? — A^  You  mean 
after  receiver's  receipt? 

Q.  At  the  time  the  receiver's  receipt  was  issued?^— A.  Yes,  sir;  I 
could. 

Q.  Mr.  Moore,  you  knew  that  Mr.  Cunningham — did  you  see  Mr. 
Cunningham  at  any  time  subsequent  to  that  conversation  which  you 
say  ypu  had  with  him  in  1903  in  which  he  said  he  could  not  go  ahead 
with  the  first  understanding  that  he  had  with  you  and  that  he  was 
going  to  charge  a  salary.  Subsequent  to  that  conversation,  did  you 
nave  any  conversation  with  him  prior  to  your  payment  to  the  Govern- 
ment for  the  land  ? — A.  Yes ;  I  believe  I  saw  him  several  timei>. 

Q.  At  any  of  those  subsequent  conversations  was  anything  said 
by  you  or  Aur.  Cunningham  which  was  inconsistent  with  the  fa^  that 
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you  were  to  own  and  hold  that  claim  for  yourself? — ^A.  No,  sir; 
nothing  at  all. 

Mr.  PuGH.  We  wish  to  note  just  a  formal  objection  to  the  question 
as  calling  for  his  conclusion ;  anything  inconsistent. 

The  CoMMissiONEB.  I  think  the  objection  is  well  taken.  It  is  prob- 
ably calling  for  a  conclusion  of  the  witness  instead  of  the  facts. 

Q.  What,  if  any,  understanding  or  agreement  did  you  have  with 
Mr. 

Mr.  Gray.  I  am  perfectly  willing  that  that  question  and  answer 
should  both  be  stricken  out  if  satisfactory,  as  the  objection  was  siis- 
tained.    I  will  withdraw  that  question. 

Q.  Mr.  Moore,  did  you  know  anything  about  a  meeting  that  was 
held  in  this  city  on  the  15th  of  Majr,  1907,  of  entrymen  who  had  coal 
claims  in  the  Kayak  district? — A.  I  knew  of  it.    1  did  not  attend  it. 

Q.  I  hand  you  claimants'  Exhibit  8  and  ask  you  if  at  any  time  you 
received  a  copy  of  that  instrument? 

(Witness  examines  paper.) 

A.  I  think  I  did. 

Q.  I  call  your  attention  to  the  last  paragraph  thereof,  which  reads 
as  follows :  ^^  Thereupon,  on  motion  of  Mr.  Sweeney,  seconded  by  Mr. 
Finch,  the  chairman  was  authorized  to  appoint  a  committee  of  five, 
who  should  organize  a  corporation  for  the  purpose  of  acquiring  the 
coal  claims  of  those  present  and  those  of  such  other  claim  owners  as 
might  desire  to  join  the  corporation,  tiie  conmiittee  to  secure  deeds  to 
the  mining  claims  and  to  issue  receipts  therefor  and  to  take  all  neces- 
sary steps  to  complete  the  organization  of  the  company  ready  for  the 
transaction  of  business.  The  chair  thereupon  appointed  a  conmiittee 
of  five.''.  Do  you  recall  that,  Mr.  Moore? — ^A.  Yes,  sir. 

Q.  Pursuant  to  the  action  which  was  taken  there,  did  you  execute 
a  deed  at  any  time? — ^A.  Yes;  I  executed  a  deed. 

Q.  What  did  you  do  with  it  ? — ^A.  The  deed  was  sent  to  Mr.  Wake- 
field, I  think. 

Q.  An  attorney  in  this  city? — ^A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  minutes  of  a  meeting  held  on  July 
16,  1907,  in  this  city,  claimants'  Exhibit  No.  4,  and  ask  you  if  you 
were  present  at  that  meeting? — ^A.  Yes,  sir;  I  was. 

Q.  And  at  that  meeting  a  committee  was  appointed  to  go  to  Salt 
Lake  and  negotiate  with  some  representative — Mr.  Eccles,  or  some 
other  representative — of  the  Oug^enheims? — A.  Yes,  sir. 

Q.  What  was  your  understanding  of  the  power  which  was  dele- 
gated that  committer? — ^A.  Well,  i  understood  the  committee  was 
to  go  down  there  to  see  what  arrangements  could  be  made  with  the 
Guggenheims,  who  were  building  a  railroad  in  close  proximity  to 
the  coal  district  in  Alaska,  and  to  report  at  some  future  time  as  to 
what  they  could  accomplisn. 

Q.  What  understanding  did  you  have  of  the  power  of  the  com- 
mittee to  bind  you  to  convey  your  claim  or  to  otherwise  dispose  of 
it? — ^A.  Well,  I  didn't  consider  that  I  would  be  bound  by  any  action 
that  they  might  take  at  that  time. 

Q.  I  call  your  attention  to  the  following  language  in  claimants' 
Exhibit  No.  4 :  "All  the  members  present  agreed  to  ratify  any  action 
taken  by  si^id  committee."  What  have  you  to  say  concerning  that  ? — 
A.  WeU,  that  was  not  my  understanding  of  it 
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Q.  Subsequent  to  that  time,  did  you  see  a  copy  of  the  GoTemmeDt 
Exhibit  No.  10,  which  was  a  memorandum  drawn  up  at  that  Salt 
Lake  meeting? — ^A.  I  don't  think  I  evier  saw  that  agreement.  I  knew 
of  the  agreement,  but  I  don't  believe  I  ever  saw  a  copy  of  it. 

Q.  Were  vou  advised  of  the  terms  of  the  memoranaum  which  was 
made  there  f — ^A.  Yes ;  I  was. 

Q.  What,  if  any,  action  did  you  take  in  the  matter  t — ^A.  Well,  I 
took  no  action  in  the  matter. 

Q.  Did  you  express  your  assent  or  dissent  thereto  to  any  other  en- 
trymen! — ^A.  I  didn't  express  my  assent,  but  I  did  express  my  dis- 
sent. I  didn-t  like  the  proposition,  but  I  never  said  anything  to  Mr. 
Cunningham  at  that  time,  oecause  I  didn't  see  him. 

Q.  Now,  I  call  your  attention,  Mr.  Moore,  .to  GovemmOTt  Exhibit 
No.  11,  and  particularly  to  the  signature  to  the  last  affidavit  contained 
therein  and  ask  you  if  that  is  your  signature? 

^Witness  exam  ines  paper. ) 

A.  Yes,  sir. 

Q.  You  made  that  affidavit,  did  you?    Look  at  it. 

^Witness  examines  paper.) 

A.  Yes,  sir;  I  made  that. 

Q.^  State  under  what  circumstances  and  what  the  facts  are  for  tiie 
making  of  that  affidavit  as  vou  recall  them. — ^A.  At  the  time  that  I 
made  the  affidavit  I  was  misled  in  the  proposition  to  a  certain  extent 
I  was  called  up  over  the  phone  at  lunch  time  by  a  man  purporting  to  be 
Mr.  Glavis,  the  special  agent  of  the  Literior  Department,  and  he  said 
he  was  at  tne  Ryan  Hotel  and  would  like  to  see  me,  but  that  he  went 
out  on  the  noon  train,  and  I  told  him  that  I  would  finish  my  lunch  and 
come  down.  I  went  down  and  inquired  for  him  at  the  Kyan  Hotel, 
and  they  told  me  he  was  in  lunching  next  door  at  the  grill.  So  I  had 
them  point  him  out  to  me  and  I  went  in  and  introduced  myself.  He 
and  another  agent  were  eating  lunch,  and  I  sat  down  and  talked  with 
them  while  they  were  finishing  their  lunch,  and  he  told  me  he  had  seen 
a  number  of  the  other  entrvmen  and,  as  I  understood,  I  was  the  last 
one  that  he  had  to  see  in  order  to  close  up  the  matter;  that  he  had  been 
sent  out  to  obtain  additional  information,  and  that  he  was  through 
and  would  report  very  shortly  to  the  department,  and  he  felt  very 
confident  at  that  time  there  would  be  no  trouble  in  receiving  our  pat- 
ents. I  told  him  I  had  been  in  the  matter  a  lon^  time  and  put  up  con- 
siderable money  and  hoped  the  matter  could  be  expedited  ana  that 
we  be  given  our  patents.  I  considered  that  I  was  entitled  to  my 
patent  and  would  like  to  make  arrangements  to  get  some  of  the  money 
out  that  I  had  put  in,  and  he  told  me  at  that  time  that  he  knew  of  no 
reason  why  the  patents  should  not  be  granted.  He  asked  me,  though-, 
whether  I  had  entered  into  any  agreement  to  transfer  my  interest — 
my  claim — and  I  said  I  had  not.  He  says,  "  You  haven't  entered  into 
any  agreement  with  the  Guggenheim  people  to  transfer  it?"  and  I 
said,  ''I  had  not."  So  when  he  concluded  dinner  he  asked  me  if  I 
would  make  an  affidavit  to  the  effect  that  I  had  not  entered  into  any 
agreement  to  transfer  my  claim  or  any  portion  thereof  to  anvone,  and 
particularly  to  the  Guggenheims,  and  I  said,  "  Certainly ;  1  would." 
He  said  Mr.  Jones  had  made  an  affidavit 

Q.  Referring  to  Mr.  O.  D.  Jones? — ^A.  Mr.  O.  D.  Jones  and  he 
says,  if  you  will  just  make  an  affidavit  corroborating  Mr.  Jones's 
affidavit,  why,  it  will  be  all  that  is  necessary,  and  there  was  a  veiy 
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short  time  left  before  the  departure  of  the  train  and  he  wrote  out 
an  affidavit  corroborating  JMu:.  Jones.  He  read  over  Mr.  Jones's 
affidavit  to  me,  as  I  remember  it,  and  then  handed  me  the  paper, 
which  I  glanced  over,  an  essential  point  of  which  I  considered  was 
the  sale  of  the  propertv  to  the  Gujggenheims,  and  I  paid  very  little 
attention  to  the  rest  of  the  affidavit,  being  the  part  referring  to  the 
imderstanding  which  impressed  itself  on  my  mind  with  reference 
to  the  meeting  in  Spokane,  in  May,  1907,  or  of  the  agreement  that 
we  had  had  wnen  we  transferred  the  deed  to  the  company. 

Q.  The  other  agent  who  was  present  was  Mr.  Jones,  who  is  here 
now,  Mr.  Moore! — ^A.  Yes,  sir. 

Cross-examination  by  Mr.  Pugh: 

Q.  You  stated  that  it  was  in  the  fall  or  winter  of  1902  that  you 
first  met  and  conferred  with  Mr.  Cunningham  about  the  Alaska 
coal  lands? — A.  That  is  my  first  knowledge  of  it. 

Q.  That  was  in  the  winter  of  1902-3 f— A.  Yes;  that  is  when  I 
first  went  into  it. 

Q.  He  told  you  that  his  brother  who  resided  in  Spokane  was  inter- 
ested in  this  coal  and  oil  field  there? — A.  Yes,  sir. 

Q.  How  soon  after  that  did  you  authorize  him  to  make  your  loca- 
tion?— ^A.  In  the  spring  of  1903,  after  he  had  returned  from  his 
first  trip,  he  held  some  options  upon  some  land,  and  that'  was  at  the 
time  that  I  first  became  interestea  in  the  lands  in  that  district. 
^  Q.  At  that  time,  at  his  suggestion,  you  agreed  to  give  him  a  one- 
eighth  interest  in  tne  lands  you  might  acquire  under  your  location? — 
A.  Yes,  sir. 

Mr.  Gray.  Well,  now,  just  a  minute.  Well — ^I  suppose  that  is 
proper  cross-examination — ^go  ahead, 

^  A.  Why,  I  did  not  say  it  was  at  that  time,  but  it  was  about  that 
time. 

Q.  About  the  time  you  made  the  location? — A.  No;  the  time — 
this  is  about  the  time — I  would  not  say  whether  it  was  before  he 
made  the  location  for  me  or  not,  but  he  had  some  options  in  the  first 
place,  when  I  first  became  interested  with  him,  or  contemplated  going 
in  with  him,  he  held  some  options  upon  some  lands  up  there,  which 
had  been  located  by  somebody  else — ^I  did  not  know  very  much  of 
the  details  of  that  further  than  that. 

Q.  When  was  it  that  anything  was  first  said  about  compensation? 
[Was  it  before  or  after  you  first  made  the  location,  or  at  tne  time  of 
your  giving  him  authority  to  make  such  location  ? — A.  Well,  I  think 
he  made  the  location  for  me  in  1903,  which  was  not  the  location  I 
made  final  proof  on. 

Q.  Yes ;  I  understand  that  Then  you  subsequently,  and  in  the  year 
1904,  authorized  him  to  make  a  new  location  ? — ^A.  Yes,  sir. 

Q.  And  at  that  time  you  gave  him  a  written  power  of  attorney  ? — 
A.  Power  of  attorney. 

Q.  To  do  that  for  you  ?— A.  Yes. 

Q.  At  the  time  you  made  the  first  location,  I  believe  you  stated 
you  knew  only  a  Mr.  Jones,  who  resided  in  Wallace,  as  bemg  among 
the  locators  of  land  up  there? — A.  I  hardly  think  I  said  that;  I  only 
knew  the  one.  He  was  the  only  one  I  talked  to,  because  he  was  the 
only  one  near  where  I  lived  that  I  knew. 
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Q.  You  knew  others  ? — ^A.  I  have  heard  that  my  uncle  and  some  of 
his  sons  and  some  of  his  associates  in  Wallace  had  become  interested; 
but  I  did  not  talk  with  them,  because  I  did  not  see  them. 

Q.  Is  Miles  C.  Moore  your  uncle  you  refer  tot — ^A.  Yes,  sir. 

Q.  And  his  sons,  Walter  B.  and  Frank  A.  Moore ^A.  Are 

cousins  of  mine. 

Q.  At  that  time,  then,  or  did  you  later  meet  and  confer  with  those 
persons? — ^A.  No. 

Q.  Concerning  the  formation  of  any  association  or  corporation  for 
the  development  of  the  properties  wmch  you  might  locate? — ^A.  No, 
sir :  I  never  met  or  conferred^— to  whom  do  you  refer  to— my  relatives! 

Q.  To  the  persons  you  knew  who  located  claims,  as  you  said  vou 
knew  that  your  uncle.  Miles  C.  Moore,  and  his  sons  and  Mr.  Jones  had 
made  such  locations. — ^A.  I  never  have  met  or  conferred  with  my 
uncle  on  the  coal  lands  at  any  time,  to  my  knowledge.  I  have,  per- 
haps, mentioned  it  incidentally,  but  I  did  not  see  him  for  a  number 
of  vears  after  that,  and  never  had  any  correspondence  concerning  it. 

Q.  Did  you  meet  or  confer  with  any  other  of  the  other  persons 
that  you  have  named  as  being  acquaintances  of  yours? — A.  Jfot  at 
that  time.  The  only  time  I  ever  met  and  conferred — there  was  any 
conversation  with  Mr.  Cunningham — ^was  at  the  meeting  at  Spokane 
in  July,  190^7. 

Q.  Now,  you  have  stated  in  your  testimony  in  chief  that  you  subse- 
quently abrogated  the  agreement  with  Mr.  Cunningham  by  which  he 
was  to  receive  a  one-ei^th  interest  in  the  land  he  located  for  you. 
When  did* you  say  you  annulled  that  agreement? — A.  I  did  not  state 
definitely.  It  was  along  in  the  summer  or  fall  of  1903.  I  can  not 
give  the  exact  date,  but  it  was  about  that  time. 

Q.  And  it  was  before  you  made  the  relocation,  or  the  new  location 
under  the  law  of  1904,  was  it? — A.  Oh,  yes;  yes. 

Q.  At  that  time  you  substituted  an  agreement  for  a  salary? — ^A. 
No;  that — there  was  no  agreement  over  that,  but  I  had  understood 
from  him  that  he  would  expect  a  salary,  and  that  had  been  paid  at 
that  time,  as  I  remember  it;  he  had  been  paid  a  salary  prior  to  that 
time. 

Q.  Did  he  state  that  he  had  that  salary  due? — ^A.  Why,  there  was 
nothing  definite  stated  to  me  about  a  salary,  and  the  first  time  I 
knew  about  what  he  was  charging  was  at  the  time  he  made  a  state- 
ment at  the  meeting. 

Q.  Did  he  give  you  to  understand  that  the  other  locators  were 
contributing  to  the  payment  of  it,  whatever  it  was? — ^A.  Yes,  sir. 

Q.  Did  you  know  what  your  proportion  of  it  would  be  definitely? — 
A.  At  that  time? 

Q.  Yes. — A.  No;  I  did  not. 

Q.  Did  vou  understand  that  you  were  paying  an  equal  part  of  it 
with  all  oi  the  other  locators? — A.  Yes;  1  did. 

Q.  Was  there  anything  understood  between  you  at  that  time  as  to 
the  reason  for  a  change  made  to  a  stated  compensation,  and  did  he 
state  the  coiQpensation ? — A.  No,  sir;  I  don't  tnink  that  that  matter 
was  discussed. 

Q.  That  was  the  onlv  agreement  as  to  compensation  you  ever  had 
with  Mr.  Cunningham  i — ^A.  Yes,  sir. 

Q.  And  it  never  was  in  any  way  modified  or  altered  by  any  sub- 
sequent agreement  or  understanding? — Am  No,  sir. 
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Q.  At  the  time  jm  £rst  auth<Mrized  Mr.  CanxuBgham  to  represent 
you  in  making  locations  of  land  in  Alaska,  did  he  make  an^  repre- 
sentations to  you  oonoeming  the  relations  to  any  association  that 
might  exist  between  the  other  locators! — ^A.  Not  anything  further 
than  he  said  that  he  was  ^ing  to  locate  some  others — some  others 
were  becoming  interested  with  him  in  it,  and  that  was  the  attraddve 
feature  to  me,  because  unless  adjacent  claims  were  developed  I  would 
not  hope  to  have  a  valuable  coal  claim. 

Q.  He  said  nothing  about  any  definite  agreement  or  plan  or  pur- 
pose existing  between  or  formed  by  these  other  locators  concerning 
the  operations  of  the  properties! — ^A.  He  did  not 

^  Q.  Then,  from  the  conversations  that  you  then  had,  or  had  pre- 
viously had  with  Mr.  Cunningham,  you  did  not  believe  that  your 
pro^rty  was  ^oin^  to  be  associated  with  any  other  property  as  a 
minmgproposition  1 — ^A.  I  didn't  quite  understand  that 

Mr.  Gray.  Bead  the  question. 

(Question  read.) 

A.  I  hoped  that  it  would  be  associated  some  time,  otherwise  I  would 
not  expect  to  ever  receive  any  remuneration  for  my  outlav ;  but  there 
was  no  agreement  or  obligation  on  my  part  at  that  time  wnatever. 

Q.  You  did  not  then  understand  that  it  was  ultimately  proposed  to 
unite  the  titles  of  all  the  claims  in  one  ownership  and  form  a  corpora- 
tion!— A^  There  was  no  understanding,  and  1  was  obligated  m  no 
way. 

Q.  Now,  Mr.  Moore,  did  you  then  have  any  reason  to  believe  you 
would  be  expected  to  hold  your  claim,  and  share  equally  with  the  other 
locators  in  tne  production  of  any  mines  that  might  be  opened  on  it! — 
A.  No,  sir :  I  did  not 

Q.  xou  knew  the  character  of  the  region  in  which  you  were  about  to 
locate — ^was  situated ! — ^A.  Yes,  sir. 

Q.  Did  you  then  believe  it  to  be  practicable  for  one  man,  or  even  any 
association  of  men,  to  profitably  operate  a  mine  on  less  than  160  acres 
of  land  up  there! — ^A.  No,  sir;  I  aid  not 

Q.  Dia  you  have  any  purpose  to  undertake  to  operate  any  such  a 
mine  or  mines  by  yourself! — A.  I  had  no  plans  for  that,  but  I  hoped 
that  I  would  be  able  to  sell  or  consolidate  it  at  some  time,  so  that  the 
property  could  be  worked,  if  valuable,  and,  as  I  took  it,  the  money  I 
was  expending  for  my  proportion  of  the  development  work  and  pros- 
pecting that  was  going  on  and  that  was  being  done  up  there  was  to 
determine  whether  or  not  the  field  was  valuable,  and  whether  or  not 
transportation  could  be  had,  and  whether  before  final  proof  was  made 
on  the  property  and  the  money  paid  for  it,  whether  there  was  anything 
there  tnat  was  really  attractive. 

Q-  How  much  money  did  you,  in  the  aggregate,  send  to  Mr.  Cun- 
ningham!— ^A.  To  date! 

Q.  Well,  up  to  the  date  you  got  your  final  certificate. 

Mr.  Gray.  That  includes  the  purchase  price! 

Mr.  PuGH.  Yes. 

A.  Why,  it  must  be  close  to  $4,000;  $3,000, 1  guess. 

Q.  Did  Mr.  Cunningham  at  various  times  provide  you  with  infor- 
mation as  to  what  he  was  doin^  with  the  money ! — ^A.  Yes ;  in  a  way. 

Q.  In  what  way ! — ^A.  Occasionally,  at  different  times,  he  gave  me 
a  list  of  the  expenditures  and  furnished  me  with  the  reports  of  a  coal 
expert  who  examined  the  field. 
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Q.  He  sent  jon  wiitteo  statements  of  accounts,  then,  did  he! — ^A. 
Yes,  sir. 

Q.  I  want  you  to  look  at  this  paper,  whidi  is  in  evidence  as  Gov- 
ernment Exhibit  12,  and  state  whether  or  not  you  ever  received  that 
faper  or  a  copy  of  it  [handing  paper  to  witness] . — ^A.  Yes ;  I  think 
received  that 

Q.  Did  you,  at  the  time  you  received  it,  examine  it? — ^A.  I  think  so. 
Q,  And  noted  the  statements  made  therein  ? — ^A.  Yes,  sir. 
Q.  I  will  a^  you,  without  calling  attention  to  the  particular  Ian- 

Sage,  whether  you  noticed,  in  speaking  of  the  pronerties  up  there, 
r.  Cunningham  used  the  possessive  pronoun  "  our  ^  always ! — ^A.  I 
noticed  it  several  times. 

Q.  In  speaking  of  the  work  that  was  being  carried  on  he  spoke  of 
it  as  "our"  work,  "our"  development  work,  et  cetera? — ^A,  Yes,  sir. 

Q.  Ajid  in  referring  to  the  improvements,  he  spoke  of  it  as  "  our  " 
tunnel? — ^A.  Yes,  sir. 

Q.  "Our"  surface  work?    In  the  accounts  which  accompanied 
that  report  did  you  notice  he  was  keeping  but  one  common  fund  and 
placing  in  that  fund  the  money  receiv^  from  the  entrymen? — A. 
X  es,  sir. 

Q.  And  making  expenditures  from  that  fund  for  the  common  bene- 
fit of  all  the  claims  ? — ^A.  Yes,  sir. 

Q.  Now,  in  the  same  way,  I  will  ask  you  to  look  at  this  paper, 
which  has  been  put  in  evidence  as  Government  Exhibit  6,  and  state 
whether  or  not  you  received  that  paper  or  a  copy  [handing  witness 
paper]? — ^A.  Yes,  sir;  I  received  that 

Q.  Did  you  notice  in  that  paper  also,  in  speaking  of  the  ground  on 
which  he  was  working,  Mr.  Cunningham  used  the  same  possessive 
pronoun  "  our? " — ^A.  Yes,  sir. 

Q.  Speaking  of  the  operations  there  in  progress  as  "  our "  devel- 
opment work?— A.  Yes,  sir. 

Q.  I  call  your  attention  particularly  to  this  lan^age,  which  I  will 
read  to  you  from  the  last  paragraph  of  page  2  or  that  paper :  "  Mr. 
Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal,  so  far 
as  can  be  determined  at  the  present  time,  but,  as  they  contain  heavy 
timber,  reconmiends  their  being  held  for  that  purpose;  and  as  I  have 
located  four  other  claims,  taking  the  dip  of  all  the  coal  measures,  no 
one  will  be  any  the  loser  thereby."  Did  you  at  the  time  notice  that 
statement? — ^A.  I  noticed  that  statement,  but  it  did  not  materially 
concern  me,  as  Mr.  Hawkins's  report  and  map  showed,  and  I  saw 
therefrom,  that  there  were  coal  exposures  on  my  claims,  and  it  did  not 
materially  affect  me. 

Q.  Dia  you  attempt  to  place  any  construction  at  all  on  his  use  of 
the  statement,  referrmg  to  four  of  the  claims  as  "  our  claims?  "  Did 
you,  in  the  statement  sent  to  you  ? 

Mr.  Hughes.  Now,  Mr.  Conunissioner,  in  order  not  to  be  mistaken 
and  in  order  to  make  an  explanation^  I  desire  to  state :  Mr.  Pugh  has 
impressed  me  throughout  as  being  disposed  to  be  very  fair,  and  I  do 
not  feel  that  he  asks  this  question  with  any  thought  of  misleading 
the  witness;  but  I  want  to  make  an  objection  as  to  the  preliminary 
statement  in  the  question  bein^  misleading,  but  it  quotes  only  a  part 
of  the  statement,  the  balance  of  which,  it  seems  to  me,  sdiould  be  read 
to  the  witness;  otherwise^  it  is  confusing;  in  the  question  which  he 
asks  the  witness  he  read  trani  a  portion  of  a  long  sentence. 
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Mr.  PuGH.  I  read  the  whole  paragraph  to  him. 

Mr.  Hughes.  In  propounding  your  question  you  only  quoted  a 
part 

Q.  Did  you  ever,  or  have  you  ever  attempted  to  j>lace  any  construc- 
tion upon  Mr.  Cunningham's  use  of  that  expression,  '^four  of  our 
claims^'  in  the  statements  he  presented  to  you  f 

Mr.  Hughes.  The  point  of  my  objection  is,  if  that  is  connected 
with  the  last  portion  of  the  sentence  in  which  he  sayr  that,  no  one 
will  be  iniurea. 

Q.  Well,  so  far  as  the  purpose  of  my  inquiry  is  concerned,  that  is 
the  only  language  that  has  any  relevancy  to  the  question. 

The  CoHMissioNEB.  I  understood  you  to  make  an  objection  to  the 
question  ! 

Mr.  Hughes.  Yes. 

The  CoMMissiONEB.  I  will  overrule  the  objection,  and  you  may  take 
the  answer. 

Mr.  Hughes.  I  made  that  statement  without  attempting  to  im- 
pugn Mr.  Pugh's  motives. 

A.  My  construction  of  Mr.  Cunningham's  language  in  that  report 
was  this,  that  Mr.  Cunningham  was  the  common  agent  for  a  number 
of  entrymen,  and  using  me  word  ''our,"  the  possessive  pronoun, 
was — ^he  meant  by  that  that  he  was  interested  in  an  adjoining  claim, 
and  nothine  further  than  that.  I  wish  to  change  the  wording  oi 
that.   That  ne  was  interested  in  the  development  of  adjoining  claims. 

Q.  On  the  next  page  of  the  same  paper  I  wish  to  invite  your  atten- 
tion to  the  language,  and  I  will  reaa  it  to  you  here  as  follows: 

Yon  are  already  adyised  we  are  holding  considerable  tracts  of  land  for 
timber  which  we  will  reqirire  in  large  quantities,  but  there  is  no  law  in  Alaska 
for  acquiring  title  to  timber  lands,  consequently  would  consider  it  advisable  to 
try  and  secure  some  cheap  scrip  and  coyer  aU  we  can  before  beginning  any  yery 
extensiye  operationa 

Did  vou  also  read  and  note  that  statement? — ^A.  Yes;  I  read  and 
noted  that  statement,  but  it  was  in  opposition  of  my  views,  as  I  con- 
templated nothing  so  far  in  the  future,  and  it  meant  years  of  wait- 
ing and  an  immense  amount  of  money  and  I  did  not  feel  as  if  I 
were  in  position  to  put  any  more  money  into  it — as  much  money  as 
tlus  would  call  for — and  I  did  not  entertain  the  idea,  and  would  not 
have  entertained  the  idea,  and  had  it  been  put  up  in  the  transaction. 

Q.  Had  you  then  had  any  other  information  than  as  indicated  in 
that  statement,  that  considerable  tracts  of  timber  land  were  being 
held  for  the  use  of  all  the  claims,  or  any  of  them? — ^A.  No;  I  did  not 
know  that  any  claims  were  being  held. 

Q.  You  had  no  information  of  that  sort? — A.  At  some  time — ^I 
do  not  know  whether  it  was  at  that  time  or  not — there  was  some  sur- 
veys made,  as  I  remember,  but  I  did  not  know  of  the  land  being  held. 

Q.  This  statement  was  made  on  October  20, 1905.  Had  these  sur- 
veys been  made  prior  to  that  time? — ^A.  I  don't  think  so. 

Q.  You  don't  think  so? — A.  No. 

Q.  "When  were  they  made? — A.  I  could  not  tell  you  that 

Q.  You  can't  remember  that? — ^A.^  No. 

Q.  Did  you  solicit  from  Mr.  Cunningham  any  more  definite  infor- 
mation about  these  statements  which  I  have  just  read  to  you  ? — A.  I 
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dont  know  as  I  solicited  anjr  more  information.    I  wrote  him  at 
one  time  that  I  was  in  no  position  to  take  up  any  scrip  on  that  land. 

Q.  Aiid,  then,  we  are  to  understand  that  jou  never  authorized  him 
to  acquire  any  scrip  for  you,  or  locate  any  tmiber  lands  with  anjr  sach 
scrip  f — ^A.  I  never  authorized  him  to  locate  or  acquire  in  any  timbor 
lanas. 

Q.  I  wished  merely  to  ascertain  whether  you  subsequently  received 
all  the  papers  which  I  now  hand  you,  or  copies  of  them,  being  Gov- 
ernment Exhibits  8  and  9,  and  I  will  ask  you  to  look  at  them  [hand- 
ing paper  to  witness]. — ^A.  I  think  I  did;  yes. 

Q.  Did  they  disclose  to  you  that  Mr.  Cunningham  was  still  con- 
tinuing to  keep  his  accounte  in  the  same  form  as  a  common  account, 
placing  all  the  moneys  received  from  the  entrymen  in  one  fund?— 
A.  Yes ;  I  knew  he  was  doing  that. 

Q.  And  making  expenditures  from  that  fund  for  the  common  or 
joint 'benefit  of  all  the  claim  owners? — ^A.  Yes;  I  looked  at  it  in  this 
way,  that  it  would  require  a  great  deal  of  development  work  to  prove 
the  field,  and  that  any  development  on  the  adjacent  property  en- 
hanced the  value  of  my  property,  and  that  the  only  way  to  make  the 
property  valuable  was  to  ootain  all  the  information  possible,  so  as 
to  have  it  available  for  then  or  any  future  time,  any  information 
which  might  at  some  time  be  wanted  to  handle  the  claim. 

Q.  Did  you  have  any  part  in  or  knowledge  concerning  the  pro- 
posed incorporation  of  a  railroad  company? — ^A.  No,  sir;  I  did  not 

Q.  Did  you  ever  see  the  articles  of  incorporation  of  any  such 
company  ? — ^A.  No,  sir ;  I  did  not. 

Q.  I  mean,  for  the  construction  of  a  railroad  from  the  location  of 
these  claims  to  the  ocean? — A.  I  never  saw  any  articles  of  incorpora- 
tion. I  have  heard  there  was  a  company  incorporated,  but  I  had 
nothing  to  do  with  it,  and  know  nothing  about  it  further  than  I 
know  that  survey  was  made. 

Q.  You  stated  in  response  to  a  question  asked  you,  in  your  direct 
examination,  that  you  did  not  wish  to  pay  the  government  purchase 
price  for  the  land  until  you  had  learned  that  the  property  was  valu- 
able for  coal.  Did  you  ever  receive  any  inf orn^ation  that  your  claim 
by  itself  was  a  valuable  coal  claim;  and  if  so,  from  whom? — A.  I 
never  received  information  that  my  claim  was  the  most  valuable,  but 
I  did  receive  information  that  there  was  coal  on  my  claim. 

Q.  The  information  you  received  you  thought  justified  you  in  mak- 
ing the  investment? — ^A.  I  did;  yes,  sir. 

Q.  Now,  coming  to  the  matter  of  the  affidavit  which  you  executed, 
Mr.  Moore,  before  Special  Agent  Glavis,  you  stated  the  conference 
with  Glavis  and  Jones  occurred  at  a  table  in  the  dining  room  of  a 
hotel  in  Walla  Walla? — ^A.  Yes;  part  of  the  conversation,  and  it  was 
carried  into  the  lobby  of  the  hotel,  where  the  affidavit  was  written. 

Q.  if  our  affidavit  was  written  in  the  lobby,  was  it? — ^A.  Yes,  sir. 

Q.  And  you  read  over  the  affidavit  of  Mr.  Jones,  which  preceded  it 
on  the  same  pa^  or  in  the  same  paper? — ^A.  Yes;  as  I  stated  before, 
my  impression  is  that  Mr.  Glavis  read  the  affidavit  to  me  first  and 
then  handed  it  to  me.  I  know  that  he  was  in  a  hurry,  because  it/^as 
just  about  train  time  when  the  matter  was  taken  up. 

Q.  Have  you  reexamined  that  affidavit  this  morning? — ^A.  Why. 
yes;  I  have. 
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Q.  In  view  of  your  reexamination,  I  will  ask  yon  whether  Mr. 
Glavis  misrepresented  to  you  the  contents  of  that  paper? — ^A.  He  did 
not  misrepresent  the  contents  of  the  paper;  no,  sir. 

Q.  Did  he  make  any  misrepresentations  whatever  concerning  it  ? — 
A.  He  made  the  misrepresentation  that  he  told  me  that  he  expected 
that  the  patent  would  oe  issued  very  shortly  and  there  was  nothing 
at  all  which  would  interfere  with  that,  and  that  the  reference  to  a 
combination  was  made  very  incidentally  to  the  transfer  of  the  prop- 
erty to  the  Guggenheims. 

Q-  Now,  you  did  not  at  that  time,  and  you  do  not  now  find  in  the 
affidavit,  any  lan^a^e  that  is  difficult  to  understand,  do  you,  Mr. 
Moore? — ^A.  No,  sir;  I  do  not. 

Q.  Or  words  not  of  common  use? — A.  No,  dr. 

Q.  And  of  plain  signification? — ^A.  It  is  plain  when  a  person  looks 
at  it  that  way,  but  I  was  laboring  under  a  misapprehension. 

Q.  Who  wrote  the  affidavit  ?— A.  Mr.  Glavis. 

Q.  Were  you  present  at  the  time  he  wrote  it,  or  were  you  standing 
by  him? — ^A.  I  would  not  state  positively  whether  it  was  Mr.  Glavis 
or  Mr.  Jones  who  wrote  the  affidavit,  but  one  of  them  did ;  it  was  one 
of  the  two.  I  think  it  must  have  been  Mr.  Glavis,  because  he  turned 
it  over  to  Mr.  Jones  to  swear  me  to  it,  as  I  remember. 

Q.  It  may  have  been  one  or  the  other  of  them? — ^A.  Yes,  it  maj 
have  been.  I  would  not  say  positively  it  was  Mr.  Glavis,  but  that  is 
my  idea. 

Q.  Before  passing  further  into  the  matter,  and  referring  again  to 
the  language  of  the  statement  of  October  20, 1905,  that  you  examined 
a  moment  ago,  in  reference  to  the  purchase  of  scrip  you  stated  thai 
you  subsequently  told  Mr.  Cunningham  you  did  not  wish  to  purchase 
BXLj  scrip  or  make  any  investment  in  scrip.  Was  that  in  answer  to 
diis  report,  or  was  it  in  answer  to  something  that  Mr.  Cunningham 
subsequently  said  or  wrote  you? — ^A.  Why,  I  can't  say  positivdy  as 
to  that.  It  was  either  in  answer  to  that  or  something  that  was  written 
subseouently. 

Q.  X  ou  aont  remember  whether  he  subsequently  approached  you 
in  that  behalf  and  solicited  the  investment? — ^A.  No,  sir;  I  do  not 
He  did  not  say  anything  to  me  directly,  nor  did  he  write  or  give  me 
any  other  communication  than  that  he  wrote  me  in  the  letter,  but  I 
rather  think  that  is  the  letter  I  replied  to. 

Q.  Did  you  communicate  to  Mr.  Cunningham  any  acknowledg- 
ment of  your  receipt  of  that  report,  or  of  any  other  of  these  reports 
from  him  ? — ^A.  No,  sir ;  I  think  not 

Q.  Do  you  remember  of  having  received  any  communication  from 
Mr.  Cunningham  later  than  the  report  and  statement  of  October  20, 
1905,  in  relation  to  scrip  purchased — proposed  scrip  purchased  ? 

Mr.  Hughes.  Do  you  mean  written  or  verbal  ? 

Mr.  PuGH.  Written  or  verbal — any  report  or  communication. — ^A. 
I  don't  remember  of  any. 

Mr.  PuGH.  I  think  that  is  all. 

Bedirect  examination  by  Mr.  Gray: 
Q.  Mr.  Moore,  in  connection  with  the  question  that  Mr.  Pugh  asked 
you  concerning  the  Bering  River  Railroad  Company,  did  you  ever 
have  any  interest  in  that  company  ? — ^A.  No,  sir ;  I  did  not 
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Q.  You  say  you  knew  that  a  survey  for  a  railroad  line  had  be«i 
made  ? — ^A.  i  es,  sir. 

Q.  For  what  purpose  did  you  understand  that  was  made? — ^A.  I 
understood  that  that  survey  was  made  as  a  recognizance  survey,  a 
survey  to  ascertain  whether  or  not  a  railroad  could  be  built  from  the 
coal  district  to  tide  water,  and  whether  or  not  harbors  could  be  had 
which  could  be  developed  within  reason. 

Q.  How  did  you  re^rd  that  information  when  it  came  to  your 
attention? — ^A.  I  considered  it  valuable  information.  It  was  very 
essential  to  know  what  kind  of  transportation  facilities  could  be  had 
from  the  coal  lands. 

Q.  Did  you  understand  at  that  time,  or  at  any  time  prior  to  your 
making  final  payment,  that  any  such  survey  was  being  made  for  a 
railroad  company  that  had  been  organized  ? — ^A.  I  think  not.  I  don't 
know  the  date  at  which  I  learned  that  there  had  been  a  railroad 
company  organized,  but  I  think  it  was  after  the  final  proof. 

Q.  Mr.  Moore,  did  you  understand  that  the  making  of  that  survey 
in  any  way  connected  you  with  the  coipistruction  of  a  railroad  there, 
or  did  you  give  your  assent  to  the  plans  for  the  construction  of  a 
railroad  from  this  coal  district  to  the  ocean? — ^A.  No,  sir;  did  not 
give  my  assent,  but  I  did  not  know  that  the  road  was  contemplated 
to  be  built.  As  a  matter  of  fact,  I  was  in  no  position  to  build  any 
railroad,  or  enter  into  any  agreement  to  carry  my  proportion  if  I 
had  to  meet  it  with  an  equal  number  of  other  claims  there,  I  could 
not  have  carried  my  end  of  it. 

Q.  Were  you  ever  asked  to  do  any  such  things  as  to  jofai  in  the 
construction  of  a  railroad  or  coal  bunkers  or  wharves? — A.  No,  sir; 
I  was  not. 

Q.  Now,  referring  to  this  Exhibit  6  that  Mr.  Pugh  has  referred  to, 
and  in  that  connection  to  Government  Exhibit  7,  Mr.  Hawkins's  re- 
port, did  you  receive  a  copy  of  that  Hawkins  report?— A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  following  language  in  this  Exhibit 
6,  and  I  think  the  matter  is  also  referred  to  in  Government  Exhibit  7: 

We  have  located  a  permanent  tunnel  site  on  Clear  Creek,  which  wUl  cut 
aU  the  various  veins  described  In  Mr.  Hawkins's  report,  from  Its  face  to  its 
outlet ;  this  tunnel  will  be  1,100  feet  in  length,  when  It  reaches  the  first  of  these 
coal  measures  and  continuing  on  it  wm  be  about  6,000  feet  in  length  to  the 
last  seam.  We  are  now  building  headquarters  to  transfer  our  camp  from 
Trout  Creek  to  this  point,  and  as  soon  as  the  buildings  are  completed  we  wiU 
cut  off  the  most  of  our  expense  until  definite  plans  are  perfected. 

Did  that  matter  come  to  your  attention  at  the  time  you  received 
that  circular? — ^A.  What  was  the  date  of  that? 

Q.  October  20,  1905,  or  at  the  time  vou  received  the  Hawkins  re- 
port Did  it  come  to  your  attention? — ^A.  Yes;  that  came  to  my 
attention. 

Q,  What  consideration  did  jou  ^ve  it? — ^A.  Oh,  I  did  not  pve  it 
sufficient  consideration  to  so  into  it  thoroughlv,  for  the  reason  that 
I  did  not  consider  it  was  i^asible.  It  did  not  beaefit  me  in  any  ma- 
terial way. 

Q.  Why  didn't  it  benefit  vou  ? — ^A.  The  first  thing,  the  tunnel  was 
too  large  an  undertaking  tor  me  to  enter  into;  and  in  the  second 
place,  it  was  too  remotely  located  from  my  claim  to  be  of  any  ma- 
terial benefit^  and  I  did  not  consent  or 

Q.  How  did  you  know  it  was  remote  from  your  claim? — A.  From 
the  fact  that  Mr.  Hawkins  had  made  a  report  and  map  showing  the 
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location  of  the  claims,  and  as  in  fact  the  tunnel  he  showed  upon  his 
map  was  the  same  tunnel  that  Mr.  Cunningham  referred  to,  I  did 
not  desire  to  go  into  any  driving  any  tunnel,  because  it  was,  I  con- 
sidered it,  not  feasible,  as  far  bs  my  information  was  concerned. 

Q.  Did  you  ever  have  any  talk  with  Mr.  Cunningham  about  it  sub- 
sequent to  that  time? — ^A.  1  don't  think  I  did.    I  don't  recall  any. 

Q.  Did  you  ever  understand  that  you,  or  did  you  ever  authorize 
Mr.  Cimningham  to  construct  any  such  tunnel  or  engage  in  the  con- 
struction of  or  commence  the  construction  of  it,  Mr.  Moore  t — ^A.  No, 
sir ;  I  did  not. 

Q.  And  did  you  ever  understand  that  you  in  any  way  were  obli- 
gated to  join  in  any  such  undertaking! — ^A.  No,  sir;  I  dia  not. 

Q.  Was  he  ever  authorized  to  do  or  perform  any  such  act  for  you 
in  Alaska  ? — ^A.  No,  sir. 

Q.  Now,  I  desire  to  call  attention  to  another  thin^  in  this  circular 
that  Mr.  I^ugh  did  not  call  attention  to,  and  that  is  this  statement, 
which  is  as  follows:  ''We  also  ran  levels  and  made  an  estimate  on  a 
magnificent  water  power,  which  can  be  made  to  furnish  about  3,000 
horsepower  with  tne  small  outlay  required  to  construct  about  2| 
miles  of  flume  and  a  dam  200  feet  wide  and  10  feet  high."  Did  you 
ever  authorize  Mr.  Cunningham  to  engage  in  the  development  of  any 
water  power  in  this  oountryl-A.  No,  ^r;  I  did  not. 

Q.  Were  you  ever  interested  in  any  water  power  in  Alaska  or  the 
development  of  any  such  water  power  in  Alaska? — ^A.  No,  sir. 

Q.  And  did  you  understand  that  you  were  in  any  way  obligated  to 
join  in? — ^A.  No,  sir. 

Q.  Did  you  ever  talk  with  any  other  of  the  entrymen  in  that  dis- 
trict concerning  the  proposed  tunnel  that  Mr.  Cunningham  talked 
about  or  wrote  about,  or  did  you  hear  any  of  them  express  them- 
selves concerning  the  same  or  express  objections  to  the  construction 
thereof,  if  you  remember? — ^A.  I  rather  think  I  did.  with  Mr.  Jones; 
I  don't  think  I  talked  with  anyone  else ;  and  if  I  did  talk  with  Mr. 
Jones,  which  I  probably  did,  1  must  have  expressed  myself  in  that 
way,  because  that  is  the  way  I  felt  about  it  I  would  not  say  posi- 
tively I  did. 

Q.  Now,  you  say  this  conversation  that  you  had  with  Mr.  Clarence 
Cunningham,  in  which  he  told  you  that  the  first  arrangement  that 
he  had  with  you  he  was  to  have  a  one-eighth  interest  in  the  claim 
could  not  be  carried  out  and  that  he  was  going  to  charge  a  salary, 
was  held  in  the  year  1903  ? — ^A.  Yes,  sir. 

Q.  At  Wallace?— A.  Yes,  sir. 

Q.  While  Mr.  Cunningham  was  out  on  one  of  his  trips  from 
Alaska? — ^A.  Yes,  sir. 

Q.  Who  else  did  you  speak  of  besides  Governor  Moore — Governor 
Miles  C.  Moore — and  the  son  or  sons  of  his  in  Walla  Walla,  that  Mr. 
Cunningham  told  vou  were  interested  or  were  going  to  have  a  claim 
in  Alaska  and  authorized  him  to  locate  a  claim  in  Alaska  for  them, 
if  you  know  ? — A.  I  do  not  remember  that  there  was  any  others  at 
that  time,  although  Mr.  Baker  had  become  interested — I  don't  know 
whether  it  was  prior  or  subsequent  to  that  time. 

And  thereupon  the  further  hearing  of  this  inquiry  was  continued 
to  2  o'clock  p.  m.  of  December  11, 1909. 
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DSCBMHER  11,  1909—2  P.  BC 
INQUIRT  SBSUMED. 

Appearances:  Hon.  William  J.  McOee,  United  States  special  com- 
missioner ;  Mr.  James  M.  Sheridan  and  Mr.  William  B.  Pugh,  counsel 
for  the  Government ;  Mr.  R.  C.  Hughes  and  Mr.  Jc^  P.  Gray,  counsel 
for  the  claimants. 

KEGINALD  K.  NEHiL,  called  as  a  witness  on  behalf  of  the  daim- 
ants,  after  being  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Hughes  : 

Q.  Give  your  full  name. — ^A.  Belaid  K.  Neill. 

Q.  What  is  your  business? — ^A.  Mining. 

Q.  How  lon^  have  you  been  engaged  in  the  mining  budnesst — ^A 
About  twenty-five  years. 

Q.  Well,  Mr.  NeiU,  state  very  briefly  in  what  way  you  have  been 
engaged  in  the  mining  busines&  The  term  is  a  general  one. — ^A  The 
first  ten  years  I  was  superintendent  of  mines,  building  concentrators 
in  the  Coeur  d'Alene  country ;  that  was  from  1886  to  1895. 

Q.  Since  then  in  what  capacity  ?-^A.  Since  then  I  have  bewi  hunt- 
ing over  the  country  for  new  properties;  prospects  that  are  owned  by 
prospectors ;  taking  bonds  ana  developing  them  into  mines. 

Q.  Or  the  converse,  showing  they  were  mines,  I  suppose? — ^A.  One 
or  the  other. 

Q.  Which  I  suppose  is  commonly  true? — ^A  More  times  lose  than 
win. 

Q.  Mr.  NeiU,  your  home  is  in  Spokane? — ^A.  Yes,  sir. 

Q«  Are  you  acquainted  with  Mr.  Cunningham? — ^A  I  am. 

Q.  Clarence  Cunningham? — ^A.  I  am. 

Q.  How  long  have  you  known  him? — ^A,  Oh,  I  think  about  fifteen 
years. 

Q.  Prior  to  19Q3  where  had  you  known  him  and  in  what  business, 
to  your  knowledge,  had  he  been  engaged  ? — ^A.  He  was  in  the  mining 
business. 

Q.  And  where? — ^A.  In  the  Coeur  d'Alene  country. 

Q.  When  and  where  did  you  have  any  conversation  with  Mr.  Cim- 
ningham  in  respect  to  locating  a  claim  in  what  is  now  known  as  the 
"  Behrinff  River  district,"  in  Alaska — ^a  coal  daim? — ^A.  In  the 
spring  of  1903. 

Q.  Where  did  you  meet  him? — ^A.  On  the  comer  of  Riverside  and 
Post,  in  the  city  of  Spokane. 

Q.  What  conversation  took  place  between  you  and  him  at  that 
time? — A.  Well,  I  said,  "  Hello,  Clarence.  Where  have  you  been  this 
long  time? "  And  he  said,  "  I  have  been  in  Alaska.*'  And  he  began 
to  show  me  his  coal  samples,  or  his  analyses  of  coal  and  oil. 

Q.  His  analyses? — ^A.  Yes. 

Q.  He  didn't  have  the  samples  with  him  on  the  street? — ^A.  No;  he 
didn't  have  the  samples. 

(J.  Well,  go  on  and  state  what  the  conversation  was,  briefly. — A. 
He  said,  "  I  have  been  in  Alaska  looking  for  coal,  and  I  have  discov- 
ered large  deposits  and  I  have  located  a  good  many  claims,  and,"  he 
says,  "  Ihave  located  one  for  vou."  And  I  said,  "  Well,  how  did  you 
come  to  do  that?  "  "  Well,"  he  says,  "  you  know  I  lost  some  money 
for  you  in  the  Coeur  d'Alene  countiy  and  I  would  like  to  see  you 
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work  out  even  or  some  profit  beside."  I  thanked  him  for  thinking 
about  my  loss  with  him,  and  so  forth,  and  we  talked  there  quite  a 
little  wmle,  I  don't-  know  how  long,  on  the  street.  Afterwards  we 
went  up  in  the  office,  Finch  &  Campoell's  office,  and  I  talked  further 
with  him  about  it.  After  getting  all  of  the  details  in  a  satisfactory 
way  it  looked  to  me  that  it  was  worth  while  backing  him  up  for  a 
clami,  and  I  agreed  to  take  one  claim. 

Q.  What  was  said,  if  anything,  in  regard  to  what  would  be  the 
probable  expense,  including  the.  purchase  price,  before  you  could  get 
patent?  Did  he  express  any  view  or  opinion  at  that  time? — ^A.  At 
that  tinie  he  said  it  would  probably  take  $2,500  or  $3,000. 

Q.  Did  he  indicate  how  much  he  would  call  on  you  to  put  up  in 
the  first  instance  at  that  time? — ^A.  Yes;  he  said  he  would  draw  on 
me  for  the  amount. 

Q.  Do  you  remember  what  the  amount  was? — A.  About  $750. 

Q.  Did  he  shortly  afterwards  draw  on  you  before  going  back  to 
Alaska  for  that  amount? — ^A.  Yes,  sir. 

Q.  He  drew,  as  a  matter  of  fact,  from  Seattle,  didn't  he? — ^A. 
Yes,  sir. 

Q.  And  you  paid  the  draft,  did  you  ?— A.  Yes,  sir. 

Q.  Now,  Mr.  Tfeill,  when  and  where  did  you  next  see  Mr.  Cunning- 
ham ? — A.  It  was  about  the  last  of  August,  1903. 

Q.  And  where  ? — ^A.  I  met  him  at  Kayak  Island. 

Q.  How  did  you  come  to  meet  him  there? — ^A.  Well,  I  had  an 
opportunity  to  go  to  Juneau  to  examine  some  gold-mine  property  for 
Youngstown  people;  Youngstown,  Ohio,  and  Mr.  Finch  &  (jampbell. 
I  was  their  en^eer  at  that  time,  and  before  leaving  Spokane 
I  said  to  Mr.  Fmch  and  Mr.  Campbell  that  I  would  like  to  go  on 
and  see  Mr.  Cunningham's  coal  claims,  and  we  talked  over  it  some, 
and  I  said  I  would  furnish  the  time  if  they  would  pay  my  expenses 
from  Juneau  on.  So,  after  getting  through  with  my  work  at  Juneau, 
I  made  a  trip  to  Katalla  and  I  met  Mr.  Cunningham  at  Kayak 
Island. 

Q.  What  did  you  do  after  meeting  him  in  the  wav  of  examining 
any  properties;  I  mean,  what  was  the  first  thing? — A.  Well,  we 
stayed  there  that  day,  and  the  next  day  we  went  over  to  Katalla  by 
steamboat,  a  little  boat — ^I  don't  know  what  you  would  call  it;  a 
small  steamboat,  I  would  call  it.  We  went  over  to  Katalla,  and  we 
was  over  there  early  in  the  day,  and  in  the  afternoon  we  went  out  a 
short  distance  to  see  some  seepage. 

Q.  The  following  day  what  did  you  do? — ^A.  The  next  day  we 
went  to  the  coal  claim. 

Q.  How  long  a  time  did  you  stay  up  at  the  coal  claims? — ^A.  Three 
days,  if  I  remember  right. 

Q.  Did  ^ou  make  some  examination  of  the  coal  measures  there  and 
the  formations? — ^A.  Yes,  sir. 

Q.  And  spent  three  days  looking  over  the  ground  there? — ^A. 
Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  he  pointed  out  your  claim  and 
Mr.  Finch's  and  Mr.  Campbell's? — ^A.  Yes,  sir. 

Q.  State  more  definitely  what  you  saw  there? — ^A.  Well,  we  went 
to  the  grounds  and  in  a  systematic  way  looked  over  the  veins  of  coal 
wherever  thev  cropped  out  and  where  a  great  many  openings  that 
Mr.  Cunningham  um  made,  we  examined  uiat  carefully.    We  looked 
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in  a  businesslike  way— that  is,  to  see  whether  it  wotild  be  profitable 
to  go  on  with  the  development  or  abandon  the  claims. 

Q.  Did  you  follow  the  openings  so  as  to  trace  the  strike — ^mabe 
any  observations  as  to  the  dip  of  any  of  the  exposures  or  veins  that 
you  saw  there? — ^A.  Well,  the  strikes  were  quite  regular,  running,  I 
think,  southwesterly  and  northeasterly,  something  like  that,  and 
dipped  from  40  to  50  degrees,  maybe  60  degrees.  There  was  not 
enough  opening  to  determine  what  the  dip  would  be. 

Q.  With  any  certainty? — ^A.  No. 

Q.  Mr.  Neill,  while  there,  in  any  conversation  with  Mr.  Cunning- 
ham did  you  express  any  opinion  to  him  as  to  your  views  respecting 
your  own  claim  or  your  own  interests  in  the  matter? — ^A.  Well,  I 
talked  the  thing  over  on  this  plan,  that  the  best  plan  would  be  to  go 
along  and  develop  the  properties  slowly,  get  as  little  money  into  each 
claim  as  possible,  just  enough  to  get  the  patents;  that  I  oelieved  it 
would  be  twenty  or  twenty-nve  years  and  perhaps  fifty  years  before 
we  would  realize  any  returns. 

Q.  Why  did  you  entertain  that  opinion? — ^A.  Because  it  was  so 
far  from  market  and  there  was  so  many  coal  measures  along  the 
Pacific  coast  that  we  could  not  compete  with  them  unless  we  got  a 
very  large  tonnage. 

Q.  Now,  after  you  left  there  what  did  Mr.  Cunningham  do  I — ^A. 
Well,  it  took  us  a  day  to  go  back  to  Katalla,  and  then  we  put  in  two 
or  three  days  more  looking  over  the  oil  fields. 

Q.  Did  he  tell  you  anything  about  having  oil  claims — having  lo- 
cated oil  claims? — ^A.  Yes. 

Q.  And  having  options  on  other  claims — oil  claims  ? — ^A.  Mr.  Cun- 
ningham owned  oil  claims  of  his  own,  and  he  had  olhers  under 
option. 

Q.  He  wanted  you  to  see  them? — ^A.  He  wanted  me  to  see  them; 
yes. 

Q.  How  long  did  you  spend  in  looking  over  the  oil  field  there? — 
A.  Two  or  three  days. 

Q.  Where  was  that,  with  reference  to  the  water---the  ocean;  near 
the  ocean  ? — ^A.  Well,  there  is  one  oil  seepage  right  in  the  ocean.  Its 
seepage  right  there. 

Q.  Well,  generally  speaking,  all  down  the  coast,  were  they? — ^A. 
Well,  pretty  close  to  the  coast.  Some  of  them  were  back  a  couple  of 
miles;  3  miles. 

Q.  Now,  what  conversation  did  you  have  with  Mr.  Cunningham 
respecting  these  oil  properties  and  the  development  of  th^n  ? 

Mr.  Hughes.  I  will  remark  that  the  materiality  of  this  may  not  be 
apparent  now,  but  I  am  asking  it  now  for  the  reason  that  it  will  be 
material  later  on. 

A.  Well,  he  said.  '^  Now,  I  own  quite  a  lot  of  oil  land  here  that  I 
have  located  myselx,  and  I  would  like  to  organize  a  company  and  put 
down  a  drill  hole  at  the  best  seepage  I  have  got"  He  says,  ^'  I  reel 
sure  that  I  will  have  a  gusher  when  I  get  this  hole  down."  And 
after  looking  the  property  over  I  came  to  the  same  conclusion — that 
he  was  pretty  sure  in  getting  a  gusher.  I  said,  "  How  much  money 
do  you  want  and  what  kind  of  a  deal  are  you  going  to  give  me?  "  Hi 
said,  "I  could  get  along  with  about  $20,000;  not  to  exceed  ^,000," 
and  he  says,  "I  will  be  willing  to  give  up  four-fifths  of  my  ground 
to  get  that  much  money  to  put  down  the  first  hole."    Thui  I  said^ 
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^  2&.  Cunningham,  you  know  this  is  a  very  expensive  place  to  oper- 
ate. It  will  take  perhaps  a  great  deal  more  money  than  you  think 
for.  Why  wouldnx  it  be  better  for  us  to  make  it  $35,000  f"  and  he 
says,  "All  right,  $35^000  is  better  than  $25,000." 

Q.  It  wa^  your  opinion  that  it  would  take  that  much  ? — ^A.  Yes,  sir. 

Q.  And  if  you  went  into  it  you  wanted  money  enough  ? — ^A.  Well, 
we  talked  that  matter  over.  We  said  we  woula  rather  have  $10,000 
left  in  the  treasury  than  to  be  $10£00  in  the  hole.  So  we  came  back 
to  Spokane— or  we  came  back  to  JSlatalla  after  looking  the  oil  fields 
over— and  we  took  a  small  boat  and  went  back  to  Kayak  Island.  We 
were  just  one  hour  late.  We  missed  the  steamer,  and  I  think  we 
stayed  there  siz  or  seven  days  waiting  for  another  steamer  at  Kayak 
Island. 

Q.  Well,  during  that  time  did  you  have  any  further  conversation 
about  the  oil  proposition  and  the  manner  of  developing  it  ? — ^A.  Well, 
while  at  Kayak  Island  we  formed  a  plan.  I  was  to  raise  $35,000,  ir 
possible,  and  he  was  to  turn  over  the  land  and  retain  one-fifth. 

Q.  Anything  said  about  who  would  take  charge  of  the  work 
there  ?— A.  Mr.  Cunningham  was  to  take  charge  himself. 

Q.  Did  you  make  any  plan  with  respect  to  whether  or  not  he  was 
to  have  any  compensation  for  doing  that? — ^A.  Yes,  sir;  he  was  to 
have  a  salary. 

Q.  How  much? — ^A.  I  am  not  sure,  but  I  think  it  was  $200  a 
month. 

Q.  Now,  during  this  time  was  there  anything  said  about  his  plans, 
or  his  compensation,  respecting  the  coal  claims?  If  so.  what? — A. 
He  said  "i  am  not  drawing  any  salary  on  the  coal  claims  and  I 
rather  think  I  ought  to  be  taken  care  of  for  an  eighth."   I  objected 

Q.  An  eighth  of  your  claim  and  each  of  the  others? — ^A.  Yes. 

Q.  What  did  you  say?  What  objection? — ^A.  I  said  "You  are 
wanting  too  much,  Mr.  Cunningham,  I  don't  believe  you  can  put  that 
deal  through.  You  will  be  getting  $200  out  of  the  oil*  and  $200  out 
of  the  coal/' 

Q.  Did  you  express  a  willingness  that  he  should  have  a  like  salary 
for  managing  and  looking  after  the  coal  ? — ^A.  Well,  he  said  he  would 
have  to  be  carried,  or  some  one  would  have  to  look  after  his  coal,  so 
I  said  a  salary  would  be  the  proper  thing  for  him  to  have.  You  know 
how  trades  are  worked  and  talked  over.  No  one  ever  comes  to  a 
trade  just  at  one  time. 

Q.  When  he  asked  for  an  eighth  interest  what,  if  anything,  did 
you  say  as  far  as  your  own  personal  interest  in  your  own  claim  was 
concerned?  Your  own  relations  to  these  negotiations^  that  you  had 
with  him? — ^A.  Well,  I  objected  right  there.  I  said  I  would  not  go 
on  if  I  had  to  pay  him  a  salary  and  carry  him  besides. 

Q.  Well,  was  there  anything  more  said? — ^A.  There  was  nothing 
more  said.    We  dropped  it  right  there. 

Q.  Now,  after  you  came  out  from  Alaska,  did  you  go  ahead  and 
raise  the  ^5,000  tor  the  formation  of  this  oil  company  and  carrying 
out  of  that  oil  project? — ^A.  Yes,  sir. 

Q.  The  money  was  raised,  was  it  ? — ^A.  Yes,  sir. 

Q.  I  will  ask  you  whether,  during  that  time  that  Mr.  Cunningham 
was  out  there,  you  gave  your  attention  to  raising  the  money  and  se- 
cured it  during  that  time  ? — ^A.  Yes,  sir. 
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Q.  Before  he  went  back  was  the  machiiiery  purchased  for  boring 
the  well  ? — ^A.  Yes,  sir. 

Q.  So  as  to  be  sent  up  at  the  same  time  he  went  back? — ^A.  Ye& 
Well,  I  think  it  had  gone  ahead  a  little ;  just  a  few  days.  Land  there, 
both  of  them  about  the  same  time — ^the  machinery  and  himself — be- 
cause there  is  no  docks  there  and  he  had  to  be  there  to  take  care  of  it 

Q.  The  machinery  was  installed  and  the  money  spent  in  boring? — 
A.  Yes,  sir;  in  bormg. 

Q.  It  is  not  material  here,  but  did  you  get  a  gusher? — ^A.  No;  we 
did  not.    But  it  is  there^  I  believe,  yet    Someone  will  get  it. 

Q.  Mr.  Neill,  when  did  you  next  see  Mr.  Cunningham,  if  you  re- 
call—perhaps I  can  refresfi  your  recollection ^A.  I  think  the  last 

time  I  met  him  was  when  he  got  married.  That  is  the  last  time  I 
met  him. 

Q.  That  was  in  the  fall  of  1904  ? — ^A.  Yes ;  somewhere  along  there. 

Q.  A  year  after  this  time  you  have  mentioned? — ^A.  I  don't  know 
just  what  year  it  was,  but  I  met  him  at  that  time. 

Q.  Now,  where  did  you  meet  him? — ^A.  At  my  house. 

Q.  He  called  with  his  newly  wedded  wife? — JL  Yes,  sir. 

Q.  Did  you  have  some  conversation  with  him  there? — ^A.  Oh,  a 
little ;  not  very  much. 

Q.  State  as  nearly  as  you  can  recall  the  substance  of  the  oonversa- 
tion  you  had  at  your  house. — A.  I  asked  him  how  the  claims  were 
developing  and  a  few  questions  like  that.  I  couldn't  go  into  any 
great  details.    He  had  his  wife  with  him. 

Q.  You  talked  to  him  about  the  oil  I  suppose? — ^A.  The  oil  and  so 
forth. 

Q.  Now,  about  that  time  did  you  receive  from  Mr.  Cunningha^i  a 
power  of  attorney  for  making  a  new  location  for  you  of  a  coal 
claim  ? — ^A.  Yes,  sir. 

Q.  I  show  you  this  paper,  Mr.  Neill,  from  the  government  files  in 
coal  entry  No.*  24  and  ask  you  if  this  is  your  signature  to  this  power 
of  attorney? 

^Witness  examii^es  paper.) 

A.  Yes,  sir;  that  is  my  signature. 

Q.  The 'power  of  attorney  being  dated  October  24,  1904,  and 
acknowledged  before  W.  A.  Carey,  m  Spokane,  Wash.? 

^Examines  paper.) 

A.  Yes,  sir. 

Q.  I  also  show  you  a  paper  attached  to  the  foregoing  purporting 
to  be  an  affidavit  made  by  you  at  the  same  time  before  the  same 
notary  public  and  ask  you  if  that  is  your  signature? 

(Witness  examines  paper.) 

A.  Yes,  sir. 

Q.  Mr.  Neill,  in  the  affidavit  which  I  just  showed  you  you  make 
the  following  statement: 

I  further  swear  that  I  am  now  in  the  actual  possession  of  said  coal  lands 
through  my  agent  and  attorney  in  fact  and  make  entry  for  my  own  use  and 
benefit  and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other  i>arty. 

Was  that  statement  true? — A.  Yes,  sir. 

Q.  Have  you  had  any  conversation  with  Mr.  Cunningham  on  this 
subject  prior  to  receiving  this  power  of  attorney,  after  the  conversa- 
tion that  you  have  alreadj^  detailed  at  Kayak,  in  Alaska? — ^A.  I  had 
no  further  conversation  with  Mr.  Cunningham. 
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Q.  Had  you  at  anjr  time  prior  to  signing  this  affidavit  ever  con- 
sented or  agreed  to  give  to  Mr.  Chumingham  or  anyone  el^e  any  in- 
terest in  your  coal  claim  t — ^A.  No,  sir. 

Q.  Had  you  any  understanding  or  agreement  with  him  that  your 
claim  should  be  turned  over  to  a  corporation  or  association  of  per- 
sons, and  that  anyone  should  have  any  interest,  directly  or  indirectly, 
in  the  claim! — A.  No,  sir. 

Q.  Other  than  youi^f  ? — ^A.  No. 

Q.  Did  you  have  any  understanding  or  agreement  with  him  or  any- 
body else  that  this  clami,  if  owned  by  you,  would  be  held  for  the  pur- 
pose of  joint  operation  with  any  other  entry  men  ? — ^A.  I  did  not  agree 
to  hold  itw 

Q.  Did  you  have  any  understanding  that  that  would  be  done! — ^A. 
No.  sir. 

Q.  Mr.  Neill,  going  back  just  a  little  bit,  I  will  ask  you  if,  when 
you  came  back  fiom  your  tnp  a  year  prior  to  making  this  power  of 
attorney,  you  reported  to  Mr.  Finch  and  Mr.  Campbell  the  result  of 
your  observations  up  there  as  to  the  character  of  this  property  and. 
their  claims  and  yours  in  the  district? — ^A.  I  gave  them  a  personal 
interview  of  the  thin^  and  told  them  all  about  it  as  far  as  I  could  go. 

Q.  Did  you  talk  with  any  other  people  who  had  authorized  Cun- 
ningham to  make  locations,  any  otner  acquaintances  of  yours? — ^A. 
Wen,  a  ^ood  many  of  the  claim  owners  came  to  me  and  asked  me  what 
I  thought  of  the  property,  and  I  expressed  my  idea  of  it. 

Q.  Will  you  state  what  you  said  to  any  or  all  of  these  claim  owners 
or  views  you  expressed  to  Mr.  Finch  and  Mr.  Campbell? — ^A.  I  ad- 
vised Mr.  Finch  and  Mr.  Campbell  that  the  coal  was  something  that 
was  a  long  way  off,  a  great  number  of  years  bef(»:e  they  would  find 
any  use  for  the  coal ;  but  I  believed  that  tne  oil  had  a  great  future,  and 
it  was  close  to  the  sea  and  it  could  be  piped  out  and  loaded  on  boats. 
The  only  thing  they  would  have  to  look  after  was  finding  a  market 
for  the  oil.  l^Lere  was  so  much  large  seepage  there  that  if  they  once 
struck  the  f  ountainhead  of  this  oil  that  the7  would  not  be  able  to  find 
a  market  for  the  oil ;  there  was  so  much  of  it. 

Q.  You  were  confident  there  was  a  large  deposit  of  oil  there? — A. 
Yes ;  and  I  still  have  confidence  that  there  are  large  deposits  of  oil 
there. 

Q.  Now,  Mr.  Neill,  did  you,  subsequent  to  the  giving  of  your  power 
of  attorney,  receive  a  circular  report  sent  out  oy  ]y£r.  Cunningham 
under  date  of  February  29,  1904?  I  show  you  in  connection  with 
this  Question  Government  Exhibit  No.  6,  and  ask  you  to  examine  it, 
and  having  done  so,  to  state  what  is  your  best  recollection  as  to 
whether  you  received  that  or  not. 

^Witness  examines  paper.) 

A.  Yes,  sir;  I  receivea  that. 

Q.  I  think  my  question  might  have  been  misleading  when  I  come 
to  think.  That  was  before  flie  giving  of  your  power  of  attorney, 
February  29, 1904.  Now,  there  are  references  here  to  these  properties 
coupled  with  the  use  of  the  plural  pronouns,  or  the  possessive  pro- 
nouns, "  we  ^  and  "  our,"  speaking  in  relation  to  these  matters.  Did 
that  uttract  your  attention  in  any  way  to  the  light  of  your  previous 
conversation  with  Mr.  Cunningham? — ^A.  None  whatever. 

Q.  Why  not  ? — ^A.  Because  that  is  the  western  way ;  when  you  are 
looking  after  a  man's  property,  you  say  "  we  "  and  **  our  "  property. 

70923*»— 8.  Doc.  719,  61-3,  vol  10 36 
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If  I  have  a  man  now  developing  a  claim  for  me,  he  says  "  our  claini.'^ 
He  don't  say  "  your  claim,  but  he  says  "  our  claim  "  always,  even 
if  he  don't  own  a  dollar  in  it,  only  his  aay's  pay. 

Q.  Subsequent  to  the  making  or  the  new  location  under  your  power 
of  attorney  did  you  receive  a  copy  of  the  report  made  by  a  man  by 
the  name  of  Hawkins? — A.  Yes,  sir. 

Q.  Did  you  know  anything  about  his  having  been  sent  up  there 
prior  to  getting  this  report? — ^A.  No,  sir. 

Q.  How  did  you  account  for  it,  Mr.  Neill? — ^A.  Well,  I  couldn't 
account  for  it  at  all. 

Q.  Well,  what  I  mean  to  inquire  about  without  leading  you  was 
as  to  your  absence,  and  as  to  whether  you  were  away  from  here  a  con- 
siderable part  of  the  time?  This  was  in  the  year  of  1905. — ^A.  Well, 
my  business  called  me  mostly  out  of  the  city  all  of  the  time.  I  will 
be  in  three  or  four  days,  and  then  I  will  be  out  again  three  or  four 
weeks,  sometimes  a  month,  and  sometimes  two  months. 

Q.  I  show  you  now  Government  Exhibit  No.  6,  and  ask  you  to 
examine  it,  and  in  order  to  save  time  as  much  as  possible,  I  inform 
you  at  this  time  that  this  is  the' same  paper,  a  copy  of  which  I  asked 
you  to  look  over  before  going  on  the  witness  stand,  so  that  you  would 
not  have  to  take  the  time.  Now,  I  ask  you  to  state  whether  you 
received  a  copy  of  that. 

^Witness  examines  paper.) 

A.  Yes,  sir.  That  is  the  first  indications  when  I  received  that; 
the  first  that  I  knew  anything  about  it. 

Q.  The  first  that  you  knew  anything  about  that  Hawkins  inves- 
tigation?— A.  Yes,  sir. 

Q.  Mr.  Neill,  in  this  report  Mr.  Cunningham  uses  the  following 
language,  referring  to  the  making  of  maps  by  Mr.  Hawkins,  to  wit : 
"In  addition  to  the  above,  his  map  will  show  contours  and  levels 
from  our  lands  to  the  ocean,  together  with  charts  and  soundings  of 
the  channels  where  we  are  likely  to  build  coal  bunkers  and  wharves, 
besides  giving  approximate  route  and  length  of  proposed  railroad 
to  both  the  lands  owned  by  the  English  company  and  ourselves."  I 
will  ask  you  to  state  the  consideration  you  ^ve  to  this  statement 
when  you  received  it. — A.  Well,  I  opposed  it  very  much  when  I 
heard  about  it. 

Q.  Did  you  see  Mr.  Cunningham  shortly  after  this? — ^A.  No;  I 
don't  think  so ;  I  don't  think  I  saw  him  for  some  time  afterwards. 

Q.  When  you  did  see  him  did  you  have  talks  with  him  in  regard 
to  the  expenses  up  there? — A.  Well,  I  forget  about  that,  because  at 
that  time  Mr.  Cunningham  thought  I  was  opposing  him  a  great  deal 
on  a  great  many  things  that  I  had  no  right  to. 

Q.  Well,  that  is  what  I  am  asking.  What  position  did  you  ex- 
press to  Mr.  Cunningham  with  respect  to  any  projects? — ^A.  The  only 
opposition  I  took  I  refused  to  pay  the  drafts  and  talked  to  the  other 
claim  owners ;  those  that  came  to  see  me. 

Q.  And  expressed  your  objections  to  them? — ^A.  Yes. 

Q.  Could  Mr.  Cunningham  incur  any  expenses  beyond  what  was 
necessary  to  properly  prospect  the  claims  and  carry  them  to  pat- 
ent?— A.  That  was  my  idea  exactly. 

Q.  Did  you  express  that  opinion  to  Mr.  Cunningham  in  any  con- 
versation with  him  ? — A.  Well,  I  expressed  it  at  several  times,  but  I 
don't  know  at  what  date. 
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Q.  Now,  I  call  your  attention  to  this  further  lan^age  in  Govern- 
ment Exhibit  6:  ^^We  also  run  levels  and  made  estunates  of  a  mag- 
nijSoent  water  power  that  can  be  made  to  furnish  about  3,000  horse- 
power with  a  very  small  outlay,  requiring  about  two  and  one-quarter 
miles  of  flume,  with  a  dam  200  feet  long  by  10  feet  high."  Did  you 
give  consideration  to  this  matter  as  a  matter  of  proposed  expenditure 
to  which  you  should  contribute? — ^A.  Well,  I  said  I  didn't  want  to 
contribute  to  anything  but  my  claim. 

Q.  I  call  your  attention  also  to  the  following  language: 

Mr.  Hawkins  finds  four  of  our  claims  of  but  little  value  for  coal  as  far  as  can 
be  determined  at  present,  but  as  they  contain  heavy  timber  recommends  their 
being  held  for  that  purpose,  and  as  I  have  located  four  other  claims  taking  the 
dip  of  the  coal  measures  no  one  wUl  be  any  the  loser  thereby. 

What  considerations,  if  any,  did  you  give  that,  if  you  recall? 
What  impression  did  it  leave  upon  your  mind? — ^A.  At  that  time  I 
felt  that  Mr.  Cunningham  was  making  that  so  that  the  other  parties 
could  be  relocated ;  that  is  the  way  I  looked  at  it  at  that  time. 

Q.  He  also  uses  in  that  report  the  following  language : 

You  are  already  advised  we  are  holding  considerable  tracts  of  land  for  tim- 
ber, which  will  be  required  in  large  quantities,  but  there  is  no  law  in  Alaska 
for  acquiring  timber  land,  consequently  would  consider  it  advisable  to  secure 
some  cheap  scrip  and  cover  all  we  can  before  beginning  very  extensive  opera- 
tions. 

What,  if  any.  consideration  did  you ^A.  I  refused  to  have  any- 
thing to  do  witn  the  timber. 

Q.  Did  you  have  a  talk  with  him  afterwards  about  buying  scrip 
or  taking  timber  lands? — ^A.  Well,  I  am  not  sure  whether  I  talked 
to  him  or  not,  but  I  refused  to  the  other  claim  owners,  saying  I  would 
not  have  anything  to  do  with  the  timbers. 

Q.  When  you  met  any  other  person  who  was  an  entryman  you 
made  those  statements,  did  you  ? — A.  Yes,  sir. 
.  Q.  Were  you  ever  asked  or  called  upon  by  Mr.  Cunningham,  di- 
rectly or  indirectly,  to  consider  the  proposal  to  carry  out  any  such  a 
scheme  as  any  one  of  these  matters  I  have  called  your  attention  to  in 
this  report? — A.  I  don't  exactly  understand  you. 

Q.  Kead  the  question. 

(Question  read.) 

A.  No,  sir. 

Q.  I  call  your  attention  to  this  language  in  this  report : 

We  have  located  a  permanent  tunnel  site  on  Clear  Creek  which  will  cut  all 
the  various  veins  described  In  Mr.  Hawkinses  report  and  affording  the  best  i)088i- 
ble  outlet.  This  tunnel  will  be  1,100  feet  in  length  when  it  reaches  the  first  of 
these  coal  veins,  and,  continuing  on,  it  will  be  about  6,000  feet  to  the  last 
seam,  etc.  ' 

What  have  you  got  to  say  as  to  what  is  said  here? — ^A.  I  objected 
to  it. 

Q.  What  objection  did  jrou-make;  to  whom? — A.  Because  I  didn't 
want  to  put  the  money  in  it. 

Q.  To  whom  did  you  make  any  such  a  statement  as  that? — ^A.  To 
some  of  the  claim  owners. 

Q.  That  is,  in  commenting  upon  this  report  you  expressed  to  therai 
your  disapproval? — A.  I  did. 

Q.  Do  you  remember  whether  this  matter  was  ever  brought  to  your 
attention  by  Mr.  Cunningham — of  this  tunnel? — A.  I  donx  think  so. 
I  don't  think  he  talked  to  me  about  it  at  all. 
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Q.  Now^  what  did  you  understand  from  such  statements  as  these 
contained  m  this  report  coming  from  Mr.  Cunningham  t — ^A.  In  what 
way? 

Mr.  SHEBmAN.  Just  a  minute.  I  object  to  that  question.  It  seems 
he  did  have  understanding  from  the  (mestion  just  before  thai.  I  want 
it  first  to  be  developed  whether  he  did  pay  such  attention  to  this  mat- 
ter that  he  formed  an  understanding  of  that  kind.  I  don't  desire  to 
be  interrupting  the  witness  frequently,  but  I  do  want  to  call  attention 
to  the  leading  character  of  the  testimony  produced  frcHU  the  counsel 
for  claimants. 

The  Commissioner.  Bead  the  question. 

(Question  and  answer  read.) 

Mr.  Hughes.  I  mean  what  importance  did  you  attach  to  this  letter 
and  these  yarious  comments  about  these  subjects  to  which  I  have 
called  your  attention,  coming  from  Mr.  Cunninj^ham  as  they  were? 

The  Commissioner.  Wait  a  minute.  An  objection  has  be^  made 
to  the  question.  These  papers,  or  copies  of  them,  were  received  by 
the  witness,  weren't  they? 

Mr.  Hughes.  Yes ;  he  has  testified  he  has  received  those. 

The  Commissioner.  And  you  call  upon  him  for  what  observations 
or  impressions  he  formed  from  those  papers? 

Mr.  Hughes.  Yes. 

The  Commissioner.  I  think  that  is  a  proper  question. 

Mr.  Sheridan.  I  think  it  states  on  the  assumption  that  he  did  form 
such  an  impression  without  anything  being  said  by  the  witness  to 
show  he  did;  it  is  assuming  that  an  answer  has  been  made  acknowl- 
edging that  he  did  pay  attention,  and  it  is  a  comment  on  tii^  wit- 
ness's examination  what  he  says  by  counsel  for  claimant. 

The  Commissioner.  Well,  now,  Mr.  Sheridan^  he  has  stated  his 
conversation  with  Mr.  Cunningham  and  he  is  leading  him  down  to 
the  present  time  when  he  is  receiving  these  statements  from  Mr.  Cun- 
ningham;  and  he  has  said  he  did  not  agree  with  all  Cunningham  has 
said,  as  I  understood  the  witness,  in  certain  matters.  Now,  he  has 
been  asked  what  his  impressions  were  and  what  opinion  he  formed 
from  those  statements  contained  in  certain  of  these  letters  that  were 
received  by  him.    I  think  that  is  a  fair  question ;  it  strikes  me  sa 

Mr.  SHERroAN.  Very  well.    My  objection  remains,  however. 

The  Commissioner.  You  may  answer  the  question. 

Mr.  Hughes.  I  will  make  this  statement,  not  only  for  the  benefit  of 
the  commissioner,  but  for  the  benefit  of  the  examining  tribunal,  that 
the  purpose  of  this  question  is  to  have  the  witness  state  what  he  under- 
stood and  what  impressions  were  made  on  his  mind  in  respect  to  this 
in  order  that  they  may  determine  by  what  he  did  or  what  he  said  or 
by  his  action  to  what  extent,  if  at  all,  the  ideas  of  Mr.  Cunningham 
reflected  the  ideas  of  the  witness  and  would  be  binding  upon  him. 

The  Commissioner.  That  is  the  way  I  understood  it. 

Mr.  Sheridan.  We  are  perfectly  willing  that  these  questions  should 
be  brought  out  for  that  purpose,  but  we  do  not  want  any  part  of  the 
witness's  assumptions  which  he  has  been  giving  to  questions  pro* 
pounded  by  counsel  for  claimants,  that  the  witness  did  have  such  an 
understanding  until  it  is  showa  that  he  had. 

The  Commissioner.  No;  he  did  not  ask  him  if — ^he  did  not  ask 
him;  the  question  did  not  state  that  he  had  an  impression,  but  asked 
him  what  his  impression  was  from  that 
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Mr.  HnoBSES.  And  I  sabmit- 


Mr.  Shxbidan.  My  objection  goes. 

Mr.  Hughes.  I  just  want  to  make  this  one  further  remark,  and 
that  is  in  an  examination  like  this  counsel  should  limit  himself  to  an 
objection.  If  I  ask  a  question  that  in  his  opinion  is  an  improper  one 
and  he  makes  his  objedion^  then  I  must  determine  whether  tnat  ob- 
jection will  be  sustained  of  itself  or  whether  I  will  pass  the  question  or 
not.  ^  We  need  not  have  any  discussion  upon  it,  and  if  my  questions 
are  improper  Mr.  Sheridan  has  an  opportunity  to  have  them  ex- 
cluded upon  making  his  objection  i>roperly,  and  I  will  take  the  con- 
sequences. I  think  I  know  something  about  what  is  competent  evi- 
dence and  what  is  proper  examination,  and  the  ideas  of  Mr.  Sheridan 
may  not  agree  with  them,  but  if  he  is  right  and  I  am  wrong,  I  will 
take  the  consequences  before  the  examining  tribunal.  Now,  you  may 
proceed. 

(Question  read.) 

A*  About  driving  tunnels? 

Q.  No;  about  these  matters  I  have  called  attention  to  in  this  re- 
port.— ^A.  Well,  I  formed  a  eood  many  conclusions.  I  thought  a 
Seat  many  projects  that  he  nad  outlined  would  never  be  carried 
rough.  In  the  first  place  it  would  take  too  much  money,  and  a  sood 
many  claim  owners  could  not  afford  to  put  up  the  money.  In  tact, 
they  were  all  straining  a  point,. or  a  great  many  of  them  were  strain- 
ing a  point,  to  pay  their  drafts  they  were  called  upon  to  pay.  I  was 
several  times  myself,  and  I  did  not  think  it  would  ever  amount  to 
anything.  In  fact,  every 'time  we  ffot  a  statement  from  him  a  draft 
would  come  along  the  next  day  or  me  third  day  afterwards  for  $100 
or  $200. 

Q.  Well,  now,  Mr.  Neill,  had  you  given  Mr.  Cunningham  any  au- 
thority to  attempt  to  carry  out  any  project  or  any  idea  that  he  might 
form  up  there  while  he  was  there  or  that  he  expressed  in  these  state- 
ments or  in  any  like  statements,  or  given  him  any  or  other  authority 
than  that  set  out  in  the  power  of  attorney  you  had  executed  ? — ^A.  I 
gave  him  no  authority  except  to  look  after  mv  claim. 

Q.  And  in  your  conversation  with  him  dia  you  express  to  him  any 
caution  or  restraint  as  to  the  matter  of  expenditure? — ^A.  Several 
times. 

Q.  Now,  following  that  just  one  step  further.  Did  you  consider 
that  Mr.  Cunningham  contemplated  making  any  expenditures  for 
the  purpose  of  building  tunnels,  or  railroads,  or  wharves,  or  water- 
power  equipment,  or  any  thing  of  that  kind  without  having  express 
authorization? — ^A.  No,  sir. 

Q.  Were  vou  ever  called  upon  to  meet  with  Mr.  Cunningham  or 
with  any  other  person  for  the  purpose  of  determining  whether  such 
expenditure  should  be  authorized? — ^A.  No,  sir. 

Q.  Now,  you  have  spoken  about  drafts  made  on  you  which  you 
did  not  pay.  Why  dion't  you  pay  them  when  he  drew  them? — ^A. 
Well,  when  I  went  into  the  taking  of  a  claim  with  Mr.  Cunningham 
I  agreed  to  go  to  the  amount  of  ^,000  in  order  to  develop  it  and  to 

fet  a  patent,  and  these  drafts  were  coming  too  regularlv.    I  could  see 
was  going  to  get  a  sreat  deal  more  money  in  man  I  agreed  upon, 
and  I  refused  to  pay  me  draft,  and  returned  it. 
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Q.  Well,  did  you  ever  pay  them  afterwards;  and  if  so,  why! — A. 
Why,  I  paid  them  because  I  thought  it  was  more  honorable  to  pay 
them  than  not  to  pay  them. 

Q.  Did  you  have  any  other  reason?  And  if  so,  state  it. — ^A.  No;  I 
did  not  have  any  other  particular  reason,  except  my  honor  about  pay- 
ing them.  I  have  always  felt  they  were  gettmg  too  much  money  in 
the  claims. 

Q.  Let  me  ask  you  if  you  received  any  communication  from  Mr. 
Cunninffham  relative  to  your  failure  to  pay  any  demands  or  drafts, 
or  anything  of  that  kind,  and  what  it  wasi — ^A.  It  was  alonff  about 
the  time  of  entering  the  claim,  and  Mr.  Cunningham  notified  me  if 
I  did  not  pay  up  he  would  let  my  claim  lapse. 

Q.  You  mean  by  entering,  along  about  tne  time  to  pay  for  them  ?— 
A.  Yes;  being  the  time  of  paying  for  the  claim. 

Q.  And  then  you  thought  it  test  to  pay? — ^A.  It  was  cheaper  for 
me  to  pay  up  than  to  hire  another  man  to  go  and  look  after  it. 

Q.  I  show  you  now,  from  the  same  government  files  of  coal  entry 
No.  24,  your  application  for  patent,  and  ask  you  if  that  is  your 
signature? — ^A.  Yes,  sir. 

Q.  Purports  to  have  been  sworn  to  before  W.  A.  Corey,  on  the  20th 
day  of  Feoruary,  1906. — ^A.  Yes,  sir. 

Q.  Did  you  swear  to  it  at  that  time? — ^A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  following  statement  contained  in 
this  application:  "I  make  the  entry  for  my  own  use  and  benefit, 
and  not  directly  or  indirectly  for  the  use  or  benefit  of  any  other 

Earty."  Now,  that  you  are  upon  the  witness  stand,  where  you  may 
e  subject  to  cross-examination  by  counsel  for  the  Government,  and 
in  order  to  be  brief,  I  ask  you  as  to  whether  that  statement  was 
true? — A.  It  is;  yes. 

Q.  Was  it,  I  mean,  at  the  time? — ^A.  It  is  true;  yes. 

Mr.  SHERmAN.  I  submit  he  has  not  answered  it  yet. 

Q.  You  say  it  is  true.  I  want  to  know  whether  it  was  true  at  the 
time  it  was  made?  Counsel  has  a  right  to  be  technical  in  regard 
to  a  statement  of  that  kind. — A.  Yes ;  it  was. 

Q.  Now,  it  appears  from  the  testimony  of  the  other  entrymen  in 
this  case  that  a  special  agent  of  the  Government  by  the  name  of 
H.  K.  Love  sent  to  various  entrymen  an  afiidavit  to  bne  executed  and 
forwarded  to  him  prior  to  the  issuance  of  your  final  receipt.  Do 
you  recall  whether  you  received  such  an  affidavit  from  Mr.  Love? — 
A.  Yes,  sir. 

Q.  I  will  ask  that  question  because  the  files  do  not  contain  the 
affidavit,  and  counsel  for  Government  admit  the  correspondence  con- 
tains a  comment  indicating  that  such  an  affidavit  had  been  sent.  I 
will  ask  you  what  is  your  recollection  in  regard  to  it  ? — ^A.  I  think  I 
signed  it  and  swore  to  it.    I  am  not  sure  about  it.    I  am  not  positive. 

Q.  Counsel  will  not  object  to  my  making  a  statement  to  the  wit- 
ness, in  fairness  to  him,  that  the  private  files  of  the  Government  dis- 
close that  such  an  affidavit  was  made,  and  was  delayed  on  account 
of  his  absence  from  the  city,  so  that  it  eventually  reached  Mr.  Love 
after  your  final  certificate.  Now  then^  I  will  hand  an  affidavit  to  the 
witness,  which  is  the  form  of  affidavit  which  appears  to  have  been 
sent  to  the  various  entrymen  by  Mr.  Love,  but  which  was  in  this 
particular  instance  signed  by  Mr.  Fred  Cushing  Moore.  Without 
paying  any  attention  to  the  name  Moore,  I  want  you  to  run  over  this 
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affidavit  and  read  it  over,  and  having  done  so,  tell  me  whether  you 
recall  having  received  that,  or  whether  it  is  your  recollection  you 
signed  such  an  affidavit  [handing  paper  to  witness].  What  is  your 
best  recollection? — ^A.  I  think  that  I  signed  that  I  am  not  sure 
about  it. 

Q.  Mr.  Neill,  I  am  going  to  read  from  this  affidavit  the  following 
language,  which  I  wish  you  would  closely  follow  and  attend  to, 
to  wit: 

That  said  location  was  made  for  the  sole  use  and  benefit  of  affiant,  and  has 
ever  since  so  remained  his  and  In  his  exclusive  control;  that  at  no  time  prior 
to  location,  or  at  such  time  or  since,  has  affiant  entered  into  any  agreement, 
express  or  Implied,  or  pledged  himself  by  promise  or  otherwise,  express  or  im- 
plied, by  which  the  title  to  said  land  or  any  part  thereof  or  any  interest  therein 
Is  to  pass  to  any  other  person  or  association  whatsoever;  that  in  event  said 
claim  goes  to  entry  In  the  United  States  land  office  at  Juneau,  Alaska,  and  the 
receiver's  receipt  for  the  purchase  price  issues,  he  will  not  be  under  any  con- 
tract or  obligation  or  promise  to  sell  or  convey  said  land  to  any  person  or 
persons  or  association,  or  to  put  same  into  any  company  or  joint  holding  for 
any  purpose,  or  otherwise  dispose  of  same,  but  will  be  free  in  every  way  to 
hold  said  tract  to  lease  or  sell  it  at  any  future  time. 

Now,  I  will  ask  you  whether  up  to  the  time  when  you  made  your 
final  payment  for  ^our  coal  location  and  received  your  final  receipt 
the  statements  which  I  have  just  read  are  true,  in  all  respects,  and 
if  not,  state  what  the  fact  is  in  regard  to  it. — A.  At  the  time  I  re- 
ceived the  land  office  receipt  from  them  no  one  had  any  interest  in 
my  claim,  and  no  one  afterwards  until  the  time  I  sold  it. 

Q.  Now,  lest  counsel  or  anyone  else  might  not  consider  that  a  com- 
plete answer,  I  shall  be  compelled  to  ask  such  questions  to  be 
able  to  find  out  exactly  your  meaning.  Mr.  Neill,  at  the  time  you 
made  your  final  pajment,  and  at  the  time  you  received  your  final 
receipt,  and  at  all  times  prior  thereto,  what  is  the  fact  as  to  whether 
or  not  you  had  any  understanding  or  agreement  with  Mr.  Cunning- 
ham or  any  other  entryman  or  any  other  person  that  you  woum 
turn  over  your  claim  to  any  company  or  association  organized  or 
thereafter  to  be  organized? — A.  I  haa  no  such  understanding  with 
anyone. 

Q.  What  is  the  fact  as  to  whether  at  that  time  or  at  any  time  prior 
to  the  issuance  of  your  final  receipt  and  the  receiving  of  your  final 
receipt  you  had  any  agreement  or  were  under  any  promise  or  had  any 
understanding,  directljr  or  indirectly,  to  hold  your  claim  for  the 
purpose  of  joint  operation  or  carrying  on  of  joint' mining  operations 
in  conjunction  witn  any  other  coal  claim? — A.  No,  sir;  I  had  not. 

Q.  What  is  the  fact  as  to  whether  Mr.  Cunningham  or  any  of  Ihe 
other  entrymen  or  any  other  uerson  was  to  have  any  other  interest, 
directly  or  indirectly,  or  any  benefit  to  follow,  directly  or  indirectly, 
from  this  coal-mining  claim  of  yours? — ^A.  There  was  none. 

Q.  You  sent  the  government  the  purchase  price,  did  you? — A. 
Yes,  sir. 

Q.  To  whom? — A.  I  sent  a  draft  through  the  Exchange  National 
Bank  to  Seattle. 

Q.  To  the  receiver  at  Juneau? — A.  Yes;  to  be  forwarded  to  the 
receiver  at  Juneau. 

Q.  I  will  ask  you  now  whether  you  received  a  duplicate  of  final 
receipt  in  coal  entry  No.  24,  which  is  found  among  the  papers  in  this 
case?    I  now  show  them  to  you. — ^A.  Yes;  that  is  it 
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Q.  And  I  show  jon  also  the  certificate  of  entry  signed  by  the 
refldster. — ^A.  Yes,  sir. 

Q.  Did  YOU  receive  a  duplicate  of  thatt — A.  I  think  I  did. 

Q.  Mr.  Neill,  were  you  present  at  a  meetinj^  of  some  of  the  entry- 
men  in  this  proceeding,  held  at  the  office  of  Fmch  &  Campbell,  in  the 
dty  of  Spokane,  on  the  16th  day  of  May,  1907  ? — ^A.  Yes,  sir. 

Q.  I  snow  you  Claunant's  Exhibit  8,  which  purports  to  be  a  copy 
of  tiie  record  made  of  that  meetin|^9  and  ask  you  if  you  were  present 
at  that  meeting,  and  that  the  B.  £  Neill,  mentioned  as  a  member  of 
the  committee  which  was  appointed  at  that  meeting,  was  yourself  ? — 
A.  Yes.  I  came  in  on  the  last  end  of  the  meeting,  which  was  just 
dosing. 

Q.  I)id  Tou  go  with  other  members  of  that  committee  to  see  Mr. 
Wakefield  ? — ^A.  Yes,  sir. 

Q.  After  the  meeting  had  adjourned  ? — ^A.  Yes,  sir. 

Q.  State  briefiy  what  occurred  at  your  meeting  with  Mr.  Wake- 
field.— A.  We  counseled  with  Mr.  Wakefield,  and  after  a  short  con- 
sideration he  said  there  was  so  many  coal-claim  owners  that  it  was 
hardly  likely  that  they  would  all  come  into  a  corporation,  and  he 
said  me  only  tlung  to  do  was  to  try  and  get  the  deeds  first,  and  then 
he  worked  out  a  form  which  he  said  he  would  send  to  each  claim 
owner,  and  so  forth,  to  see  if  they  would  sign  and  send  them  back  to 
him. 

Q.  Did  you  receive  one  of  those  blank  deeds  to  be  executed? — ^A. 
Yes,  sir. 

^  Q.  Did  you  execute  and  send  it  bade  to  Mr.  Wakefield  ?-A.  Yes, 
sir. 

Q.  Were  you  present  at  the  meeting  held  in  the  office  of  Messrs. 
Finch  &  Campbell  on  the  16th  of  July,  1907  ?— A.  No,  sir. 

Q.  Do  you  know  where  you  were  during  that  time?  After  the 
May  meeting? — ^A.  I  was  down  on  the  Colorado  Biver  near  the 
Needles,  Cal.,  or  Parker,  Ariz.;  I  don't  know  which;  the  Needles,  or 
Parker,  Ariz. 

Q.  You  were  gone  for  several  months,  or  at  least  several  weeks?— 
A.  I  think  I  was  gone  for  about  two  montlis  at  that  time. 

Q.  Now  when  did  ^ou  learn  that  any  such  meeting  had  been 
held,  and  that  a  conmiittee  consisting  of  Mr.  Cunningham  and  Mr. 
Campbell  and  Governor  Moore  had  been  appointed  as  a  committee  to 
go  to  Salt  Lake ;  when  did  you  learn  it,  if  at  all  ? — ^A.  I  learned  it 
when  I  returned  to  the  city. 

Q.  Do  you  remember  now  you  learned  it  or  from  whom? — ^A. 
Throiij^  Mr.  Burbidge. 

Q.  What  occurred  between  you  and  Mr.  Burbidge  at  the  time  you 
learned  it  ?  Just  state  briefly. — ^A.  We  talked  over  the  plan,  and  we 
did  not  like  it  very  well.  ^ 

Q.  At  this  point,  and  in  order  to  .shorten  your  answer  and  to  save 
my  asking  you  man^  questions,  I  show  you  Government  Exhibit  10, 
and  ask  you  if  that  is  the  plan  vou  spoke  of  a  moment  ago  that  you 
and  Mr.  Burbidge  discussed— whether  you  had  a  copy  of  that  propo- 
sition before  you  when  you  discussed  with  Mr.  Burbidge? — A.  Yes; 
I  had  already  received  it 

Q.  Now.  what  was  the  discussion  you  had  with  Mr.  Burbidge, 
briefly  ?— A.  Well,  to  make  it  short,  we  thought  we  were  getting  Uie 
worst  of  it.    The  deal  was  all  in  the  other  fellow's  favor  and  not  a 
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good  deal  for  us,  and  so  Mr.  Burbidge  advised  me  to  take  my^  deed 
out. 

Q.  Did  you?— A.  I  did. 

Q.  What  did  you  do  ? — ^A.  I  did  so. 

Q.  You  went  to  Air.  Wakefield  and  took  back  your  deed  ? — ^A.  Yes, 
sir. 

Q.  Now,  then,  Mr.  NeiU,  do  you  still  own  this  claim  t — A.  No,  sir. 

Q.  What  did  you  do  with  iti — ^A.  I  sold  it. 

Q.  When  ? — ^A.  About  a  year  or  a  little  over  a  year  ago. 

Q.  You  gave  an  option  on  it  to  Mr.  Johnson? — ^A.  Mr.  Frank 
Johnson. 

Q.  And  he  subsec[uently  took  it  up? — ^A.  Yes,  sir. 

Q.  How  much  did  he  pay  ? — ^A.  Fifteen  thousand  dollars. 

Q.  Did  you  ever  pay  any  part  of  that  to  Mr.  Cunningham? — ^A. 
No.sir. 

Q.  Did  he  ever  ask  or  demand  any  part  of  or  interest  in  it? — ^A« 
No,  sir. 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  SHERmAiT: 

Q.  How  old  are  you,  Mr.  Neill? — A.  Forty-six. 

Q.  Now.  I  believe  you  said  your  business  had  been  that  of  mining 
and  mine  orokerage,  as  I  understand  you  ? — ^A.  No,  sir. 

Mr.  Hughes.  I  don't  think  he  said  that. 

Mr.  SHzamAK.  Well,  that  is  what  it  amounts  to,  I  suppose,  dealing 
in  mines  and  development. — ^A.  Mining  and  mill  construction — ^which 
is  different. 

Q.  Now,  where  did  you  have  your  mine  experience,  just  briefly? — 
A.  Oh^  I  developed  my  mine  experience  in  tne  Coeur  d'Alene  coun- 
try.   I  went  in  there,  one  of  the  first. 

Q^  Were  you  ever  associated  in  any  way  with  any  of  the  large 
mininff  properties  in  the  Coeur  d'Alene  district? — A.   xes,  sir. 

Q.  S^ame  a  few  of  them. — A.  The  Standard  Mining  Company,  the 
Hecla  Mining  Company,  the  Milwaukee  Mining  Company. 

Q.  In  what  capacity? — ^A.  As  superintendent  and  mine  manager. 

Q.  For  about  10  years? — ^A.  Not  steadily  at  that  The  first,  from 
1886  to  1889, 1  did  nothing  but  building  lead  concentrators,  and  then 
after  that  I  began  mining,  opening  up  mines  for  Finch  &  Campbell. 

Q.  Now,  are  you  associated  at  the  present  time  with  any  of  those 
mines? — ^A.  No,  sir.^ 

Q.  Are  you  associated  in  any  way  at  the  present  time  with  Finch 
&  Campbell  financially? — ^A.  No;  I  was  at  one  time,  but  I  have  sold 
my  interest  to  people  with  them. 

Q.  How  long  ago  did  you  sever  your  connection  with  them? — A. 
About  two  years  ago. 

Q.  And  you  are  at  the  present  time  engaged  in  what  business,  Mr. 
Neill? — ^A.  In  mining  ana  other  business,  such  as  a  man  can  invest 
his  money  in. 

Q.  What  mines,  briefly,  are  you  interested  in  at  the  present  time? — 
A.  I  am  not  operating  any  mines  just  now.    I  am  plumb  out 

Q.  Did  you  ever  have  any  experience  in  the  oil  business? — ^A.  No, 
sir. 

Mr.  Hughes.  You  mean  prior  to  the  venture  he  has  described  ? 

Mr.  SHEBmAN.  I  mean  at  any  time. 
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Mr.  Hughes.  I  think  he  has  probably  indicated  he  has  had  some 
experience  in  that  [laughing]. 

Mr.  Sheridan.  I  mean  at  anjr  time;  any  business  experience  in 
connection  with  the  handling  of  oil  properties. 

A.  No,  sir. 

Q.  Are  you  a  civil  or  a  mining  engineer,  Mr.  Neill? — ^A.  Well,  I 
am  originally  a  mechanical  engineer,  and  what  mining  experience  I 
have  got  has  be^n  from  practical  experience. 

Q.  Now,  was  it  in  1903  that  you  first  went  up  to  Alaska  ? — A 
Yes,  sir. 

Q.  Or  that  you  went  to  Alaska  ? — A.  Yes,  sir. 

Q.  About  what  part  of  the  year  was  it  you  went,  please  ? — A.  Oh, 
I  started  off  in  July,  and  I  stopped  off  at  Juneau  to  examine  some 
gold  property  there,  and  reach — ^well,  I  stopped  there,  I  suppose. 

Q.  Did  you  have  any  conversation  with  Clarence  Cunningham  be- 
fore you  went  up  to  Alaska,  in  1903  ? — ^A.  Yes,  sir. 

Q.  Now,  just  give  us  briefly  in  our  own  words,  what  conversation 
you  had  with  Clarence  Cunningham,  that  induced  you  to  so  to 
Alaska. — A.  Well,  he  told  me  that  he  had  been  to  Alaska^  and  had 
got  into  a  good  coal  country,  and  that — ^he  told  me  the  size  of  the 
vein  and  the  chances  there  was  there  to  develop  some  good  claims,  and 
he  said,  "  Now,  I  have  located  a  claim  for  you.  You  don't  have  to  go 
into  it  unless  you  want  to,  but  I  have  done  this  because  I  lost  monev 
for  you  in  the  Coeur  d'Alene  country,  in  the  lead-mining  district,  anS 
I  would  like  to  see  you  get  even  and  get  that  money  back ;"  and  then 
it  led  up  to  how  much  it  was  going  to  cost. 

Q.  Now,  before  you  went  to  Alaska,  did  you  make  any  payment  to 
Clarence  Cunningham? — A.  Yes,  sir. 

Q.  That  was  the  $750  payment? — A.  Yes,  sir. 

Q.  Now,  what  instructions  did  you  give  Clarence  Cunningham  con- 
cerning the  expenditure  of  that  $760,  or  if  there  were  no  instructions, 
what  understanding  did  you  have  with  him  concerning  the  method 
of  using  that  money  ? — A.  Well,  in  this  western  country,  men  when 
they  go  into  a  mining  proposition,  they  usually  say,  "  Good-bye  "  to 
the  money,  and  I  made  this  venture  with  Cunningham  on  the  ex- 
pectation of  going  up  during  the  summer  to  examine  the  property, 
and  if  it  was  not,  or  after  my  looking  it  over  it  didn't  suit  me,  I 
would  lose  my  money,  and  quit. 

Q.  Now,  you  haa  some  unfortunate  experience  in  mining  with 
Clarence  Cunningham  before  that  time  ? — A.  Yes,  sir. 

Q.  And  on  which  he  lost  money  for  you  ? — A.  Yes,  sir. 

Q.  How  much  did  he  lose  for  you  ? — A.  Oh,  several  thousand  dol- 
lars  

Mr.  Hughes.  Just  a  minute.  Oh,  that  is  immaterial. — A.  I  don't 
know  how  much  money ;  several  thousand  dollars. 

Q.  Did  you  give  him  this  $750  without  any  further  understanding 
than  to  use  it  as  he  thought  best  in  connection  with  continuing  that 
work  ? — A.  As  he  thought  best ;  yes. 

Q.  Did  anybody  else  accompanying  you  to  Alaska  on  that  trip?— 
A.  Yes,  sir. 

Q.  Who? — A.  Mr.  Horace  Davenport. 

Q.  Was  he  one  of  the  original  locators  with  Mr,  Cunningham? — 
A.  Yes,  sir. 
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Q.  No  others  along! — ^A.  Yes;  there  were  several;  but  I  have  for- 
gotten the  parties.  They  were  disinterested  parties.  They  were  not 
connected  with  the  coal  claims  with  Cunningham. 

Q.  Were  not  any  of  the  present  entrymen? — ^A.  I  do  not  think  so. 

Q.  Now,  when  you  arrived  at  Juneau,  did  you  meet  any  other 
entrymen  there  for  the  purpose  of  conversing  with  them  or  forming 
any  plans  with  them  concerning  these  coal  claims? — ^A.  No,  sir. 

Q.  Were  any  of  the  other  entrymen  there  that  you  knew  of  or 
whom  you  met  at  that  time? — ^A.  Well,  there  was  another  man  at 
Kayak  Island  that  was  talking  about  taking  a  claim,  but  I  don't 
think  he  ever  took  a  claim. 

Q.  What  was  his  name? — ^A.  I  have  forgotten  his  name.  He 
was — ^he  used  to  be  a  carpenter  and  worked  for  me  several  years  ago, 
but  I  have  forgotten  his  name. 

Q.  Now,  did  you  have  any  conversation  on  this  occasion  of  this 
visit  to  Alaska  while  you  were  in  Alaska  with  any  other  person  than 
Mr.  Davenport  and  Mr.  Clarence  Cunningham  concerning  these 
claims? — ^A.  Not  that  I  know  of.  I  may  have  talked  with  someone 
coming  down  on  the  boat,  you  know,  about  the  claim,  which  anyone 
is  liable  to  do  in  the  course  of  a  conversation. 

Q.  Of  course.  Now,  Mr.  Neill,  we  will  leave  aside  the  oil  feature 
which  you  have  discussed,  and  I  want  you  now  to  tell  us  briefly  what 
was  the  substance  of  jtny  conversations  you  had  with  Clarence  Cun- 
ningham or  Mr.  Davenport  concerning  your  coal  claim  or  any  ad- 
joining coal  claims  while  you  were  in  Alaska  at  this  time? — A.  In 
what  way? 

Mr.  Shertoan.  Read  the  question. 

Mr.  Hughes.  He  can't  testify  to  any  conversation  with  Mr.  Daven- 
port on  this  subject,  but  really  your  question  contains  two  questions, 
one  as  to  the  conversation  with  Mr.  Cunningham  and  one  as  to  the 
conversation  with  Mr.  Davenport;  and  as  far  as  Mr.  Davenport  is 
concerned,  that  is  immaterial.  As  to  those  with  Cunningham,  I  have 
no  objection.    I  think  it  is  proper. 

Mr.  Sheridak.  I  will  now  pay  the  compliment  to  the  witness  that 
Mr.  Hughes  paid  mine  for  me,  as  I  think  he  is  a  very  intelligent  man. 
He  can  answer  that  question. 

A.  Well,  the  point  was  I  owned  the  claim  myself  and  I  wanted  to 
get  through  with  the  least  outlay  of  money  possible,  and  I  talked 
with  Clarence  a  great  deal  on  that  subject.  When  we  started  out 
from  Katalla,  going  up  the  river — I  forget  the  name  of  the  river ;  at 
that  time  I  did  not  know  whether  it  had  any  name  or  not — I  think 
they  called  it  Chilcat  or  some  other  kind  of  a  cat.  It  was  a  cold 
cat  with  me.  It  rained  on  us  all  the  way  and  lots  of  times  I  felt  like 
turning  around  and  coming  back,  and  l  said  to  Clarence  Cunning- 
ham two  or  three  times,  "You  are  fooling  away  your  time  here  m 
this  countrr ;"  I  said,  "  let's  go  back ;  there  is  nothing  in  it."  Well, 
after  he  talked  to  me  a  while  I  would  get  my  coura^  up  again  and 
we  would  go  on,  but  when  I  got  to  the  camp  that  night  why  I  was 
glad  I  made  the  trip.  The  next  day,  why.  we  put  in  hard  work  look- 
mg  the  country  over.  Mr.  Davenport  played  out.  He  was  a  man 
who  worked  in  a  bank  and  he  coula  not  go,  and  the  first  day  we  had 
to  drag  him  in,  and  we  got  to  camp  and  set  him  down  to  eat  some- 
thing, and  he  fell  asleep  eating  and  didn't  wake  up  for  eighteen  or 
twenty-four  hours  afterwards.     [Laughing.] 
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Mr.  Shzridan.  This  is  not  for  the  record  [Mr.  Sheridan's  remark 
omitted]. 

A.  (Continuing.)  So  Mr.  Cunningham  and  I  done  the  rounds  the 
next  two  days  looking  over  the  various  claims.  We  went  to  see  the 
ooal ;  we  wanted  to  see  whether  the  (][uantity  of  coal  that  was  in  that 
country,  whether  it  was  justifiable  in  going  ahead  or  not;  and  as  I 
expressed  myself  many  tunes  to  him,  I  thought  it  might  be  a  good 
thing  for  our  children,  but  we  would  not  live  long  enough  to  get  any- 
thing out  of  it^ 

Q.  Now,  Mr.  Neill 

Mr.  Hughes  (interrupting).  Now,  wait  I  thought  you  inter- 
rupted him  in  his  answer.     Were  you  through? 

The  Witness.  Yes;  I  am  through. 

Mr.  Sheridan.  Yea 

Q.  Now,  did  you  have  on  this  occasion  any  discussion  with  Clarence 
Cunningham  considering  the  possibility  of  transportation,  with  a 
view  of  getting  the  coal  out  of  these  claims  at  any  time? — ^A.  No, 
sir;  none  at  that  time;  it  was  too  far  off. 

Q,  Did  you  have  any  discussion  with  him  concerning  any^  water 
powers  or  any  harbor  improvements  in  connection  with  these  claims? — 
A.  He  talked  about  a  water  power,  but  I  tried  to  discourage  him  on 
that.  I  told  him  it  was  useless  to  take  up  water  power,  as  the  Govern- 
ment says,  "  You  must  make  use  of  it,  or  you  /san't  own  if  And  I 
supposed  the  same  laws  was  in  Alaska.  The  reason  that  I  know  about 
it  IS  that  I  have  taken  up  quite  a  lot  of  water  power. 

Q.  Now,  you  remainea  there  for  some  time  m  Alaska,  and  then  you 
came  back  here  to  Washington  again? — ^A.  Yes,  sir. 

Q.  Then,  as  you  have  given  it  to  us,  the  substance  of  the  conversa- 
tion you  had  with  Clarence  Cunningham  and  Mr.  Davenport,  during 

your  visit  in  Alaska,  as  I  understand  it ^A.  Well,  we  r^umed  to 

ICayak  Island  from  Katalla,  and  we  missed  our  boat  about  one  hour, 
ana  I  think  we  stayed  there  about  seven  days,  and  I  am  sure  we 
stayed  there  six  days,  stayed  there  waiting  for  another  boat  to  come 
along,  and  in  the  meantime  we  had  plenty  of  chance  to  discuss  the 
affairs  of  the  coal  and  the  oil;  and  both  Clarence  and  myself — or  Mr. 
Cunningham  and  myself — came  to  the  conclusion  that  the  oil  was  the 
thing  to  take  hold  of  to  get  revenue  back,  or  a  dividend  proposition. 
We  were  both  looking  for  dividends  at  that  time;  and  as  I  say,  that 
was  the  conclusion  we  came  to,  to  raise  $35,000  to  put  in  the  oil. 

Q.  Now,  when  was  that  $35,000  raised  and  how  ? — ^A  It  was  raised 
by  5  or  6  of  us. 

Q.  (Interrupting.)  Of  the  entrymen? — A.  No;  nearly  all  of  the 
entrymen — there  was  Mr.  Finch  and  Mr.  Campbell  and  Mr.  Sweeney 
and  Mr.  Wick  and  Mr.  Warner  and  Mr.  Miller;  Mr.  Wick  and  Mr. 
Warner  and  Mr.  Miller  were  all  Youngstown,  Ohio,  people,  or  lived 
around  there  somewhere. 

Q.  Those  were  the  only  persons  who  contributed  to  that  $35,000  ? — 
A.  Almost.    I  paid  in  one-tenth  of  the  money,  $3,500. 

Q.  I  see ;  and  that  subscription  was  to  develop  the  oil  properties,  as 
I  understand? — ^A.  Yes;  the  money  was  turned  over  to  Mr.  Cun- 
ningham. 

C^  Was  that  sum  of  money  expended  by  Mr.  Cunningham  exdu- 
sively  on  the  oil  ventures  in  Alaska  ? — ^A.  I  rather  think  so. 
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Q.  Did  he  ever  render  any  independent  account  regarding  the  oil 
exploitations  f — ^A.  Yes.  sir. 

Q.  Did  you  receive  tiiose  accounts?— A.  Yes,  sir. 

Q.  Are  they  the  same  accounts  or  different  from  these  which  have 
been  presented  to  you  by  counsel? — ^A.  They  are  different  accounts. 

Q.  Now,  there  was  some  expense  attached  to  this  trip.  '  Who  paid 
that? — ^A.  My  expenses? 

Q.  Yes ;  yours  and  Mr.  Davenport's,  if  you  Imow. — ^A.  Well,  Mr. 
Davenport  paid  his  own  expenses.  He  was  taking  an  outing  at  that 
time  from  tne  bank  where  he  was  working,  and,  as  I  said  before,  Finch 
&  Campbell  paid  my  expenses  from  Juneau  to  the  coal  fields,  and  I 
put  in  my  own  time. 

Q.  Was  it  originally  your  own  idea  to  go  to  Alaska  on  this  trip, 
or  did  Finch  &  Campbell  suggest  it? — A.  It  was  my  own  idea,  be- 
cause I  owned  a  claim  and  I  wanted  to  see  what  was  on  that  claim. 

Q.  Were  Finch  &  Campbell  interested  in  claims  there  at  that  time, 
too? — ^A.  Yes;  we  all  three  became  interested  the  same  time,  or  the 
same  date  about,  I  guess,  because  I  encouraged  them  to  go  into  it  as 
much  as  I  could. 

Q.  Now,  give  us  in  your  own  words  and  very  briefly,  Mr.  Neill,  the 
substance  oi  this  understanding  that  you  had,  or  conversation  that  you 
had  with  Clarence  Cunningham  when  he  suggested  he  be  given  a  one- 
eighth  interest  in  your  coaiclaim  for  the  handling  of  it. — ^A.  Well,  he 
said  that  he  was  not  drawing  any  salary  out  of  the  coal  business  and 
he  ought  to  be  taken  care  of  for  a  one-eighth.  Well,  I  said,  now. 
Clarence,  you  are  going  to  get  a  salary  out  of  this  oil  business,  and  it 
it  turns  out  well  you  are  gomg  to  make  a  big  thing  out  of  it ;  you  will 
have  one-fifth  of  the  property,  but  you  can  not  take  care  of  your  own 
claim  unless  you  draw  a  salary,  if  you  are  going  to  take  care  of  that; 
and  I  think  if  you  get  a  salary  out  of  the  coal  business  and  out  of  the 
oil  business  you  ought  to  be  satisfied. 

Q.  Now.  in  order  not  to  confuse  the  two  propositions,  the  oil  and 
the  coal,  tnis  one-eighth  interest  he  spoke  of  was  exclusively  in  the 
coal  claims  and  had  nothing  to  do  with  the  oil? — ^A,  Yes;  nothing  to 
do  with  the  oil.    He  already  owned  the  oil  land,  I  should  say. 

Q.  When  was  it  he  had  this  conversation  with  you.  approximately, 
concerning  the  getting  of  this  one-eighth  interest  m  tne  coal  claim? — 
A.  Well,  when  we  were  waiting  for  the  boat  at  Kayak  Island. 

Q.  In  1903  ?— A.  In  1903. 

Q.  Now,  you  spoke  about  having  sent  some  oil  machinery  up  to 
Alaska? — ^A.  Yes. 

Q.  Was  that  after  you  returned  from  this  trip? — A.  Yes;  the 
money  was  raised  and  Mr.  Cunningham  purchased  the  drilling 
machinery  and  employed  his  own  drillers  and  arranged  all  the  details 
to  return  there  by  the  time  the  machinery  arrived,  but  I  don't  know 
whether  he  succeeded  in  getting  there  just  on  the  time  the  machinery 
arrived. 

Q.  The  funds  to  supi)ly  that  machinery  were  taken  out  of  the 
$35,000  which  was  subscribed,  I  presume  ?-^A.  Yes,  sir. 

Q.  Now,  you  referred  to  s(»ne  conversation  you  had  with  Clarence 
Cunningham  subsequently  in  1904,  I  believe;  is  that  correct? — A. 
Yes,  sir. 

Q.  Where  did  that  conversation  occur?— A.  Why,  I  think  the  next 
time  I  met  him  it  was  when  he  got  married.    Now,  I  think'  it  was 
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the  time.    I  am  not  sure  about  it.    I  believe  I  saw  him — ^I  know  I 
saw  him  at  that  time. 

Q.  Yes.  That  was  here  in  Washington,  was  it? — ^A.  Yes;  in 
Spokane. 

Q.  Did  you  have  any  conversation  with  him  at  that  time  concern- 
ing these  claims? — A.  Well,  I  could  not  very  well,  because  he  had  hi» 
wife  there,  and  he  was  newly  married,  and  it  was  on  Sunday  evening, 
and  there  was  other  visitors  at  the  house,  and  I  could  not  go  into  any 
great  detail  with  him. 

Q.  Do  you  recall  whether  what  conversation  you  did  have  with  him 
was  concerning  coal  claims? — A.  I  asked  him  how  the  coal  claims 
were  developing  up  there,  and  mentioned  the  oil,  too,  in  speaking  of 
it ;  but  I  did  not  get  into  a  good  conversation  with  him,  when  he  got 
up  and  left. 

Q.  There  was  no  further  conversation  that  amounted  to  any- 
thing?— A.  No;  no  further  conversation. 

Q.  Where  was  that  conversation  had?  Here  in  Spokane? — A 
Here  in  Spokane,  at  my  house,  1706  Ninth  avenue. 

Q.  I  now  call  your  attention,  Mr.  Neill,  to  the  power  of  attorney 
from  you  to  Clarence  Cunningham,  filed  with  the  original  papers, 
and  now  in  evidence,  which  power  of  attorney  bears  date  Octooer  24, 
1904,  and  which  you  have  already  on  your  direct  examination  identi- 
fied as  being  signed  by  you. — A.  Yes,  sir. 

Q.  I  see  it  is  signed  in  the  presence  of  William  A.  Corey.  Who  is 
this  Corey  ? — ^A.  Why,  he  is  a  clerk  that  works  for  Finch  &  Campbell, 
or  did  at  that  time. 

Q.  When  you  were  in  Alaska  I  assume  that  Mr.  Cunningham 
called  your  attention  to  the  improvements  on  your  own  coal  claim  ? — 
A.  Yes,  sir. 

Q.  What  did  you  find  those  improvements  to  be? — ^A.  Open  cut 

Q.  Nothing  else? — A.  Well,  there  was  a  little  short  tunnel.  A 
very  short  one. 

Q.  I  now  call  your  attention  to  one  of  the  original  entry  papers, 
the  affidavit  of  agent  as  to  character  of  improvements,  signed  by 
Clarence  Cunningham  as  your  agent,  and  which  bears  date  January 
2,  1907,  and  which  was  executed  before  John  W.  Dudley,  register  of 
the  Juneau,  Alaska,  land  office,  and  I  desire  to  ask  you  a  question  in 
connection  therewith.  For  that  purpose  I  will  quote  a  part  of  this 
paper : 

That  the  nature  of  such  improvements  is  as  follows:  Cuts  and  tunnels  on 
coal  veins  exposed  by  creek;  joint  interest  in  road«  boarding  house,  and  ware- 
house, which  cost  the  said  R.  K.  Neill  more  than  $2,000. 

I  now  ask  you  if,  at  the  time  you  conversed  with  Mr.  Cunningham 
when  in  Alaska,  to  examine  your  claim,  you  understood  that  the 
improvements  as  described  in  this  instrument  were  your  improve- 
ments? 

Mr.  Hughes.  Wait  a  minute.  I  object  to  this  question  as  not 
proper  cross-examination,  and  I  particularly  object  upon  the  ground 
that  the  question  is  manifestly  misleading  and  unfair,  and  I  think  it 
can  have  no  other  purpose  but  to  elicit  an  answer  which  could  not 
convey  the  witness's  actual  meaning  or  intention.  ITie  point  of  the 
objection  and  the  ground  of  objecting  is  that  this  witness  has  testi- 
fied tlyit  he  visited  the  ground  on  his  claim  in  August,  1903,  the 
facts  snown  in  the  record  being  that  his  claim  was  relocated,  and  it 
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being  apparent  from  the  record  that  the  relocation  did  not  conform 
to  the  original  location,  and  the  improvements  being  predicated 
upon  and  affidavits  made  by  another  person  more  than  two  years 
afterwards,  showing  work  done  in  the  interim.  Now,  I  submit, 
if  the  commissioner  please,  such  a  question  ought  not  to  be  permittee! 
to  be  propounded  to  the  witness. 

The  Commissioner.  Read  the  question. 

(Question  read.) 

The  Commissioner.  He  has  already  said  the  only  improvement 
on  that  claim  in  Alaska,  and  that  was  the  only  time  that  he  was  in 
Alaska,  was  a  short  tunnel  and  some  openings  or  cuts. 

Mr.  Sheridan.  My  desire  is  to  elicit,  by  endeavoring  to  refresh 
his  recollection  in  this  connection,  if  Mr.  Cunningham  during  that 
conversation  there  in  Alaska  had  said  anything  about  these  also  being 
some  of  his  improvements. 

Mr.  Hughes.  The  improvements  referred  to  being  improvements 
sworn  to  by  another  person  in  an  affidavit  made  two  years  after- 
wards describing  conditions  at  the  time  the  affidavit  was  made. 

Mr.  Gray.  Three  years  and  a  half  afterwards. 

The  Commissioner.  Your  idea  is  to  ask  him,  jou  say,  as  to  whether 
Mr.  Cunningham,  in  that  conversation  he  had  m  1903,  was  it? 

Mr.  Sheridan.  Yes. 

The  Commissioner.  In  Alaska,  stated  to  him  that  these  improve* 
ments  were  on  his  claim. 

Mr.  Sheridan.  Or  were  there  any  other  improvements?  I  want 
to  see  if  these  were  the  only  improvements  he  understood  to  be  his  at 
that  time. 

The  Commissioner.  You  asked  him  what  improvements? 

Mr.  Gray.  He  did  not  ask  him  whether  there  was  any  other  im- 
provements. 

The  Commissioner.  That  would  be  a  fair  question.  This  question 
is  unfair. 

Mr.  Sheridan.  All  right,  I  will  put  the  question  in  that  way. 

Q.  Did  Mr.  Cunningham,  in  any  conversation  he  had  with  you,  Mr. 
Neill,  while  you  were  in  Alaska,  indicate  to  you  that  you  had  any 
other  improvements  which  were  looked  upon  as  belonging  to  your 
claim  other  than  those  you  saw  upon  it? — A.  No.  He  just  pointed 
out  these  improvements  and  said  that  is  on  your  ground  and  that  is 
all  I  know  about  it. 

The  Commissioner.  He  pointed  out  what  improvements? — A.  The 
improvements — the  short  tunnel  and  the  open  cut — and  he  says, "  That 
is  on  your  ground."  Now,  I  don't  know  whether  that  was  on  my 
ground  when  they  got  the  claim  properly  located  or  not.  I  did  not 
go  to  every  corner;  I  could  not  go  to  them  in  that  short  time. 

Q.  Mr.  Neill,  I  now  invite  your  attention  to  Government  Exhibit 
No.  3,  to  which  I  now  refer,  and  which  purports  to  be  a  copy  of  a 
journal  kept  by  Clarence  Cunningham,  and  I  ask  you  if  you  ever  saw 
the  original  journal,  which  was  kept  by  Clarence  Cunningham,  in 
which  were  set  out  the  accounts  of  the  expenditures  and  the  work 
done  on  these  claims  as  a  whole? — A.  No,  sir;  I  never  did. 

Q.  Now,  on  page  1  of  this  copy  of  Clarence  Cunningham's  journal, 
as  it  appears  in  the  exhibit  at  the  present  time,  is  the  lollowing : 

Each  subscriber  shall  have  one-eighth  of  his  stock  IsHiied  to  Clarence  Cun- 
ningham in  consideration  for  his  services  in  securing  said  land. 
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I  now  ask  you  if  you  ever  made  this  arrangement  with  Qarenoe 
Cunningham!— A.  Ino,  sir. 

Q.  You  received  from  time  to  time  statements  of  account  from 
Clarence  Cunningham,  did  you,  Mr.  Neill? — ^A.  I  think  I  did.  I 
don't  know  whether  I  received  them  all  or  not  because  I  was  away  a 
great  deal. 

Mr.  Sheridak.  I  believe,  if  my  memory  be  correct,  that  he  has 
already  examined  Government  Exhibit  5. 

Mr.  Orat.  And  6;  yes. 

Mr.  Shestoak.  And  6. 

Q.  And  you  did,  as  near  as  j^ou  can  recall,  receive  copies  of  this  or 
Himilar  statements? — ^A.  Yes,  sir. 

Mr.  Hughes.  He  has  already  said  he  did. 

Q.  Now,  I  hand  you  Government  Exhibit  No.  7,  being  what  is  re- 
ferred to  as  the  H!awkins  report  on  this  ^roup  of  entries,  and  at- 
tached to  which  is  a  map.  1  will  ask  you  if  you  ever  received  such 
a  report  from  Clarence  Cunningham;  and  if  so,  when! — ^A.  I  re- 
ceived it;  I  can  not  tell  just  what  day  it  was. 

Q.  At  the  time  you  did  receive  it  was  your  attention  called  to  this 
map  attached! — ^A.  Yes.  sir. 

Q.  I  now  hand  you  Grovemment  Exhibits  8  and  9  and  ask  you  if 
you  ever  received  such  statements  as  these  from  Clarence  Cunning- 
ham!— ^A.  Yes;  I  have  had  these,  too. 

Q.  I  now  hand  you  Government  Exhibit  29,  being  articles  of  in- 
corporation of  the  Behring  Biver  Railroad  Company,  and  ask  you 
to  state  what  knowledge  you  had  of  such  organization  at  any  timeu — 
A.  None  whatever  at  any  time. 

Q.  Did  you  at  any  time,  and  down  to  the  present,  have  any  inter- 
est in  such  an  organization!— A.  No,  sir. 

Q.  Did  you  attend  any  meeting  or  have  any  correspondence  con- 
cerning this  organization! — ^A.  1^,  sir. 

Q.  You  have  testified,  I  believe,  that  you  received  a  copy  of  Grov- 
emment Exhibit  10  upon  the  Guggenheim  matter! — ^A.   xes,  sir. 

Q.  From  whom  did  you  receive  this,  if  you  know! — ^A.  I  don't 
know  how  I  came  into  possession  of  that. 

Mr.  Sheridan.  I  now  offer  in  evidence  a  letter  dated  May  2, 1907, 
and  addressed  to  Special  Agent  H.  K.  Love,  at  Juneau,  Alaska,  and 
signed,  or  purporting  tb  be  si^ed,  by  Mr.  A.  J.  C.  Wakefield,  which 
I  wish  to  and  shall  introduce  in  eviaence  as  Government  Exhibit  46. 

Mr.  Hughes.  Assuming  that  the  purpose  is  to  show  the  signing  of 
the  affidavit  and  explaining  the  fact  that  it  is  not  in  the  files,  I  make 
no  objection  to  it. 

The  Commissioner.  This  is  the  Love  affidavit! 

Mr.  Hughes.  No,  your  honor;  not  the  Love  affidavit.  It  is  a  letter 
to  which  I  referred  in  my  direct  examination  of  this  witness. 

Mr.  Sheridan.  That  is  the  purpose  of  it. 

Mr.  Hughes.  No  objection. 

(Paper  marked  "Government  Exhibit  46''  and  admitted  in  evi- 
dence.t 

Q.  Did  you  execute  a  deed  in  connection  with  the  meeting,  con- 
cerning which  you  have  testified  in  1907,  which  led  up  to  the  send- 
ing of  a  committee  to  Salt  Lake  City  to  confer  with  the  Guggen- 
heims! — ^A.  That  deed  was  executed  to  form  a  corporation,  but  not 
in  connection  with  the  Guggenheima 
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Q.  What  did  you  understand  the  purpose  of  that  deed  to  be,  Mr. 
Neill  ? — ^A.  Well,  the  idea  was  to  incorporate,  and  to  put  our  prop- 
erty into  such  shape  so  that  it  could  be  worked. 

Q.  What  did  you  do  with  that  deed  ? — ^A.  I  had  a  conference  with 
Mr.  Burbidge  about  the  deed  and  he  said  he  did  not  put  his  deed 
up  and  requested  me  to  take  my  deed  out.  He  said,  "  We  will  lose 
our  claims  if  you  don't  do  so." 

Q.  You  did  execute  such  a  deed  and  place  it  with  Mr.  Wakefield  ? — 
A.  Yes,  sir. 

Q.  Did  you  receive  it  back  from  Mr.  Wakefield  ? — A.  Yes,  sir. 

Q.  What  became  of  that  deed? — ^A.  I  have  got  that  deed  in  my 
safe. 

Mr.  Sheridak.  We  will  now  ask  the  counsel  for  claimants,  if  they 
have  no  objection,  to  produce  that  deed,  or  a  copy  of  it  for  the  in- 
formation of  the  General  Land  Office. 

Mr.  Hughes.  We  will  not  object.  We  have  not  seen  it,  but  it  is 
fair  to  us  to  make  the  request  openly.  We  will  ask  the  witness  to 
find  it,  since  he  has  got  it. 

The  Wftness.  I  am  not  positive  that  I  have  got  it,  but  I  think  I 
have. 

Mr.  Gray.  If  he  does  not  find  it  we  will  get  you  another  copy. 

Mr.  Hughes.  We  have  asked  several  of  the  claimants  if  they  had 
a  copy  of  that  deed,  and  I  do  not  recall  of  but  one  instance  where 
we  have  been  told  that  the  deed  was  not  destroyed,  and  we  have 
asked  that  it  be  given  to  us  so  that  it  can  be  placed  in  the  record, 
and  we  will  try  to  have  it  on  Monday  and  put  it  in  evidence,  as  I 
think  it  will  make  more  intelligent  testimony. 

Mr.  Sheridan.  Yes. 

The  Commissioner.  Very  well. 

Q.  Did  you  at  any  time,  from  the  time  of  locating  that  coal  claim, 
down  to  and  including  the  time  of  final  receipt,  consult  any  other 
counsel  than  Mr.  Wakefield  ? — A.  No,  sir ;  not  personally. 

Q.  Not  personally  ? — ^A.  No,  sir ;  he  has  been  my  attorney  right 
along*. 

Q.  You  refer  matters  of  that  sort  to  Mr.  Wakefield  as  your  at- 
torney do  you? — A.  Yes,  sir. 

Mr.  Sheridan.  That  is  all. 

Redirect  examination  by  Mr.  Hughes: 

Q.  Mr.  Neill,  Mr.  Sheridan,  in  asking  you  about  the  improvements 
that  you  saw  upon  your  claim,  when  you  were  in  Alaska,  asked  you 
if  there  was  anything  else,  any  other  improvement  affecting  your 
claim.  Possibly  you  did  not  understand  the  inference  he  meant  to 
leave  in  this  record,  and  I  now  ask  you  as  a  miner — as  a  man  experi- 
enced in  mining  operations,  whether  in  your  opinion  the  work  done 
on  the  other  claims  in  opening  up  the  veins  and  showing  the  con- 
tinuity of  the  veins  and  showing  the  strike  at  the  dip  of  the  veins, 
was  or  any  benefit  to  your  claim  1 — ^A.  Why,  it  certainly  was. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
till  Monday,  December  13, 1909,  at  9.30  a.  m.) 

70923*»~S.  Doc.  719,  61-3,  vol  10 — ^37 
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INQUntT  RESITBffED. 

December  13, 1909—9.30  a.  m. 

Hon.  William  J.  McGee,  United  States  special  commissioner;  Mr. 
James  Sheridan  and  Mr.  William  B.  Pugh,  counsel  for  the  Govern- 
ment ;  Mr.  E.  C.  Hughes  and  Mr.  John  P.  Gray,  counsel  for  the  claim- 
ants. 

HORACE  V.  WINCHELL,  a  witness  produced  on  behalf  of  the 
claimants,  being  first  duly  sworn  by  the  commissioner,  testified  as  fol- 
lows: 

Direct  examination  by  Mr.  Hughes  : 

Q.  State  your  name  in  full. — ^A.  Horace  V.  Winchell. 

Q.  What  is  your  business  or  profession,  Mr.  Winchell? — A.  I  am 
a  geologist  and  mining  engineer. 

Q.  I  wish  you  would  state  generally,  but  briefly,  the  experience 
you  have  had  m  your  profession,  the  work  in  which  you  have  been  en- 
gaged, and  how  long  you  have  been  engaged  in  it. — ^A.  I  graduated 
from  the  University  of  Michigan  in  1889,  and  constantly  since  that 
time,  or  for  more  than  twenty  years,  I  have  been  engaged  in  the 
practice  of  my  profession.  For  a  number  of  years  I  was  in  the  Lake 
Superior  region,  and  for  the  past  fifteen  years  in  various  portions  of 
the  United  States,  Mexico,  British  Columbia,  Canada  in  general,  and 
in  Alaska.  I  have  conducted  explorations  for  various  corporations. 
I  have  been  interested  in  properties  and  managed  them  myself.  I 
have  paid  particular  attention  to  iron  mines,  copper  mines,  and  coal 
mines;  and  in  the  course  of  my  practice,  I  have  explored,  developed 
a  great  many  thousand  acres  of  land  containing  coal.  I  have  been 
familiar  with  the  natural  resources  and  development  particularly  of 
the  northwest,  and  I  made  many  examinations  of  mining  properties 
in  the  northwest  between  Montana  and  Alaska ;  and  upon  some  seven 
or  eight  occasions  have  visited  Alaska  for  that  purpose. 

Q.  Mr.  Winchell,  acting  for  yourself  and  others,  you  purchased 
six  of  the  claims  of  the  defendant  entrymen  who  are  defendants  in 
this  proceeding,  I  believe? — ^A.  Yes,  sir. 

Q.  I  wish,  Mr.  Winchell,  that  you  would  state  in  detail  the  circum- 
stances leading  up  to  your  interest  in  this  question  and  the  investiga- 
tion of  it,  and  your  reason  for  making  the  purchases.  I  shall  a^^k  you 
later  about  the"  details  of  the  purchases,  but  this  question  is  prelimi- 
nary.— ^A.  My  first  information  regarding  coal  mines  upon  the  Pacific 
coast  was  gained  in  1894.  At  that  time  Imade  examinations  of  prop- 
erties in  Washington,  upon  the  western  slope  of  the  Cascade  Moun- 
tains, and  subsequently  I  examined  the  coal  mines  in  Oregon,  and  at  a 
later  period  became  familiar  with  the  coal  lands  of  British  Columbia. 
I  was  thus  well  acquainted  with  the  general  character  of  the  coals 
and  the  coal  deposits  of  the  Pacific  so  far  as  they  are  situated  in  this 
country. 

Q.  And  British  Columbia?  You  mean  the  United  States  and 
British  Columbia? — A.  Well,  North  America  in  general.  In  1903  I 
made  a  trip  to  Alaska  for  the  purpose  of  investigating  the  mineral 
resources  of  that  territory. 

Q.  Pardon  me,  you  have  spoken  of  coal.  I  would  like  in  this  con- 
nection to  ask  you  whether  you  had  also,  prior  to  1903,  made  an  in- 
vestigation of  the  iron  deposits  of  the  Pacific  coast,  so  far  as  has  been 
known  and  developed? — ^A.  I  had  done  so;  yes.    My  first  extensive 


OUNKINGHAM  GOAL  BKXBIE8.  579 

work  was  work  in  connection  with  the  iron  ore  in  the  Lake  Superior 
iron  district.  I  was  assistant  geologist  of  the  State,  and  I  made  the 
first  report  on  the  Mesabic  iron  range,  and  was  later  on  in  charge  of 
the  exploration  for  the  largest  iron  mining  corporation  then  in  ex- 
istence, and  developed  some  of  these  iron  mines.  I  was,  therefore, 
very  familiar  with  iron  plants,  and  have  some  acquaintance  with  the 
people  interested  in  them ;  and  as  I  said,  I  had  made  frequent  trips 
to  the  coast  for  the  purpose  of  examining  iron  ores,  as  well  as  coal, 
upon  the  coast.  I  knew  that  the  establishment  of  tne  iron  and  steel 
industry  upon  the  Pacific  coast  depended  largely  upon  the  discovery 
of  the  raw  material,  of  requisite  quality  and  quantity — that  is,  of 
iron  ore  and  coking  coal ;  and  I  knew  that  the  coals  of  Washin^on 
did  not  make  first-dass  metallurgical  coke  and  that  the  coal  of  British 
Columbia,  besides  being  of  only  medium  grade,  was  subject  to  a  duty 
upon  being  imported  into  this  country ;  and  I  was  constantly  in  seanm 
for  coal  of  hi^  grade  and  coking  properties. 

Q.  Now,  you  may  go  on  where  I  interrupted  you,  as  to  your  first 
trip  to  Alaska,  and  state  what  you  learned  on  that  occasion,  so  far  as 
it  may  lead  up  to  the  ultimate  inquiry  I  suggested  a  moment  ago,  I 
proposed  to  make,  or  for  the  reasons  for  your  becoming  interested 
ultimately  in  the  purchase  of  these  claims. — A.  Being  a  geologist  and 
familiar  with  geological  survey  work,  I  was  familiar  with  the  various 
reports  from  the  earliest  times  on  the  coal  and  other  resources  of 
Alaska,  as  well  as  in  the  United  States,  and  I  was  under  the  impres- 
sion that  the  coals  of  Alaska  were  generally  limiite  and  not  coal  of 
hi^h  grade  comparable  with  those  found  in  the  eastern  portions  of 
this  country ;  but  in  1903,  in  the  course  of  a  trip  to  Alaska,  I  made 
the  acquaintance  of  an  English  coal  expert,  who  showed  me  analyses 
and  samples  of  coal  from  near  Katalla,  in  the  Controller  Bay  district. 
I  stopped  at  Kayak  on  that  trip,  and  I  heard  more  about  coal  and  oil 
in  that  vicinity.  At  that  time  I  was  under  the  impression,  and  was 
so  informed  by  this  English  gentleman,  that  there  were  no  laws  pro- 
viding for  the  sale  of  coal  lands  in  Alaska,  and  I  therefore  simply 
noted  it  as  a  matter  of  general  interest,  but  nothing  in  which  action 
could  be  taken  immediately.  Keeping  it  in  mind,  however,  and  read- 
ing, as  I  have  said,  all  of  the  reports  of  the  United  States  Greological 
Survey  and  others,  I  learned  during  the  years  1907  and  1908  that 
coal — some  coal  locations  had  been  made  and  that  there  was  some  law 
providing  for  the  sale  of  coal  lands  in  Alaska.  Pursuing  an  investi- 
gation into  that  matter,  I  was  directed  to  Mr.  Cunningham,  and  went 
to  Seattle  for  the  purpose  of  meeting  him,  and  he  told  me  about  the 
location  of  the  coal  claims. 

Q.  What  date,  please?— A-  This  was  on  the  27th,  28th,  and  29th  of 
ApriM908. 

Q.  JProceed. — ^A.  Up  to  this  time  I  had  been  under  the  impression 
that  only  squatters'  right  would  prevail;  that  there  were  no  other 
rights  in  Alaska  for  taking  coal  than  squatters'  rights.  At  this 
time  I  learned  of  and  saw  a  copy  of  the  statute  providing  for  the 
sale  of  coal  lands  in  Alaska,  and  I  at  that  time  inquired  whether  I 
could  purchase  a  coal  claim;  whether  there  had  been  legitimate  en- 
tries made.  Mr.  Cunningham  informed  me  that  a  number  of  coal 
claims  had  been  entered  by  different  individuals,  but  he  knew  of  none 
for  sale.  He  promised,  however,  when  I  left  him  that  if  he  should 
hear  of  anyone  desiring  to  sell  that  he  would  notify  me.    This  he  did 
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later  in  the  summer  of  1908,  and  I  again  went  to  Seattle  and 
found—; — 

Q.  Did  he  notify  you  what  particular  claim  that  you  subsequently 
purchased  ? — ^A.  Well,  I  don't  know  much  about  the  claims 

Q.  I  mean  whose  claim. — A.  Why,  he  did;  yes;  when  I  cot  there, 
and  possibly  before.  Of  course,  I  had  seen  him  in  St  Paul  just  be- 
fore goin^  to  Seattle.  He  told  me  that  the  claim  of  a  man  named 
Nelson,  who  had  died — and  his  estate  was  in  process  of  administra- 
tion—could be  purchased;  that  the  estate  was  desirous  of  disposing 
of  outlying  interests  and  turning  them  into  cash,  and  that  there  was 
a  considerable  indebtedn^  agamst  the  estate;  that  they  desired  to 
liquidate.  I  went  to  Seattle  in  1908.  I  will  refer  to  the  exact  date — 
I  made  a  memorandum  of  it  here — ^the  18th  of  Au^st,  1908 ;  and  I 
found  that  the  Frick  claim,  belonging  to  Mr.  Nelsoirs  estate,  could  be 
purchased  for  $15,000.  I  consulted  an  attorney  and  had  him  inves- 
tigate the  matter  and  was  advised  that  the  location  was  made  in 
proper  form  and  that  every  provision  of  law  appeared  to  have  been 
complied  with;  that  the  receiver's  final  certificate  had  been  issued 
and  conveyed  equitable  title  to  this  claim,  vesting  it  in  Mr.  Nelson; 
that  the  only  adverse  claims  made  by  the  United  States  upon  the 
grounds  of  irregularity  or  fraud  in  the  origjinal  entry  of  it  in  some 
way  in  connection  with  the  procuring  of  his  claim;  that  so  far  as 
could  be  ascertained  the  administrators  had  a  perfect  right  to  deed 
this  claim  to  me  and  that  I  was  justified  in  buying  it;  and  I  there- 
fore purchased  it,  taking  from  Mr.  Nelson's  administrators,  I  believe 
you  call  them,  or  trustees 

Q.  Whether  they  are  executors,  executors  or  trustees,  under  the 
will. — A.  Well,  whatever  it  was;  and  I  accepted  a  form  of  warranty 
deed,  which  was  prepared  by  Mr.  Kelleher,  attorney  for  the  executors, 
and  approved  by  Mr.  Powell,  the  attorney  whom  I  consulted. 

Q.  Mr.  John  H.  Powell,  of  the  firm  of  Peters  &  Powell  ? — ^A.  Mr. 
John  H.  Powell ;  I  don't  know  his  firm  name ;  but  he  was  a  friend  of 
mine  in  Ann  Arbor  at  the  time  I  was  there. 

Mr.  Shemdan.  Where? 

The  Witness.  Of  Seattle.  After  procuring  this  claim  I  endeav- 
ored  

Q.  Before  you  leave  that,  one  other  question:  Were  you  through 
with  that? — A.  Yes,  sir. 

Q.  Before  you  pass  to  another  subject,  of  another  claim,  I  will  ask 
you  if  your  attorney  made  inquiry  and  investigation  of  Mr.  Cun- 
ningham, or  of  the  administrators,  or  others,  as  to  whether  or  not 
there  were  any  irregularities  or  any  grounds  existing  upon  which  the 
Government  might  set  aside  or  cancel  the  entry,  or  might  undertake 
to  do  so  ? — ^A.  Y  es,  sir.  Both  of  us  made  inc^uiries-  and  investiga- 
tions; we  investigated  the  law  under  which  this  claim  was  located; 
we  inquired  of  Mr.  Cunningham  r^arding  all  the  particulars  of  the 
location ;  we  were  told  that  patent  had  not  been  issued,  but  would  be 
coming  along  in  a  very  short  time;  undoubtedly  it  might  be  issued 
within  a  month ;  and  as  a  matter  of  fact,  if  these  patente  were  issued 
as  soon  as  they  were  expected  to  be,  in  all  probability  I  might  have 
to  pay  more  for  it,  because  at  the  present  time  the  claim  was  in  a 
rather  questionable  condition  and  tne  executors  of  the  estate  knew 
nothing  whatever  about  Alaska  or  the  conditions  up  there,  and  they 
gaid,  '^  We  have  been  to  considerable  expense  in  this  matter  of  Mr. 


OTINKINQHAH  COAL  BKTBIBS.  581 

Nelson's  estate,  and  we  would  like  to  get  it  off  of  our  hands  ;^  and 
everything  appeared  to  be  proper,  and  1  was  so  advised. 

Q.  The  Mr.  Nels<3n  referred  to  was  Nelson  B.  Nelson,  of  the  com- 
pany of  Frederick  &  Nelson  ? — ^A.  Yes,  sir. 

Q.  Of  the  city  of  Seattle  ? — ^A.  Yes,  sir. 

Q.  Now,  proceed. — A.  Yes.  I  was  introduced  to  Mr.  Frederick 
bv  Mr.  Kelleher,  the  attorney  for  the  executors,  and  talked  with  him 
about  the  matter.  I  had,  as  I  say,  in  connection  with  my  interest  in 
coal  and  other  valuable  minerals,  made  up  my  mind  that  here  was  a 
field  which  contained  the  most  attractive  opportimity  for  engamng 
in  the  mining  of  coal,  and  which  contained  coal  that  from  its  analysis 
was  superior  to  anything  on  the  Pacific  Ocean.  I  might  say  that  I 
had  compiled  several  thousand  analyses  of  coal  from  various  parts  of 
the  world,  and  my  attention  was  attracted  repeatedly  to  the  analysis 
of  the  Alaskan  coal.  I  made  up  my  mind  that  I  would  endeavor  to 
purchase  additional  claims  which  by  reason  of  their  proximity  to  this 
first  claim  and  their  location  in  the  field,  as  shown  bv  the  geological 
survey  maps  and  reports,  and  as  shown  by  Mr.  Hawkins's  report,  of 
which  I  received  a  copy  from  Mr.  Cunnmgham  at  the  time  I  pur- 
chased the  Frick  claim,  were  of  sufficient  value  to  justifv  my  doing 
so ;  and  I  proceeded  to  inquire  of  other  claim  owners  in  this  vicinity, 
the  owners  of  those  claims  which  I  particularly  desired  to  procure, 
whether  they  would  sell,  and  found  that  it  was  going  to  take  more 
mone]^  than  my  means  would  permit,  and  I  spoke  to  other  friends  of 
mine  in  Minneapolis 

Q.  Give  the  names,  please. — ^A.  Mr.  B.  B.  Bennett,  a  lumberman 
and  iron  mine  owner.  He  became  interested  in  the  matter  with  me, 
and  together  with  Mr.  C.  H.  Davis,  of  Saginaw,  Mich.,  a  friend,  who 
has  also  retired  from  business,  also  a  lumterman  and  property  owner, 
concluded  to  join  me  in  this  matter. 

Q.  Mr.  Davis  was  an  acquaintance  and  friend  of  both  yourself  and 
Mr.  Bennett? — ^A.  Both  myself  and  Mr.  Bennett  had  known  Mr. 
Davis  for  many  jears,  and  I  think  Mr.  Bennett  is  related  by  mar- 
riage to  Mr.  Davis.  They  had  many  interests  together,  and  we  there- 
fore entered  into  negotiations  with  another  of  these  entrymen,  and  I 
purchased  subsequently  the  Deposit  claim  from  Mr.  fiurbidge  on 
October  4, 1908 ;  the  Carlsbad  claim,  belonging  to  Mr.  Neill,  Mr.  K.  K. 
Neill. 

Q.  Pardon  me.  State,  when  you  specify  the  claim,  the  person  from 
whom  you  purchased  in  each  instance,  if  you  please,  and  state  the 
price,  so  I  need  not  repeat  my  (juestion — ^the  price  at  which  they  were 

?urchased  and  paid  to  eacn  individual  claim  owner. — A.  Yes,  sir. 
'he  Deposit  claim  cost  me  $18,000. 

Q.  The  Burbidge  claim? — A.  The  Deposit  claim  was  the  claim 
owned  by  Mr.  Burbidge,  and  the  Carlsbad  claim,  owned  by  Mr.  R.  K- 
Neill,  was  purchased  February  2,  1909.  It  was  purchased  from  Mr. 
F.  S.  Johnson,  or  through  him.  He  had  an  option  upon  this  claim, 
and  the  price  was  $15,500.  The  Newgate  claim  I  bought  from  Mr. 
Schofield. 

Q.  Of  whom  ? — A.  Mr.  Schofield. 

Q.  What  date? — A.  Upon  March  12, 1909,  and  the  purchase  price 
of  that  claim  was  $15,500.  The  Clear  claim  I  bought  from  Mr. 
Riblett  on  June  26,  1909,  paying  $20,000.    The  Rutland  claim  I 
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bought  from  Mr.  J.  H.  Neill  for  $15,000.  I  have  not  that  date  here, 
nor  tiie  price,  but  it  was  somewhere  near  the  15th  of  August. 

The  Commissioner.  What  vear  ? — A.  1909. 

Q.  What  was  that  last  claim? — ^A.  From  Mr.  J.  H.  Neill,  the 
Butland. 

Q.  Prior  to  the  purchase  of  the  Butland  claim,  in  respect  to  each 
of  the  preceding  claims  which  you  purchased^  after  the  purchase  of 
the  Frick  claim  from  the  estate  of  Nelson,  I  will  ask  you  if  they  were 
conveyed  to  you  by  the  same  form  of  deed — that  is,  following  the 
same  form  of  deed  which  had  been  prepared  by  Mr.  Kelliher  as  to 
the  warranties,  the  special  warranty  clause,  from  the  grantor. — ^A. 
The  form  of  deed  was  the  same  as  that  prepared  by  Mr.  Kelliher. 
These  were  not  all  conveyed  to  me,  but  to  me  or  to  my  associates. 
One  other  associate  I  have  heard  mentioned  was  Mr.  Fred  B.  Snyder, 
of  Minneapolis. 

Q.  But  that  matter  was  taken  up  later,  before  the  purchases  were 
all  consummated? — A.  Yes;  and  the  latter  consented  to  join  me  in 
the  matter — an  old  friend  that  I  have  known  from  boyhood. 

Q.  In  making  these  subsequent  purchases,  excluding  the  Rutland — 
now,  my  inquiry  is  related  to  all  except  the  last  purchase — ^what  steps, 
if  any,  did  you  take  for  the  purpose  of  ascertaining  whether  or  not 
there  were  any  irregularities  affecting  these  entries  and  the  equitable 
titles  you  purchased? — A.  I  have  consulted  other  attorneys  besides 
Mr.  John  H.  Powell,  in  Idaho,  Minneapolis,  and  New  York.  I  also 
took  the  precaution,  which  I  thought  was  only  fair  to  my  associates 
and  myself,  to  procure  from  the  entrjmien  selling  to  me,  in  each  case, 
an  affidavit  strengthening  or  yarding  against  tne  exception  made  in 
this  special  warranty  deed — ^that  is,  an  affidavit  stating  that  they  had 
made  the  entries  for  their  own  benefit,  and  without  any  agreement  or 
understanding  that  anybody  else  had  any  interest  in  it ;  and  I  wanted 
to  be  sure  that  there  would  not  be  any  trouble  at  a  subsequent  time 
about  people  coming  along,  some  prospector  or  other,  and  saying, 
"  Why,  here,  don't  you  remember  1  talked  to  you  about  that  thing, 
and  we  discussed  Alaska,  and  you  went  up  there  and  located  a  claim, 
and  I  think  I  ought  to  be  in  on  that  ?  " 

Q.  Was  that  such  an  experience  as  your  experience  has  shown  that 
is  likely  to  arise? — A.  Very  likely  to  arise  after  a  property  has  been 
proven  to  be  of  some  value.  I  took  an  affidavit  from  each  of  the  gen- 
tlemen except  Mr.  Joseph  H.  Neill. 

Q.  Well,  he  was  the  last? — A.  He  was  the  last  man  whom  I  pur- 
chased from. 

Q.  Up  to  that  time  had  you  received  any  other  or  different  infor- 
mation respecting  these  claims  than  that  which  you  have  already  de- 
tailed as  the  information  that  you  had  at  the  time  of  the  purchase  of 
the  claims? — A.  Up  to  the  time  of  about  the  last  day  of  June  last, 
and  I  expected  constantly  from  week  to  week  to  receive  advice  that 
these  patents  had  been  issued.  I  went  to  Europe  last  March,  and  re- 
turned from  Europe  about  the  latter  part  of  June,  and  was  then 
advised  by  Mr.  Gray  and  by  Mr.  Cunningham,  whom  I  met  in  Now 
York,  that  there  was  still  a  delay  in  the  issuing  of  these  patents,  and 
for  the  jpurpose  of  ascertaining  what  this  delay  was  I  made  inquiries 
of  the  oepartment.     Shall  I  proceed  with  that? 

Q,  Yes. — A.  Mention  the  trip  I  took  at  that  time? 
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Q.  That  was  the  purpose  of  niy  question,  to  bring  out  when  you 
obtained  any  information  or  advice  if  there  were  or  was  any  delay, 
or  any  cause  for  delay,  and  how  and  from  whom,  and  what  t^at 
information  was  as  well. — A.  I  went  to  Washington  and  had  an 
interview  with  the  Assistant  Secretary  of  the  Interior;  I  told  Mr. 
Pierce  that  I  had  purchased  some  of  these  coal  claims;  that  I  was 
very  anxious  to  proceed  to  develop  the  coal  claims  and  to  begin  coal- 
mining operations;  that  it  would  be  impossible  for  me  to  raise  the 
money  required  for  developing  the  coal  mines  until  these  patents 
were  issued,  and  I  wanted  to  know  what  the  reason  was  that  patent 
had  not  been  issued  long  before.  I  said,  '^  I  am  given  to  understand, 
Mr.  Pierce,  that  there  is  no  real  reason ;  there  is  no  objection  against 
the  issuance  of  patent;  I  have  been  told  that  it  was  hoped,  on  the 

{)art  of  some  one  down  here  in  Washington,  to  change  the  coal-land 
aws  so  that  coal  lands  in  Alaska — so  that  some  additional  provi- 
sions might  be  made."  I  says,  "  Do  you  claim  that  there  is  no  neces- 
sity for  these  claims  to  wait  for  the  passage  of  new  legislation?" 
and  he  smiled  and  said  naturally  these  claims  had  acauired  a  stand- 
ing which  would  not  be  aflfected  by  subsequent  legislation.  I  said 
to  him,  "Now,  Mr.  Pierce,  if  there  are  reasons  why  these  patents 
can  not  be  issued,  I  would  like  to  know  it."  Mr.  Pierce  saia  there 
had  been  "  charges  preferred  and  filed  in  this  department  of  some 
nature  which  prevents  the  issuance  of  these  patents."  I  said,  "  What 
are  those  charges  ?  "  He  said,  "  I  can  not  tell  you  the  exact  nature  of 
the  charges,  but  I  will  state  until  these  charges  are  disposed  of  these 
patents  can  not  be  issued."  I  said  then,  "  Mr.  Pierce,  it  seems  to 
me  it  is  only  fair  to  myself,  and  to  the  other  owners  of  claims,  in 
this  matter,  against  whom  charges  have  been  made,  that  we  have 
an  opportunity,  at  as  early  a  date  as  possible,  to  meet  these  charges;" 
I  says,  "  I  can  not  afford  to  spend  my  time  and  money  waiting.  M.y 
money  is  in  there  and  I  would  like  to  have  them  settled,  and  have  the 
whole  matter  disposed  of  and  cleared  up;  and  I  have  no  doubt  that 
I  shall  be — that  it  will  be  disclosed  that  I  am  entitled,  and  my  prede- 
cessors in  interest,  to  patent  on  the  claims."  Mr.  Pierce  said,  "Mr. 
Winchell,  there  is  no  disposition  on  the  part  of  the  department  to 
delay  this  matter.  What  you  say  certainly  has  a  basis  of  justice, 
and  it  is  only  fair,  and  I  will  say  to  you  that  there  will  be  no  fur- 
ther unnecessary  delay;  that  this  matter  will  be  arranged — that  is, 
the  hearings  will  be  provided  for  and  a  commissioner  will  probably 
be  appointed  by  the  department,  so  that  we  will  cut  out  what  lot  of 
red  tape  might  be  involved,  and  what  expenses  might  be  required 
in  going  to  Juneau  to  present  your  proofs  and  hear  any  charges 
there,  and  the  matter  will  be  investigated  independently  and  decided 
by  this  department."  I  thanlccd  him  and  told  him  that  was  exactly 
what  seemed  to  me  right,  and  I  came  away  expecting 

Q.  It  was  at  that  time,  and  pursuant  to  that  talk  with  him,  and 
that  was  the  beginning  of  the  step  which  led  up  to  the  present 
hearing? — A.  Yes,  sir. 

Mr.  Hughes.  Now,  this  has  been  brought  out  for  no  other  purpose 
in  this  case  except  preliminary  to  an  inauiry  about  a  purchase  made 
by  him  subsequent  to  that  time,  for  tne  purpose  or  showing  the 
laiowledge  and  intention  that  Mr.  Winchell  had. 

Q.  Now,  then,  explain  about  the  Neill  transaction. — A.  Subse- 
quently I  was  informed  I  could  purchase  the  claim  of  Joseph  H. 
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Neill;  and  I  said,  '^I  am  not  going  to  purchase  any  more  of  these 
claims ;  there  are  charges  against  them ;  although  I  don't  know  what 
they  are  going  to  amount  to,  and  I  have  believed  all  the  time  that 
these  claims  were  ready  for  patent." 

Q.  I  want  to  ask  you  it  Mr.  Pierce  indicated  in  any  way  the 
charges  or  the  nature  of  the  charges? — ^A.  No,  sir;  he  did  not;  he 
did  not  tell  me  the  charges.  He  said  he  would  give  instructions  that 
the  charges  would  be  formally  filed  at  an  early  date.  That  is  all  I 
know  about  it.  I  refused  to  purchase  the  Joseph  H.  Neill  claim« 
Mr.  Neill  said,  "  Why.  mv  claim  is  absolutely  gooa,  and  I  am  entitled 
to  my  patent,  but  I  don't  want  the  money  unless  I  get  the  patent.'' 
Well.  I  said,  "  If  you  will  a^ree  to  give  me  back  my  money  in  case 
you  aon't  get  a  patent,  I  will  ouy  it,  if  you  want  to  use  the  money  for 
a  time,"  and  he  gave  me  the  warranty  deed. 

Q.  A  full  warranty  deed? — A.  A  full  warranty  deed,  which  was 
the  only  one  of  that  land  which  I  took,  and  which  was  different  from 
the  others. 

Q.  Now,  Mr.  Winchell,  you  went  to  Alaska  after  that  time,  your- 
self, did  you  ? — A.  Yes,  sir.    I  went  to  Alaska  last  August. 

Q.  Now,  then,  explain  when  you  went  and  for  what  purpose,  and 
what  you  did  in  pursuance  of  it — I  mean  in  connection  with  it;  I 
mean  by  that  to  bring  out  in  this  answer  what  steps  you  took  to  have 
an  investigation  made  of  the  properties,  as  well  as  your  investiga- 
tions on  this  trip  ? — A.  I  had  never  examined  this  coal  field.  I  was 
making  my  purchase  entirely  upon  information  which  I  believed  en- 
tirely trustworthy,  of  engineers  and  geologists,  and  others,  that  I  had 
talked  to  about  it,  and  I  had  seen  samples  of  the  coal  on  the  outside. 

Q.  When  you  were  say  talking  about,  you  inchide  in  addition  to 
that,  the  reports  you  had  seen — ^tne  government  reports  as  well  as  in- 
formation aside  from  the  men  you  were  talking  with? — A.  Well,  I 
intended  to  refer  to  that.  I  decided  to  take  with  me  an  engineer  who 
had  had  experience  in  estimating  the  expenses  of  development,  and 
who  knew  now  to  design  plants,  and  who  had  built  a  great  many 
tipples,  and  coal-handling  plants;  and  I  therefore  negotiated  with 
Mr.  Frank  C.  Green,  from  Cleveland,  Ohio;  for  the  purpose  of  af- 
fording him  the  most  valuable  assistance  in  the  way  of  geological 
studv  and  interpretation,  I  engaged  my  brother,  Prof.  A.  M.  Win- 
chell, of  the  University  of  Wisconsin,  at  Madison;  and  together  with 
tho«^e  gentlemen  I  went  to  Alaska  in  August  and  we  got  part  way 
and  we  were  wrecked. 

Q.  On  the  Ohio? — A.  On  the  Ohio;  and  I  returned  to  Seattle  and 
purchased  a  new  outfit,  and  started  back  again,  and  went  to  the  coal 
field.  I  made  an  examination  of  the  field  myself,  as  to  its  general  con- 
ditions. I  staid  up  on  the  ground  about  five  days,  and  my  brother 
and  Mr.  Green  were  there  for  throe  or  four  weeks.  Mr.  Green  has 
been  in  the  West  almost  constantly  since  that  time.  I  have  not  re- 
ceived his  report,  but  I  have  talked  it  over  with  him,  and  I  formed  a 
very  good  idea  myself  of  the  expense  which  will  be  incurred  in  pre- 
parin«r  to  mine  coal  up  there,  and  generally  as  to  the  general  condi- 
tions regarding  the  properties  up  there,  from  a  commercial  point  of 
view. 

Q.  Go  on  and  state  the  result  of  that  investigation  made  by  you, 
or  caused  to  be  made  at  that  time,  as  far  as  afTects  the  field  generally, 
as  far  as  affects  the  Kayak  field,  as  to  the  feasibility  of  opening  up 
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mines,  and  the  expenses  incident  to  it,  and  a  preliminary  develop- 
ment, if  any,  that  will  be  necessary,  the  expense  of  attempting  to 
open  up  the  coal  mines,  providing  the  necessary  facilities  tor  min- 
ing and  transporting  the  coal  would  justify. — A.  A  coal  mine  is 
valuable  in  one  of  three  ways,  either  to  sell,  or  to  lease,  or  to  work.  In 
order  to  determine  the  value,  information  must  be  gathered  upon  a 
variety  of  matters.  A  great  many  factors  enter  into  the  value  of 
a  coal  mine.  If  it  is  in  a  well-known  field,  where  the  geological  con- 
ditions are  perfectly  simple,  a  field  which  has  a  reputation,  a  field 
whose  coals  are  in  demand,  it  probably  has  a  certain  established  value 
without  a  great  deal  of  exploration.  If  it  is  in  a  new  field,  from 
which  no  coal  has  ever  been  mined,  or  that  information  must  be 
gathered  about,  from  the  geolog^ical,  structural,  and  chemical  condi- 
tions, the  accessibility,  the  location  of  the  fields,  must  be  taken  into 
account.  The  question  of  a  market  must  be  considered.  As  to  the 
question  of  physical  structure,  for  instance,  some  coals  are  friable, 
and  can  not  oe  mined  without  going  into  slack  quickly.  Some  coals 
will  coke,  and  others  not.  There  may  be  a  good  roof,  or  a  bad  roof, 
and  the  coal  may  lie  at  such  an  angle  that  it  is  difficult  to  mine,* or  it 
may  lie  horizontally ;  it  may  be  faulted,  or  it  may  be  continuous.  It 
may  be  invaded  by  intrusions  of  eruptive  rock  which  has  ruined 

Sortions  of  it;  it  may  be  in  such  a  condition  that  operations  are 
ifficult  It  may  be  accessible  from  the  seacoast,  or  it  may  be  inac- 
cessible. In  gomg  into  a  new  district,  therefore,  to  determine  the 
value  of  a  coal  fidd  or  a  coal  claim,  or  of  a  group  of  coal  claims,  a 
district  like  that  in  Alaska,  the  very  first  thing  is  to  get  in  there,  and 
that  requires  trails  and  roads;  it  requires  clearing  away  the  under- 
brush; it  requires  the  developing  of  the  outcrop  to  ascertain  and 
prove  the  seams^  and  their  thickness;  it  requires  the  construction  of 
camps,  and  all  of  this  work  affects  the  value  of  the  whole,  and  the 
value  of  the  improvements  on  each  particular  claim;  and  any  ex- 
pense upon  any  of  those  matters  on  the  field  in  general  is  directly 
relative  to  and  applicable  to  the  ascertainment  of  the  value  of  each 
claim. 

Q.  Now,  before  going  further,  you  say  that  the  opening  of  the 
seams  to  ascertain  the  thickness  of  them,  and  so  forth,  is  advisable. 
What  about  the  question  of  following  the  seams  and  tracing  out  the 
Ftrike  to  ascertain  the  strike  and  dip  of  the  vein;  what  significance 
has  that,  when  it  is  carried  beyond  the  claim  of  a  particular  individual 
locator,  to  ascertain  the  amount  of  the  commercial  value  of  his  claim, 
and  whether  or  not  it  is  worth  entering  and  patenting? — A.  It  is 
well  known  that  coal,  upon  the  outcrop,  is  not  of  the  -same  character, 
usually  not  as  good,  not  of  the  same  value  as  it  is  farther  into  the 
seam ;  it  is  well  known  to  coal  miners  that  coal  seams  have  pinches — 
strike  what  they  call  faulted  ground — although  it  is  not  absolutely 
faulty.  Therefore,  before  planning  on  or  contemplating  the  expen- 
diture of  the  amount  of  money  required  to  make  a  successful  coal- 
mining operation,  tunnels  of  considerable  length  must  be  run  to 
develop  the  continuity  and  prove  the  continuity  sufficiently  to  justify 
the  expense  of  installation  at  any  particular  point;  and  I  should 
think,  as  I  have  stated  before,  that  work  of  this  nature  was  of  vital 
importance  not  alone  to  the  claim  upon  which  the  particular  survey 
was  made,  but  to  the  adjoininc:  claims;  every  claim  would  be  affected 
by  the  disclosures  upon  the  other  claims  and  in  that  vicinity. 
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Q.  What  you  have  said  of  tunnels  to  ascertain  the  continuity  of 
the  coal  and  its  dip,  would  that  be  true  also  with  respect  to  making 
openings  to  ascertain  the  extent  of  the  coal  measures  on  its.  strike,  and 
also  as  throwing  li^ht  in  such  ascertainment  upon  the  geolo^cal  con- 
ditions and  upon  the  question  of  the  faulting  of  the  formation? — A. 
It  would  be  valuable  also  upon  the  strike.  I  think  I  did  not  answer 
your  question — I  was  preparing  to. 

Q.  No,  you  did  not  do  so  fully,  and  therefore  I  would  like  to 
have  you  proceed  with  your  answer  to  the  oririnal  question. — ^A- 
That  was  the  question  as  to  the  conclusions  which  I  would  reach? 

Q.  Yes. — A.  I  have  arrived  at  this  conclusion,  namely,  that  the  ex- 
ploration work  that  has  been  done  there  up  to  the  present  time  is  not 
of  sufficient  character  and  is  by  no  means  sufficient  to  determine  the 
question  of  the  advisability  of  even  the  installation  of  a  plant  for 
mining  coal;  much  more  work  of  exploration,  perhaps  a  couple  of 
years'  continuous  work  by  a  large  number  of  men  and  with  drills, 
will  be  required,  and  a  great  deal  of  money,  to  demonstrate  the  work- 
able character  of  this  coal  field. 

Q.  You  say  you  spent  about  five  days  on  the  property? — A.  Yes; 
constantly  during  the  daylight  hours,  climbing  hills  and  wading 
streams  to  examine  outcrops  and  tunnels,  and  such  pits  and  shafts 
that  had  been  made. 

Q.  During  that  time  did  you  cover  anything  like  the  entire  83 
claims,  so  as  to  make  an  examination  of  the  conditions  upon 
each  claim,  of  the  surface,  and  exposures,  and  so  forth? — A.  I  did 
not.  I  think  it  would  require  six  months  to  survey,  explore,  examine, 
and  see  every  portion  of  the  38  claims  in  the  Cunningnam  group. 

Q.  You  gave  your  attention  more  particularly  to  investigation 
of  the  portion  of  the  field  in  which  your  claims  lay,  and  so  much  of 
the  surrounding  field  or  claims  as  would  throw  light  upon  the  con- 
tinuity of  the  coal  measures  throughout  your  claims?  Is  that  it? — 
A.  Yes,  sir. 

Q.  Generally  speaking,  is  the  country  there  very  rongh,  or  moun- 
tainous, or  broken  on  the  surface  ? — A.  It  was  a  very  rugged  country. 
Canyons  and  gorges  are  deep,  and  the  mountain  slopes  are  steep,  and 
there  is  a  difference  in  elevation  of  something  like  2,500  feet  between 
the  highest  points  and  the  vallevs. 

Q,  You  examined  the  Frick  claim,  the  claims  you  first  pur- 
chased ? — A.  I  went  along  the  southern  side  of  the  Frick  claim. 

Q.  Did  you  find  whether  or  not  there  were  any  openinj^  or  ex- 
posures of  coal  on  the  Frick  claim?  And  if  so.  at  what  points? — A. 
Yes.  The  coal -is  seen  upon  the  southern  and  southeast  portions  of 
the  Frick  claim,  dipping  underneath  this  claim,  dipping  underneath 
the  balance  of  it,  dipping  into  it,  you  might  say;  ana  in  trenches  and 
open  cuts  of  any  great  depth  it  would  clearly  show  the  disposition  of 
the  coal.  I  consider  the  Frick  claim  one  of  the  most  valuable  claims 
I  purchased.  There  is  no  timber  upon  this  claim.  It  is  away  up 
on  the  top  of  a  mountain  and  entirely  bare.  It  is  easier  to  trace  the 
outcrop  of  the  coal  than  upon  many  other  claims. 

Q.  Did  you  examine  each  of  the  other  claims  you  purchased  ? — ^A. 
All  except  the  Rutland. 

Q.  Except  the  Rutland? — A.  Yes;  I  did  not  get  over  onto  the 
Rutland,  excepting  in  the  end  of  the  tunnel  in  the  Tenino.  The 
tunnel  extendmg  over  the  line  into  the  Rutland,  I  saw  the  coal 
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there.  I  saw  it,  too — I  saw  it  up  on  the  top  of  the  hill  back  of  this 
timnel. 

Q.  That  is  the  only  claim  that  is  disconnected  from  the  balance  of 
the  claims  purchased  by  you? — A.  Yes;  the  others  are  adjoining 
each  other.  They  also  have  a  common  side  line,  and  in  one  of  the 
cases  the  comer  on  each  of  them. 

Q.  As  to  these  claims,  when  you  examined  them  you  found  coal 
exposed  by  cuts  or  tunnels,  or  both,  on  each  of  them? — ^A.  Each  of 
them;  yes.    All  of  them. 

Q.  Did  you  make  any  examination  of  the  southern  tier  of  claims? — 
A.  I  did  not ;  no,  sir. 

Q.  Have  you  had  any  opportunities  to  purchase  these  claims,  any 
of  the  claims,  I  mean,  along  the  southern  tier? — ^A.  Yes;  I  had  haa 
opportunities  to  purchase.  I  have  been  told  that  I  could  buy  several, 
but  I  did  not  purchase  them.  I  desired  to  consolidate  the  claims 
which  I  had' purchased  into  one  compact  group,  if  possible — that  is, 
I  desired  to  purchase  claims  which  were  in  juxtaposition,  and  I  did 
not  believe  from  the  geological  survev  and  map  that  the  geological 
conditions  upon  the  southern  tier  of  claims  was  as  favorable  as  those 
farther  north;  had  that  belief,  I  mean,  while  I  was  on  the  ^ound, 
substantially  that  belief,  although  I  made  no  careful  examination 
of  this  soutnem  tier  of  claims. 

Q.  Now,  what  led  you  to  purchase  the  Rutland  claim,  which  is  dis- 
connected from  the  others? — ^A.  In  the  first  place,  of  course,  because 
I  had  my  warranty  deed  which  was  delivered  to  me — ^there  was  no 
chance  whatever  to  lose  anv  money ;  and,  in  the  next  place,  because 
I  mi^ht  not  be  able  to  purchase  such  claims  as  I  desirea  immediately 
adjoining  those  I  had  already  purchased,  and  the  ownership  of  the 
Rutland  claim  might  furnish  me  with  a  source  on  which  to  draw  at 
some  time  in  acquiring  any  particular  claim  adjoining  mine,  and  that 
it  would  in  that  way  enable  me  to  be  in  a  stronger  position  to  further 
command  my  own  properties. 

Q.  As  to  enable  you  to  get  a  sufficient  body  of  coal  land  there  by 
purchase,  or  at  least  to  justify  the  opening  up  of  coal  mines  if  ex- 
ploration disclosed  it  was  profitable  to  develop? — ^A.  That  was  my 
idea. 

Q.  Mr.  Winchell,  since  the  principal  reasons  for  producing  you  and 
examining  you  in  this  case  is  to  inquire  into  your  motives,  for  the 
ascertainiujg  whether  any  fact  exists  in  connection  with  any  of  these 
entries  indicative  of  any  violation  of  the  law  at  the  date  of  their  loca- 
tion, or  on  the  theory  of  the  Government  that  any  time  prior  to  final 
entry  the  material  consideration  here  has  been  your  holdings  and 
those  of  yoiir  associates,  concerning  which  I  have  been  asking  ques- 
tions ;  and  I  want  to  follow  by  asking  one  additional  question :  Are 
you  and  your  associates  in  the  purchase  of  this  property  interested 
directly  or  indirectly  with  the  Guggenheims  or  with  the  American 
Smelting  and  Refining  Company,  or  any  other  person  or  company  or 
association  alleged  by  the  (jovernment  in  these  proceedings  to  have 
had  any  interest  in  anv  of  these  claims  prior  to  the  issuance  of  final 
certificate  and  receipt? — ^A.  No;  we  are  not.  I  have  never  had  any 
acquaintance  with  or  business  connection  with  the  Guggenheims  or 
the  American  Smelting  and  Refining  Company;  nor  do  I  know  of 
any  other  business  connection  \>hich  would  connect  myself  and  my 
associates  with  those  interests. 
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Q.  Or  with  anyone  assuming  to  be  interested  in  this  Copper  River 
Bailroad  Comi>any,  or  the  Copper  Biver  and  Northwestern,  or  what- 
ever its  name  is^  which  is  projecting  and  building  lines  of  railroad 
in  the  Copper  River  region  in  Alaska,  and  which  has  been  mentioned 
as  having  projected  a  line  to  these  coal  fields  f — ^A.  No,  sir ;  we  are 
interested  m  it  purely  as  individuals,  and  in  no  other  way. 

Mr.  Hughes.  Take  the  witness. 

Cross-examination  by  Mr.  SH£Bn>AN: 

Q.  How  old  are  you,  Mr.  Winchell  ? — ^A.  Forty-four  years  old. 

Q.  How  many  trips  did  you  make  to  Alaska  from  the  time  vou 
first  became  interested  in  these  claims! — ^A.  One— one  and  a  hal/—I 
got  partly  up  there  on  the  other  time. 

Q.  Who  were  with  you,  if  anyone,  other  than  the  engineer  of 
whom  you  spoke? — A.  Mr.  Gray,  Mr.  John  P.  Gray,  Mr.  Clarence 
Cunningham,  Mr.  C.  F.  Booth,  Mrs.  Gray,  Mrs.  (jreen,  and  Mrs. 
Green's  younger  son. 

Mr.  £u7GH£S.  And  your  brother  was  not  included  in  this  question 
of  counsel? — ^A.  I  assumed  that  he  meant  to  include  him  as  one  of 
those  persons  that  I  mentioned  that  went  with  us. 

Q.  Now,  Mr.  Winchell,  I  believe  you  have  stated  that  your  idea 
was  to  have  contiguous  claims? — A.  I  desired  to  purchase  claims 
which  could  be  operated  together. 

Q.  Since  we  have  had  your  opinion — ^and  I  am  glad  that  we  had 
it — as  to  the  possibilities  of  this  field,  I  now  want  to  ask  you  if  you 
could,  in  your  opinion,  successfully  operate  160  acres  of  coal  land 
by  itself  m  Alaska? — ^A.  No,  sir. 

Q.  Considerinff  what  you  know  of  the  field  in  which  these  claims 
are  located,  would  you  state  about  how  many  acres  of  coal  land  you 
would  consider  a  sufficient  area  to  make  a  profitably  operating  field  f 

Mr.  Hughes.  Objected  to  as  incompetent,  immaterial,  and  irrele- 
vant. 

The  Commissioner.  He  may  answer  the  question. 

A.  That  question  involves  a  g^eat  many  considerations.  Mere 
area  is  not  the  essential  thing.  The  essential  thing  is  coal  in  the 
ground  that  can  be  mined.  You  might  have  10,000  acres  of  ground 
and  have  only  500  acres  of  coal;  and  you  might  have  10,000  acres. 
9,000  acres  of  which  only  contained  one  2-foot  coal  seam,  while  on  the 
other  thousand  there  were  two  or  three  other  seams  of  workable  coal. 

Q.  True;  but  I  say,  based  on  your  knowledge  of  this  field,  and 
what  you  saw,  and  what  you  learned  of  it.  and  which  inducea  you 
to  make  your  investigation,  how  many  acres  do  you  consider  essen- 
tial to  operate  the  field  there? — A.  Well,  based  upon  what  I  saw  of 
this  field,  it  would  be  necessary  to  make  a  good  many  explorations 
before  even  deciding  which,  if  any,  portion  of  it  coula  be  worked  in 
the  whole  5,000  acres.  There  is  one  single  positively  workable  coal 
vein.  I  do  not  think,  and  do  not  consider,  that  the  whole  group  of 
claims  present  an  area,  at  the  present  time,  sufficiently  developed  to 
justify  the  expense  of  building  a  railroad  and  wharves,  and  putting 
up  tipples,  and  building  residences,  and  putting  up  power  plants  for 
the  purpose  of  operation. 

Q.  You  purchased  six  of  these  claims,  as  I  understand  you? — ^A. 
Six;  yes. 

Q.  rf ow,  take  up  the  Deposit  claim.  I  want  to  ask  you  in  that 
connection  in  what  way  did  you  purchase  that  claim  ?    What  I  mean 
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by  that  is  this :  Did  you  purchase  it  by  deed  direct  to  yourself  from 
the  entryman  who  had  located  it,  or  otherwise? 

Mr.  Gray.  I  think  that  is  entirely  immaterial.  Mr.  Winchell  pur- 
chased it  and  it  was  held  for  these  people,  and  the  question  where 
the  title  rests  and  in  whose  name  it  is  is  entirely  immaterial. 

The  Commissioner.  You  have  the  title  to  the  property  now  ? 

The  Witness.  Yes ;  it  is  in  my  name. 

The  Commissioner.  I  do  not  see  how  that  is  material. 

Mr.  Hughes.  There  is  no  controversy  about  the  title;  it  seems  to 
be  the  motive. 

The  Commissioner.  That  seems  to  be  the  question  here,  the  motive 
of  the  purchase. 

Mr.  Sheridan.  I  submit  it  will  help  to  show  what  the  motive  was 
if  it  can  be  shown  that  these  titles  came  to  other  people  before  com- 
ing into  Mr.  Winchell's  possession,  and  I  propose  to  show  that  if  I 
am  allowed  to. 

The  Commissioner.  I  don't  see  how  it  is  material. 

Mr.  Hughes.  I  want  to  make  the  statement  here  that  the  only 
possible  basis  for  the  statement  of  counsel  that  he  proposes  to  show 
that  other  persons  received  the  title  before  it  came  to  Mr.  Winchell 
is  the  information  I  ^ve  him  personally  on  account  of  the  profes- 
sional relationship  which  exists  always  between  counsel  in  a  judicial 
proceeding,  to  the  effect  that  Mr.  6ray  acted  as  agent,  bemg  the 
attorney  and  personal  friend  of  Mr.  Winchell,  in  the  consumma- 
tion of  the  purchase  of  the  R.  K.  Neill  claim,  drawing  upon  him 
for  the  purchase  price,  and  not  knowing  whether  IMS.  winchell 
wished  the  property  taken  in  his  own  name,  as  he  received  and  paid 
for  the  money,  drew  the  money  from  Mr.  Winchell,  and  paid  it  to 
Mr.  Neill,  and  took  the  title  in  his  own  name,  and  then  transferred 
it  as  soon  as  Mr.  Winchell  indicated  to  whom  he  wished  a  deed 
made.  That  information  I  gave  him,  and  stated  to  him  at  the  time 
that,  inasmuch  as  Mr.  Gray  was  counsel  in  this  case,  I  preferred  not 
to  have  to  make  that  explanation  of  record,  and  I  have  now  made  it 
of  record,  if  counsel  wants  it,  and  that  I  assure  counsel  is  the  only 
thing  he  can  show  by  the  production  of  these  deeds. 

The  Commissioner.  I  was  not  aware  that  Mr.  Gray  has  taken  title 
in  his  name  at  all.  I  was  not  aware  of  that.  I  merely  sustained 
the  objection  because  it  occurs  to  me  it  is  wholly  immaterial.  That 
is  the  only  ground  that  prompted  me  in  sustaining  the  objection. 

Mr.  Sheridan.  I  now  want  to  define  my  position  in  the  matter. 
I  believe  that  any  facts  which  are  facts  of  record  will  be  explanation 
of  the  record.  I  am  not  saying  that  there  was  anything  improper 
in  anything  that  was  done,  but  my  duty  as  representative  of  the 
Government  in  this  inquiry  is  to  put  the  facts  of  record,  and  if  there 
is  any  discretion  to  be  exercised,  whether  or  not  the  matter  is  ma- 
terial after  it  is  of  record,  why,  I  want  the  authorities  in  Washington 
to  decide  it.    That  is  my  object. 

The  Commissioner.  Well 

Mr.  Sheridan.  I  will  sav  that  is  the  question,  and  the  special  com- 
missioner decide  whether  he  should  rule  on  it-- — 

The  Commissioner.  The  matter  being  immaterial,  it  resolves  itself 
into  being  obviously  irrelevant.  If  it  is  immaterial,  it  has  no  busi- 
ness in  the  case  and  can  be  considered  obviously  irrelevant;  but,  in 
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view  of  the  statements  made  by  the  counsel  for  claimants,  the  witoess 
may  answer  the  question. 

Mr.  Sheridan.  Now,  if  the  commissioner  please,  with  a  view  of 
abbreviatin/^  the  matter,  I  will  ask  Mr.  Hughes  to  state  if  there  are 
any  other  similar  instances  which  apply  to  any  other  transfer;  and 
if  not,  we  will  abbreviate  that  point. 

Mr.  Hughes.  There  are  not.  I  stated  to  counsel  in  the  beginning, 
and  state  it  here,  and  now  repeat  it,  that  is  the  only  exception ;  and 
this  was  done  for  the  reason  that  Mr.  Winchell  has  taken  title  to 
these  properties — each  of  these  properties — in  his  own  name,  or  in 
the  name  of  one  or  the  other  of  the  persons  who  have  been  men- 
tioned. He  has  a  number  of  deeds  here,  and  he  tells  me  they  are 
locked  up  in  his  safe,  which,  by  reason  of  his  absence,  his  wife  was 
unable  to  get  them  and  forward  them  to  him;  and  it  seems  to  me 
that  this  statement  ought  to  be  sufficient.  The  only  inquiry  here  is 
the  reason  for  his  purcnase.  We  have  gone  into  this  matter  because 
this  proceeding  seems  to  have  gone  upon  the  basis  of  judicial  pro- 
ceedings which  exist  only  in  tyrannical  forms  of  government,  and 
not  in  our  own,  namely,  that  the  man  accused  must  take  the  burden 
of  showing  his  innocence;  and  we  have  put  our  witness  on  the  stand 
for  the  purpose  of  showing  the  facts,  and  subjecting  him  to  cross- 
examination. 

Mr.  Sheridan.  Well,  I  am  not  going  into  any  lengthy  discussion, 
but  I  just  wish  to  remark  that  if  it  be  tyrannical  to  have  facts  appear 
of  record,  why,  I  did  not  so  understand  that  was  the  definition  of 
the  word. 

Mr.  Hughes.  I  don't  mean  to  say  more  than  we  have  assumed 
the  burden  which  would  be  cast  upon  us  in  that  system  of  judicial 
procedure  and  we  have  come  forward,  and  I  don't  mean  to  say  that 
we  have  been  forced  to  do  it;  I  simply  mean  to  state  that  we  have 
reversed  the  ordinary  judicial  procedure  in  this  case  and  have  come 
forward  ourselves  in  each  instance;  and  that  is  the  reason  why  we 
produced  Mr.  Winchell  when  there  was  no  occasion  for  doing  so,  and 
there  would  have  been  none.  I  make  that  statement,  not  as  any 
reflection  upon  your  position,  but  we  simply — simply  because  we 
have  taken  upon  ourselves  the  responsibility  of  producing:  our  wit- 
nesses so  they  could  be  examined  by  persons  who  had  no  chum  to  this 
property ;  and,  in  reality,  until  the  burden  had  been  sustained  by  the 
Government,  we  would  not  have  been  compelled  to  do  it.  I  do  not 
mean  any  reflection  upon  you  or  your  associates  in  this  proceeding  by 
that  remark. 

Mr.  Sheridan.  I  wish  to  state  it  is  my  understanding  still  that  the 
burden  rests  upon  the  Government  still  to  establish  its  charges,  and 
that  has  not  been  the  object  at  all 

Mr.  Hughes.  No  ;  I  am  not  assuming  that.  We  have  done  it,  as  I 
say,  simply  as  an  exhibition  of  our  good  faith  in  the  matter,  so  we 
might  not  be  under  any  suspicion,  and  because  counsel  stated  he  de- 
sired an  opportunity  to  cross-examine  our  witnesses.  I  made  that 
statement  oefore  resting  the  Government's  case. 

The  Commissioner.  Proceed.    ' 

Q.  Now,  with  reference  to  this  examination  which  you  made  of 
this  group  of  entries,  or  the  part  of  them,  I  believe  you  stated  you 
confined  your  attention  more  especially  to  those  which  you  had  ac- 
quired title  of? — ^A.  Yes;  I  was  more  particularly  interested  in  those. 
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I  went  from  one  end  of  the  field  to  the  other.  I  mean  from  one  end  of 
the  Cunningham — so-called  Cunningham — claims  to  the  other,  and 
crossed  them  in  both  directions,  but  I  did  not  see  all  of  the  claims. 

Q.  You  did  not,  then,  as  I  understand  you,  attempt  to  pass  upon 
the  developments  and  the  nature  of  all  of  the  cuts  and  trails  which 
appeared  on  each  and  every  entry  in  this  group  you  spoke  of? — A. 
Oh,  by  no  means.  We  saw  quite  a  number  at  a  distance  that  I  knew 
nothing  about,  or  how  extensive  they  might  he. 

Q.  The  purpose'  of  Mr.  Green's  visit  to  Alaska,  and  your  brother. 
Professor  Winchell,  was  to  enable  you  to  determine  the  value  of  that 
field  ? — ^A.  Yes ;  to  make  a  report  to  me  solely. 

Q.  Did  you  have  the  services  of  any  guides  while  you  were  in  that 
country  on  those  claims  ? — A.  Yes ;  there  were  two  men  at  the  cabin 
upon  Clear  Creek,  and  one  of  them  went  with  us. 

Q.  What  was  his  name? — A.  Jim  McGrath.  Mr.  Cunningham  also 
went  over  the  ground  •with  us. 

Q.  Now,  you  mentioned  the  names  of  attorneys  you  consulted  in  this 
matter? — A.  Yes. 

Q.  I  believe  you  mentioned  the  name  of  all  you  consulted ;  am  I  cor- 
rect in  that? — A.  No;  I  mentioned  only  one  I  consulted;  some  of 
them  which  I  consulted 

The  Commissioner.  How  is  that  mat^jrial,  Mr.  Sheridan,  who  he 
consulted? — A.  I  want  to  have  it. 

The  Commissioner.  Are  the  attorneys  involved  here,  too? 

Mr.  Sheridan.  That  will  be  material  if  it  is  shown  that  any  one 
of  those  attorneys  would  be  the  attorney  of  a  corporation  who  was 
interested  in  this  land,  and  in  order  to  determine  whether  or  not  such 
be  the  case  I  am  obliged  to  ask  the  question. 

Mr.  Hughes.  I  think,  in  view  of  that  statement,  we  ought  to  object; 
but  I  think  possibly  it  is  well  known  that  attorneys  in  general  practice 
have  a  variety  of  clients 

Mr.  Gray.  It  is  not  shown  an^  corporation  was  interested. 

Mr.  Hughes.  No;  I  don't  think  so. 

Mr.  Sheridan.  The  commissioner  can  rule  on  the  matter.  I  submit 
there  is  much  of  the  evidence  already  introduced  into  this  record 
which  requires  certain  things  to  connect,  and  in  order  to  determine 
whether  or  not  certain  parts  of  the  evidence  is  entirely  material  to 
this  issue  it  will  be  necessary  to  press  it  along  such  lines  as  this. 

Mr.  Hughes.  We  have  lieen  chasing  will-o'-the-wisps  of  suspicion 
throughout  this  entire  case,  but  if  counsel  wants  to  pursue  any  others, 
let  him  go  ahead.    I  don't  think  it  is  material. 

Mr.  Sheridan.  I  wish  to  state  that  I  have  asked  the  question  for 
the  reason  that  Mr.  Winchell  has  mentioned  the  fact  that  he  did  con- 
sult counsel,  and  he  has  named  some  of  them,  and  I  want  the  rest  of 
the  names;  that  is  all. 

Mr.  Hughes.  We  won't  object;  let  it  go. 

The  Commissioner.  Very  well ;  take  the  answer. 

A.  Did  you  ask  for  the  names? 

Q.  Yes;  and  their  places  of  business. — A.  Mr.  John  H.  Powell,  of 
Seattle,  Wash.;  Mr.  John  P.  Gray,  of  Wallace,  Idaho;  Mr.  John  R. 
Vanderlip,  of  Minneapolis ;  and  Mr.  John  M.  Blair,  of  New  York 
City — four  Johns. 

Mr.  Sheiudan.  That  is  alL 
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Bedlrect  examination  by  Mr.  Hughes: 

Q.  You  spoke  of  there  being  two  men  there  at  the  cabin.  What 
were  those  men  there  for;  do  you  know? — ^A.  Yes;  they  were  there 
for  the  purpose  of  keeping  or  caring — care  takers  for  the  claims, 
looking  after  the  premises. 

Q.  Tools  and  machinery? — ^A.  Property  of  various  sorts  which 
was  there;  yes.  I  was  very  glad  to  find  somebody  there,  because  if 
I  had  not,  I  should  have  felt  I  would  be  obliged  to  place  some  one 
there  myself  to  look  after  the  premises  I  had  purchased.  There  are 
some  trees  there ;  I  would  not  care  to  have  them  burned  up,  or  to  havi^ 
anyone  cut  them  down.  It  is  necessary  to  have  some  one  there  to  look 
after  the  premises. 

(Witness  excused.) 

The  Commissioner.  Is  that  all  the  testimony? 

Mr.  Gray.  Yes. 

The  Commissioner.  Have  you  any  furtheo  testimony,  Mr.  Sheri- 
dan? 

Mr.  Sheridan.  I  have  two  witnesses  to  call;  they  are  very  brief, 
and  they  are  not  here  now.  I  think  I  will  be  able  to  have  them  here 
by  2  o'clock  this  afternoon,  and  no  great  time  will  be  necessary  to 
dispose  of  them. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
to  2  p.  m.  of  December  13,  1909.) 


inquiry  resumed. 

December  13,  1909 — 2  p.  m. 

Appearances:  Mr.  William  J.  McGee,  United  States  special  com- 
missioner; Mr.  James  M.  Sheridan  and  Mr.  William  B.  ]rurfi,  coun- 
sel for  the  Government ;  Mr.  E.  C.  Hughes  and  Mr.  John  I*.  Gray, 
counsel  for  claimants. 

Mr.  Sheridan.  I  now  desire  to  call  William  Griffin  Hall;  this  is 
the  witness  that  I  asked  to  be  called  by  the  Government,  and  his 
testimony  taken  under  my  reservation  at  Seattle. 

Mr.  Gray.  This  is  the  testimonv  that  Mr.  Sheridan  reserved  the 
right  to  take  at  Spokane,  while  we  were  holding;  in  Seattle. 

Mr.  Sheridan.  Yes.  This  testimony  will  oe  introduced  in  its 
regular  place  in  the  Government's  testimony;  and,  as  stated  by  Mi-. 
Gray,  this  is  the  testimony  which  I  there  stated  would  be  proauced 
at  this  point. 

WILLIAM  GRIFFIN  HALL,  a  witness  produced  by  the  Gov- 
ernment,  being  first  duly  s^vorn  by  the  commissioner,  testified  as 
follows : 

Direct  examination  by  Mr.  SnERmAN: 

Q.  State  your  name,  residence,  and  occupation. — A.  William 
Griffin  Hall ;  my  residence  is  502  Sixth  avenue,  Spokane ;  my  occu- 
pation is  cashier  of  the  Union  Trust  Company. 

Q.  Of  Spokane,  Wash.  ? — A.  Yes ;  of  Spokane,  Wash. 

Q.  Now,  Mr.  Hall,  I  wish  to  ask  you  a  question  concerning  cer- 
tain deeds  already  referred  to  in  the  testimony  in  this  inquiry;  and 
for  the  purpose  of  making  clear  to  you  my  purpose  I  will  quote 
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from  Govemment  Exhibit  10,  and  then  ask  you  concerning  the  part 
which  I  quote  from  this  exhibit  (reading) : 

In  order  to  consoUdate  the  several  interests  for  the  purpose  of  deaUng  with 
such  property  as  an  entirety,  It  has  been  determined  that  each  of  said  entry- 
men  should  convey  his  title  to  his  individual  tract  to  the  Union  Trust  Com- 
pany of  Spokane,  Wash.,  in  trust  for  the  purpose  of  transmitting  or  dealing 
with  the  title  to  the  consolidated  tracts  in  such  manner  as  shaU  be  directed  by 
G.  J.  Smith,  B.  K.  NeiU,  H.  W.  GoUins,  Frederick  Burbidge,  Fred  H.  MasoUt 
A.  B.  GampbeU,  and  Clarence  Cunningham,  or  a  majority  of  those  acting  as  a 
committee  of  such  entrymen  appointed  for  such  purpose. 

Conveyances  by  some  of  said  entrymen  to  said  trust  company  have  been 
executed  and  delivered,  and  it  la  contemplated  that  all  will  execute  similar 
conveyances  within  a  short  time. 

I  ask  you,  now,  if  you  have  made  an  examination  of  the  records 
of  the  Union  Trust  Company  of  Spokane,  Wash.,  in  compliance 
with  my  request  made  to  you  Saturday  and  along  the  lines  indicated 
of  the  list  of  entrymen  concerned  in  this  inquiry,  and  if  so,  what 
the  result  of  such  examination  has  been? — A.  1  have  made  such 
examination  and  found  nothing  in  the  records,  of  the  company  con- 
cerning the  names  of  any  of  the  parties  on  the  list  which  you  give  me 
covering  these  matters. 

Q.  So,  as  far  as  you  were  able  to  learn  from  the  records  of  your 
company,  and  to  which  I  understand  you  have  full  access,  there  is 
nothing  there  to  show  that  such  deeds  were  ever  placed  in  escrow  or 
otherwise  deposited  with  your  company  in  accordance  with  this 
memorandum? — ^A.  No,  sir;  there  is  nothing. 

Mr.  SHERmAN.  That  is  all. 

Mr.  Obat.  I  think  you  made  the  statement,  Mr.  Sheridan,  that 
you  gave  him  a  list  of  the  entrymen? 

Mr.  SHERmAN.  Yes;  J  wish  to  state  that  on  Saturday  last  I  left 
with  Mr.  Hall  a  list  of  the  thirty- three  entrymen  involved  in  this 
inquiry  here  that  he  mi^ht  verify  this  point  and  learn  whether  or 
not  an^  such  deeds  had  been  placed  by  any  of  such  entrymen  in  the 
possession  of  his  company. 

Mr.  Gray.  Very  well.    No  cross-examination. 

(Witness  excused.) 

W.  J.  C.  WAKEFIELD,  a  witness  produced  by  the  Government, 
being  first  duly  sworn  by  the  commissioner,  testified  as  follows: 

Direct  examination  by  Mr.  Sh£ru)an  : 

Mr.  SHSRmAN.  I  wish  to  state  on  record  at  this  time  that  Mr. 
Wakefield's  testimony  will  also  be  included  in  the  Government's  case, 
beinga  part  of  the  testimony  stipulated  for  between  counsel  at  Seat- 
tle, Wasn.,  and  will  be  therefore  entered  in  its  regular  place  in  the 
Government's  testimony. 

Q.  State  your  name,  reradence,  and  occupation. — A.  W.  J.  C. 
Wakefield;  Spokane,  Wash.;  lawyer. 

Q.  Mr.  WaKefield,  before  propoundinff  to  you  a  question  concern- 
ing certain  deeds  already  reierea  to  in  tne  testimony  in  this  inquiry, 
and  with  which  your  name  became  connected,  I  wish  to  call  your 
attention  first  to  a  list  of  names  of  the  entrymen  in  this  inquiry,  so 
that  you  may  properly  understand  the  question  which  I  shall  later 
propound  to  you  [handing  witness  paper].  Testimony  has  been  in- 
troauced  on  the  part  of  the  claimants  in  this  inquiry  to  the  effect 
that  certain  deeds  referred  to  in  Government  Exhibit  10  have  been 
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£  laced  m  your  possession  some  time  in  1907.  I  now  call  your  at- 
mtion  to  'Government  Exhibit  10,  and  especially  that  part  thereof 
which  I  shall  now  ouote  to  you,  and  subsequent  to  which  I  shall  ask 
you  a  question  (reading) : 

In  order  to  consolidate  the  fseveral  Interests  for  the  purpose  of  dealing  with 
said  properties  as  an  entirety,  it  has  been  determined  that  each  of  said  entry- 
men  shall  convey  his  title  to  his  individual  tract  to  the  Union  Trust  Company, 
of  Spokane,  Wash.,  in  trust  for  the  purpose  of  transmitting  or  dealing  with 
the  title  to  the  consolidated  tracts  in  such  manner  as  shall  be  directed  by 
C.  J.  Smith,  R.  K.  NeiU,  H.  W.  Collins,  Frederick  Burbidge,  Fred  Mason,  A.  B. 
Campbell,  and  Clarence  Cunningham,  or  a  majority  of  those  acting  as  a  com- 
mittee of  such  entrymen  appointed  for  that  purpose. 

Conveyances  by  some  of  said  entrymen  to  said  trust  company  have  been  exe- 
cuted and  delivered,  and  it  is  contemplated  that  all  will  execute  similar  con- 
veyances within  a  short  time. 

I  now  ask  you  if  you  had  any  information  concerning  such  deeds  t 
And  if  so,  please  state  fully  what  your  connection  therewith  had 
been. — A.  Before  answering  that  question  I  wish  to  state  that  my 
connection  with  this  matter  was  purely  a  professional  one,  and  I 
would  not  care  to  testify  about  it  except  with  the  consent  of  my 
clients. 

Mr.  Hughes.  Under  the  law  of  this  State,  under  which  Mr.  Wake- 
field practices,  he  is  not  at  liberty  to  disclose  anything  which  came  to 
his  knowledge  by  his  professional  relationship  between  him  and  his 
clients;  but  m  order  that  a  wrong  inference  may  not  be  drawn,  not 
by  the  counsel  for  the  Government  or  by  the  Department  of  the  In- 
terior, but  by  others  who  take  interest  in  these  proceedings,  there- 
fore we  will  not  refuse  our  consent  to  his  testifying.  I  want  to  say, 
on  the  other  hand,  that  I  am  perfectly  willing,  ana  we  are  perfectly 
willinjz,  to  ^ve  our  consent  to  the  m^atter  under  consideration,  and 
Mr.  Wakefidd  is  at  liberty  to  tell  whatever  he  knows  regarding  this 
case. 

The  Wftness.  Will  you  read  the  last  part  of  that  question  ? 

^Last  part  of  question  read.) 

A.  Some  time  m  the  latter  part  of  Mav,  I  think  it  was,  or  early  in 
June,  1907.  I  was  called  to  the  offices  or  Messrs.  Finch  &  Campbell. 
After  reacning  there  I  was  asked  the  question  if  it  would  be  legal 
to  organize  a  corporation,  under  the  laws  of  the  State  of  Washington, 
to  take  title  to  certain  coal  lands  for  which  final  receipt  had  been 
issued.  I  advised  them  that  in  my  judgment  it  would  be  legal. 
There  were  several  gentlemen  at  this  meeting.  The  chairman  then 
stated  that  a  committee  would  be  appointed  to  take  up  the  matter 
further  with  me  if  deemed  advisable.  Eitlier  that  same  day  or  the 
following  day  a  committee  called  at  my  office  and  we  went  into  the 
question  of  the  organization  of  a  corporation.  They  stated  that  there 
were,  I  think,  in  the  neighborhood  of  some  30  entrymen,  and  that 
only  part  of  them  had  attended  the  meeting  referred  to.  I  found, 
after  going  into  the  matter  further,  that  they  were  not  agreed  as  a 
committee  with  relation  to  several  important  matters  concerning  a 
corporation.  I  think  one  matter  was  the  question  of  capitalization. 
They  were  also  not  certain  that  they  could  secure  the  desired  number 
to  form  such  a  corporation.  After  discussing  the  matter  in  full, 
I  think  I  suggested  that  instead  of  going  to  that  expense  that  it 
would  be  well  to  inquire  from  these  different  entrymen  and  take  the 
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title  in  trust  or  convey  the  title  to  a  trustee  until  that  matter  was 
determined.  It  was  then  suggested  that  I  act  as  such  trustee,  and  I 
objected  to  that,  because  I  did  not  think  it  was  proper.  Then  a  trust 
company  was  suggested,  and  finally  it  was  settlea  upon  that  I  ask 
the  tlnion  Trust  Company  of  Spokane  to  act,  and  I  was  to  prepare 
the  necessary  deeds.  I  dictated  a  form  of  deed  for  the  conveyance 
and  our  stenogi'apher  then  ran  off  the  deeds.  Some  of  the  deeds,  I 
think,  were  brought  into  the  office  perscmally  by  some  of  the  entry- 
men  and  afterwards  several  were  sent  in  through  the  mails.  As  fast 
as  any  were  delivered  they  were  put  in  our  vault  in  the  Peyton 
Building.  About  the  middle  of  July,  I  left  the  city  and  was  absent 
until  late  in  August.  Upon  my  return  I  was  told  by  Mr.  Campbdl, 
my  neighbor,  or  shortly  thereafter,  while  walking  in  front  of  our 
homes  down  there,  that  the  deal  in  relation  to  this  organization  of 
this  corporation  was  off.  After  that  I  found  at  the  office  that  some 
of  the  entrymen  had  called  and  re(]^uested  a  return  of  their  deeds,  and 
also  that  some  letters  had  come  in  requesting  the  return  of  these 
deeds.  There  were  probably,  I  think,  in  the  neighborhood  of  15 
of  these  deeds  that  had  been  delivered  in  that  manner,  and,  finally, 
one  day  I  know  that  some  one  came  in  while  I  was  engaged  and 
called  for  one  of  these  deeds,  and  we  had  to  go  out  in  the  vault  to 
get  it,  and  I  said  to  the  stenographer,  "As  soon  as  you  finish  with 
this  work,  you  gather  up  all  these  deeds  and  return  them  to  the 
respective  parties,"  and  tnat  was  done.  I  distinctly  recall  that  we 
could  not  reach  one  party— I  think  it  was  a  Mr.  Doneen — and  that 
particular  deed  remained  in  the  office  for  a  long,  long  time,  and 
nnally  he  called  for  it,  and  I  told  him  that  it  was  ancient  history  and 
he  tore  up  the  deed  and  threw  it  in  the  wastebasket  I  think  that  |Jiat 
covers  substantially  all  of  my  connection  with  the  matter.  I  might 
add  these  deeds  were  never  aelivered  to  the  Union  Trust  Company, 
because  the  committee  which  called  on  me  never  had  authorized  me  to 
deliver  them,  and  the  understanding  was  that  unless  there  was  an 
arrangement  made  satisfactory,  or  a  substantial  number  came  in,  that 
thCT  would  not  dare  to  have  them  delivered. 

Q.  Were  you  present  personally  at  the  meeting  to  which  you  refer, 
at  the  time  the  matter  or  these  deeds  was  taken  up  and  discussed  by  a 
number  of  these  entrymen? — A.  I  am  quite  positive  I  was  called  down 
there  and  asked  those  oiiestions. 

Q.  I  now  hand  you  Claimants'  Exhibits  No.  8  and  No.  4,  and  ask 
you  if  you  can  identify  these  minutes,  as  therein  set  out,  as  covering 
the  meeting  at  which  you  were  present  [handing  paper  to  witness  ]  ? — 
A.  None  of  these  matters  were  taken  up  while  I  was  present  at  the 
meeting.  I  notice  one  of  these  dated  in  July.  I  think  probably  this 
first  one,  dated  May  16,  is  the  meeting  that  I  referred  to  in  my" testi- 
mony, but  I  was  only  present  and  asKed  these  questions  and  retired. 
I  did  not  attend  the  meeting  any  further,  and  I  was  not  present  at 
any  meeting  held  in  July,  1907. 

Mr.  SHERmAK.  That  is  all. 

Cross-examination  by  Mr.  Hughes  : 

Q.  I  will  read  from  the  record  of  the  meeting  held  in  the  office  of 
Finch  &  Campbell  on  the  15th  of  May,  1907.  You  have  testified  that 
you  were  called  in  at  the  meeting,  at  which  a  number  of  persons  were 
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present,  and  asked  certain  questions,  and  subsequently  employed  con- 
cerning the  organization  of  a  corporation,  and  that  the  chairman  told 
you  that  he  would  appoint  a  conmiittee  to  take  the  matter  up  witli 
you.  I  now  call  your  attention  to  the  last  paragraph  of  Claimants' 
Exhibit  No.  3,  reading  ka  follows : 

And  thereupon,  upon  motion  of  Mr.  Sweeney,  duly  seconded  by  Mr.  Finch, 
the  chairman  was  authorized  to  appoint  a  committee  of  five  which  should  oi^ 
ganize  a  corporation  for  the  purpose  of  acquiring  the  coal  claims  owned  by  those 
present  and  those  of  such  other  claim  owners  as  might  desire  to  Join  the  cor- 
poration, the  committee  to  secure  deeds  to  the  mining  claims  and  Issue  receipts 
therefor,  and  take  all  necessary  steps  to  complete  the  organization  of  the  com- 
pany, ready  for  the  transaction  of  business. 

I  will  ask  you  whether  or  not  you  remained  present  while  any  such 
resolution  was  being  considered  by  the  meeting! — A.  I  think  not.  I 
think  it  was  stated  that  a  committee  would  be  appointed  to  take  up 
that  matter  further  with  me,  if  deemed  advisable. 

Q,  I  will  ask  you  if  the  resolution  which  I  have  read  to  you  is  the 
resolution  in  substance  such  as  you  were  informed,  after  having  had 
the  inquiry  propounded  to  you,  would  be  adopted  and  a  committee 
appointed? — ^A.  I  think  it  was;  yes. 

Q.  I  will  ask  you  if  Clarence  Cunningham  and  Mr.  Neill  and  Mr. 
Burbidge,  or  any  of  them,  constituted  tne  committee  which  came  to 
see  you? — A.  I  think  Mr.  Burbidge  and  Mr.  Cunningham  and  Mr. 
Neill  and  possibly  one  other  gentleman  were  on  that  committee;  I  am 
not  sure  about  the  five,  whether  there  were  five  there  or  not 

Q.  There  are  five  on  the  committee,  and  Mr.  Smith  was  not  present 
at  the  meeting. — A.  Well,  I  don't  think  so. 

Q.  I  mean  by  "  these  matters  "  to  refer  to  the  matter  about  which 
you  were  called  to  the  meeting  for  the  purpose  of  asking  you  certain 
questions,  and  you  say  you  were  not  present  during  any  of  the  deliber- 
ations that  took  place,  but  remained  only  long  enough  to  hear  their 
questions  and  answer  them? — ^A.  Yes,  sir;  that  is  all. 

Witness  excused. 

Mr.  Hughes.  It  is  hereby  stipulated  by  and  between  counsel  for 
the  Government  and  counsel  for  the  claimants,  with  the  consent  and 
approval  of  the  commissioner,  that  an  adjournment  be  now  taken  to 
such  time  and  place  as  shall  be  designated  by  tiie  conunissioner, 
notice  thereof  to  be  given  by  the  commissioner  to  the  respective  coun- 
sel personally  or  by  tele^aph. 

Mr.  SiiKRiHAN.  That  arrangement  is  satisfactory  to  counsel  for 
the  Government. 

(And  thereupon  the  further  hearing  of  this  inquiry  was  adjourned 
pursuant  to  the  above  stipulation.) 

State  of  Washington, 

County  of  Spokane^  88: 

I,  James  M.  Palmer,  being  first  duly  sworn,  upon  oath  say: 
That  I  am  the  stenographer  who  report^  and  t-ook  down  m  short- 
hand tiie  attached  transcript  of  testimony  in  shorthand,  and  that  I 
thereafter  transcribed  the  same  into  longnand;^  and  that  said  trans- 
cript is  a  true,  complete,  and  correct  translation  of  my  shorthand 
notes;  that  said  attached  transcript  consisting  and  extending  from 
page  1  to  page  fifteen  hundred  and  three  (1503),  both  inclusivei  con- 
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tains  all  of  the  evidence  offered  and  received  upon  said  inquiry,  at 
Seattle,  Wash.,  between  November  18  and  29,  1909,  and  at  npokane, 
Wash.,  between  December  2  and  December  13,  1909,  both  dates  in- 
clusive, together  with  all  objections  interposed  by  counsel,  rulings 
thereon,  and  exceptions  taken  thereto. 

(Signed)  James  M.  Palmer. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  December,  1909. 

(Signed)  Wm.  J.  McGee, 

Com/misaioner, 

In  the  Department  of  tsr  Interior. 

before  the  general  land  office. 

In  the  matter  of  the  inquiry  concerning  the  le^lity  of  Coal  Land 
Entries,  Numbers  One  to  Thirty-three,  both  inclusive,  in  the  Ju- 
neau Land  District  in  the  Territory  oi  Alaska,  Kayak  Recording 
District,  made  and  claimed,  respectively,  by  Andrew  L.  Scofield, 
Francis  Jenkins,  Charles  J.  Smith,  Horace  C.  Henry,  Ignatius 
Mullen,  Henry  White,  Henry  W.  Collins,  Fred  C.  Davidson, 
Michael  Doneen,  Frank  F.  Johnson,  John  G.  Cunningham,  Clar- 
ence Cunningham,  A.  B.  Campbell,  Henry  Wick,  Hugh  B.  Wick, 
Fred  H.  Mason,  William  E.  Miller,  Charles  SweeuOT,  Byron  C. 
Riblett,  Fred  Cushing  Moore,  Alfred  Page,  W.  W.  Baker,  Fred- 
erick Burbidge,  Reginald  K.  Neill,  Joseph  H.  Neill,  Miles  C.  Moore, 
John  A.  Finchj  Walter  B.  Moore,  Arthur  D.  Jones,  Orville  D. 
Jones,  W.  H.  Warner,  Frank  A.  Moore,  Nelson  B.  Nelson. 

I,  William  J.  McGee,  having  been  appointed  by  the  First  Assistant 
Secretary  of  the  Interior  a  commissioner  for  the  purpose  of  receiving 
the  testimony  in  the  above-entitled  inquiry,  do  hereby  certify  that 
the  foregoing  pages  from  1  to  1503,  both  inclusive,  contain  all  of  the 
testimony  of  all  of  the  witnesses  who  appeared  before  me  and  testi- 
fied in  said  inquiry;  that  said  testimony  was  reduced  to  writing  at 
the  time  it  was  delivered  in  the  form  of  shorthand  notes,  and  snT)se- 
quently  transcribed  by  James  M.  Palmer,  the  official  stenographer, 
and  by  him  reduced  to  writin^r  in  accordance  with  the  stipulation  en- 
tered into  by  the  respective  parties;  that  each  of  the  witnesses  was 
duly  sworn  to  testify  to  the  truth,  the  whole  truth,  and  nothing  but 
the  truth ;  that  said  inquiry  was  commenced  on  November  18,  1909, 
and  continued  and  adjourned  from  day  to  day  until  December  18, 
1909. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  15th  day 
of  December,  1909. 

(Signed)  Wm.  J.  McGteb, 

Comamssianer. 
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